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PRENTICE, J. 

This is the cause which was restored to the docket of the Su- 
perior Court upon the writ of error which was before us in Vin- 
cent vs. Mutual Reserve Fund Liie Ass'n, 75 Conn., @s0. The 
action was brought by the beneficiary named in a life insurance 
policy to recover its amount. Upon its restoration the defendant 
pleaded two defenses. The first contained sundry admissions 
and denials, and an allegation of a breach of warranty, in that 
the material fact of the age of the assured was misstated in the 
application ; it being stated as 56 at her nearest birthday, whereas 
she was in fact, as alleged, more than 65 years of age at the 
time. To this defense the plaintiff replied, denying the alleged 
misstatement, and thus raising the only issue of fact which be- 
came the subject of controversy in evidence. The second de- 
fense set up in bar of the action a former judgment in favor of 
the defendant in an action between the same parties, and for the 
same cause of action. ‘The judgment thus pleaded was that ap- 
proved by this court in Vincent vs. Mutual Reserve Fund Life 
Ass’n, 74 Conn., 684. The plaintiff thereupon filed a motion that 
the defendant be enjoined from pleading or making use of this 
defense. The motion set out that the present suit, begun March 
2, 1901, was, upon the defendant’s motion, erased from the 
docket for want of an ad damnum clause; that thereafter, on 
May 21, 1901, the plaintiff began another action to recover upon 
said policy, the same having been commenced more than one 
year after the death oi the assured, and after the time limited in 
said policy within which a suit could be maintained thereon; 
that the complaint in said action set forth reasons which the 
plaintiff believed were sufficient to avoid the effect of said pro- 
vision limiting the time within which action could be brought; 
that the defendant thereupon demurred to said complaint solely 
on the ground that the suit had been brought too late; that the 
court sustained said demurrer and dismissed the complaint 
solely upon the ground stated, and did not dismiss it for any rea- 
son involved in the merits of the case; and that the plaintiff 
thereupon brought her writ of error in said first and the present 
case, upon which it was held that it was improperly stricken 
irom the docket, and as the result of which it was restored there- 
to. It concluded with the averments that “the just merits of her 
case were never heard or passed upon in said second case, nor 
were the matters in issue in that case now involved in this case 
ever heard or passed upon, and that the sole question involved in 
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said second case was whether said second case was brought 
within the time which the plaintiff might bring her case upon this 
policy of insurance,” and that to aliow said judgment in said 
second case would, under the circumstances, be inequitable and 
unjust, and a prayer that the defense be stricken from the 
docket, and that the defendant and its attorneys be permanently 
enjoined from pleading or using said judgment in any way in 
defense or bar to the action, or offering it in evidence upon the 
trial thereof. The parties having been heard thereon, the motion 
was granted. The issue of fact under the first defense was sub- 
sequently determined by a jury in favor of the plaintiff, who 
thereupon had judgment for the amount of the policy. 

We have no occasion to consider the objection which is now 
made to the regularity of the proceedings recited as the result of 
which the second defense was eliminated, since it comes too late. 
No objection was made at the time of the court’s action, and 
both parties by their conduct concurred in inviting the court to 
determine in the informal manner which was pursued the im- 
portant question as to whether the former judgment rendered 
under the circumstances recited in the motion was one which 
could be: successfully pleaded in bar of the pending action, or 
used to defeat it. The allegations of the motion were either 
accepted as true upon the theory that, being upon the records of 
the court, it could take judicial notice of them, or admitted by 
implication or verbal statement and a decision asked. The plain- 
tiff cannot, therefore, be heard to complain with respect to the 
course pursued, and can only take advantage of some error in- 
volved in the court’s conclusion upon the question of res judicata 
thus presented. The court correctly held that the former judg- 
ment constituted no bar. All that the former case decided was 
that the plaintiff had no right of action at the time that suit was 
begun. It was not decided that she had no such right when the 
present action was commenced. The latter question was not 
put in issue, or involved in any isstte, since the only issue in the 
case arose out of the condition in the policy as to the time within 
which action thereon should be commenced. It is a familiar 
rule, found in many authorities, that, to constitute a former 
judgment a bar or estoppel in a pending action, there must co- 
exist in the two cases four identities; to wit, (1) of subject-mat- 
ter, (2) of cause of action, (3) of persons and parties, and (4) of 
the quality in the persons for or against whom the claim is made: 
Lyon vs. Perin & Gaff Mfg. Co., 125 U. S., 698; Mershon vs. 





6 Insurance Law Journal. [Jan., 


Williams, 63 N. J. Law, 398. This rule has been criticised as 
not strictly accurate as applied to all situations, and the sugges- 
tion made that the statement would be more comprehensive if, 
for the first two identities named, was substituted that of issues: 
2 Black on Judg., § 610; Betts vs. Starr, 5 Conn., 550. As ap- 
plied to the present situation, possibly the one rule is as satisfac- 
tory as the other. Both certainly lead to the same conclusion. 
The second defense avers an identity in the causes of action. 
The subject of both actions was undoubtedly the same; the ob- 
ject of both—that is, the relief sought—was also the same; but 
the causes of action were not identical. “ “Cause of action’ has 
been held from the earliest times to mean every fact which is 
material to be proved to entitle the plaintiff to succeed—every 
fact which the defendant would have a right to traverse: Cooke 
vs. Gill, L. R. 8 C. P., 107. It is “all the facts which together 
constitute the plaintift’s right to maintain the action:” Allhusen 
vs. Malgarjo, L. R. 3. Q. B., 340, 343. See, also, Wildman vs. 
Wildman, 70 Conn., 700. The plaintiff's second case involved a 
fact arising out of the contract sued upon which was in addition 
to any in the original case. It was the issue of law which was 
framed upon the allegations disclosing this fact, and attempting 
to evade its natural consequences, which, and which alone, proved 
fatal to the maintenance of the action. The issuable facts in the 
two cases were therefore not the same, and the issues framed 
upon them not the same. It is an accepted principle—the neces- 
sary corollary of those already discussed—that an estoppel by 
judgment extends only to the facts as they were at the time judg- 
ment was rendered, and to the iegal rights and relations of the 
parties as fixed by the facts so determined; that, when new facts 
intervene before the second suit furnishing a new basis for the 
claims and defenses of the parties, the issues are no longer the 
same; and that consequently a judgment in the action cannot be 
invoked as an estoppel in the second: 2 Black on Judg., § 609; 
Ingraham vs. Camden, etc., Water Co., 82 Me., 335; Kent vs. 
Gerrish, 18 Pick., 564; Mershon vs. Williams, 63 N. J. Law, 398; 
Smith vs. McCluskey, 45 Barb., 610. The present case presents 
the more unusual converse situation, to which the converse of 
the rule stated must logically and necessarily apply. The plain- 
tiff has never had her claimed right of action arising out of the 
issuance of the policy, the alleged compliance thereof, and the 
death of the assured, adjudicated. She was originally entitled to 
have such an adjudication in the present action, which was sea- 
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sonably instituted, and she ought to be, and is still, so entitled, 
notwithstanding it may have been adjudged that she had no 
right by virtue of a stipulation in the policy to maintain an action 
thereon begun more than one year after the assured’s death. 
Upon the trial to the jury of the issues of fact raised by the 
first defense, the plaintiff offered the policy of insurance, the 
certificate of death of the assured, the proofs of death and loss, 
and evidence showing the plaintiff's insurable interest, and 
rested. The defendant then offered the application, which by the 
terms of the policy was made a part of it, and evidence tending 
to show that the assured’s age at its date was many years more 
than 56 at her nearest birthday, which was the statement of the 
application. The plaintiff, in rebuttal, offered testimony tending 
to show that the assured’s age was as stated. Upon objection 
that this testimony was not proper evidence in rebuttal, it was 
admitted. It is objected that the admission was not made in the 
exercise of the court’s discretion, but as of evidence to which 
the plaintiff was legally entitled. If this be conceded, there was 
no error. The defendant’s contention is based upon mistaken 
conclusions drawn from the rulings of this court in Hennessy vs. 
Metropolitan Life Ins. Co., 74 Conn., 699. In that case we held 
that the plaintiff in an action to recover upon a policy of insur- 
ance, who by the terms of the policy is obliged to allege compli- 
ance with conditions precedent to his right to maintain an action, 
was, in case of a denial, bound to prove his averments. The 
burden of proof as to such allegations, it was said, was upon him. 
The burden thus cast upon the plaintiff in such cases, as the con- 
text clearly shows, is that of ultimately establishing the propo- 
sition asserted by the requisite amount of proof; that is, the 
burden of proof in the sense first described in Baxter vs. Camp, 
71 Conn., 252. ‘The Hennesssy case further held that, although 
the plaintiff was under this burden, it did not follow that affirma- 
tive evidence other than the insurance contract, the declarations 
of the deceased assured contained in the application upon the 
strength of which the contract was entered into, and the payment 
and receipt of premiums, must necessarily be produced to meet 
a denial; that a presumption arising from the declarations in 
the application so made and acted upon might, in the absence of 
countervailing proof, suffice to support the plaintiff’s averment. 
Upon the subject of the order of proof the case is silent, save as 
it may speak by inference from what has been recited. The de- 
fendant’s claim is that, as it was decided that the burden of proof 





8 Insurance Law Journal. [Jan., 


as to the allegation of the complaint that the assured “duly ful- 
filled all the conditions of said insurance on her part” rested upon 
the plaintiff, it follows that she was under the duty in the opening 
of her case of introducing all the evidence upon which she relied 
to establish her claim, and could not go into half her case, and 
reserve the remainder for rebuttal: Hathaway vs. Hemingway, 
20 Conn., 191; Belden vs. Allen, 61 Conn., 173. The rule of 
practice referred to, while the general, is by no means the uni- 
versal one, as witness the approved practice in criminal causes, 
where the defense of insanity is interposed, and in appeals from 
the probate of wills, where the mental soundness of the testator 
is put in issue. In the first class of cases the state, and in the 
second the proponents, upon each of whom the burden of prov- 
ing mental capacity rests, simply establish a prima facie case, 
and reserve the substantia! portion of their proof for the rebut- 
tal of any opposing testimony. This prima facie case is made 
out in the one class of cases by force of a presumption or rule of 
law in favor of sanity. In the other the same presumption, either 
alone or in connection with the testimony of such. of the sub- 
scribing witnesses as may be alive and obtainable, serves the same 
purpose: State vs. Hoyt, 46 Conn., 330; State vs. Lee, 69 
Conn., 199; Knox's Appeal, 26 Conn., 22; Barber’s Appeal, 63 
Conn., 402.. The case of State vs. Lee, supra, well illustrates . 
another application of this exceptional rule of practice, and is 
instructive as containing a clear exposition of the use of a legal 
presumption to establish prima facie the truth of an essential 
allegation in the pleadings. The practice thus illustrated, and the 
use thus made of presuniptions of law as supplying the place of 
evidence, and furnishing that upon which a party who has im- 
posed upon him the ultimate burden of proof may found a prima 
facie case, and, in the absence of countervailing proof, rest his 
case, finds another example in the present situation. ‘*Presump- 
tions are aids to reasoning and argumentation which assume the 
truth of certain matters for the purpose of some given inquiry. 
They may be grounded on general experience or probability of 
any kind, or merely on policy and convenience. On whatever 
basis they rest, they operate in advance of argument or evidence, 
or irrespective of it, by taking something for granted—by assum- 
ing its existence. When the term is legitimately applied, it des- 
ignates a rule or proposition which still leaves open to further 
inquiry the matter thus assumed. The exact scope and operation 
of these prima facie assumptions are to cast upon the party 
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against whom they operate the duty of going forward in argu- 
ment or evidence on the particular point to which they relate :” 
Thayer’s Evidence, 314. “A legal presumption is a rule of law— 
a reasonable principle or an arbitrary dogma—declared by the 
court:” Lisbon vs. Lyman, 49 N. H., 553. Wigmore, in his 
valuable notes to the Sixteenth Edition of Greenleaf on Evidence 
(§ 147), after saying that presumptions of law are the only true 
presumptions, adds: “A presumption is in its characteristic fea- 
tures a rule of law laid down by the judge, and attaching to an 
evidentiary fact certain consequences as to the production of 
evidence by the opponent. They are based in their policy upon 
the probative strength as a matter of reasoning and inference of 
the evidentiary fact, but the presumption is not the fact itself, 
nor the inference itself, but the legal consequence attached to it. 
The legal consequence removed, the inference, as a matter of rea- 
soning, may still remain.” In the Hennessy Case this court took 
cognizance of a deduction or inference drawn from general ex- 
perience, and, for purposes of policy and convenience in the trial 
of causes, founded upon it, or, rather, recognized as founded 
upon it, a rule of Jaw designed to serve the useful purpose of 
such rules, or presumptions, as they are more commonly called, 
in determining the duty of parties in the production of evidence. 
In order that this purpose may be accomplished, it is necessary 
that the plaintiff be permitted, in the order of his proof, to rest 
upon the presumption, and reserve for rebuttal the substantial 
portion of his proof, if he shall need to use it. In this way what 
would otherwise be the unnecessary hardship of the plaintiff’s 
burden, and the judicial inconvenience and delay attending the 
bearing of it, is alleviated, and a result in consonance with justice, 
policy and convenience achieved. 

In its charge the court said: ‘The law is so that there is a 
natural presumption of fact in favor of the truth of solemn acts 
and declarations of one since dead in entering into a contract of 
this peculiar description, under which a policy has been issued 
and premiums paid; and, in the absence of countervailing proof, 
the jury is justified in taking this presumption into consideration, 
as tending to support the plaintiff's case. That is not evidence, 
but may supply the want of evidence. So that if the jury find that 
the other evidence with regard to Mrs. Murphy’s age either pre- 
ponderates in favor of the plaintiff, or, if it is evenly balanced, 
this presumption of fact in favor of these solemn acts and dec- 
larations which were entered into by Mrs. Murphy at the time 
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the policy was applied for, might be sufficient to turn the balance 
in favor of the plaintiff, and render the plaintiff entitled to a ver- 
dict.” ‘Ihe first portion of these instructions was substantially 
quoted from the opinion of this court in the Hennessy Case, and 
is a correct statement of the law as applied to the circumstances 
recited, which, however, were not those of the case upon trial. 
The remainder of the citation embodies a statement of the con- 
sequences of these principles as applied to the situation before 
the jury. This statement involves and is based upon the propo- 
sition that the presumption referred to was one to which should 
be given probative effect; that it was “something capable of 
being weighed in the scales of reason, and compared and esti- 
mated with other matter of the probative sort.” The court 
doubtless relied for its authority for its instructions upon the 
statement of this court in Barber’s Appeal, 63 Conn., 393. In 
that case it was said that the presumption of law in favor of men- 
tal capacity was of probative force in favor of the proponents of 
a will, and in Sturdevant’s Appeal (71 Conn., 392) that proposi- 
tion was accepted as expressing the established rule of this juris- 
diction. In the view thus expressed, the court has had the sup- 
port of high authority: Coffin vs. United States, 156 U. S., 432; 
Greenleaf on Evidence (earlier editions), § 34. The decision oi 
the case last cited, which was subsequent to that of Barber’s 
Appeal, called forth from Prof. Thayer a dissent so vigorous, and 
an elucidation of the nature and office of legal presumptions so 
convincing, that concurrence with his view is compelled. His 
conclusions were by no means novel: Lisbon vs. Lyman, 49 N. 
11., 553. His discussion, however, was so clear and exhaustive 
that it served to bring out into clear light the error involved in 
the principle he combated: Thayer’s Preliminary Treatise on 
Evidence, pp. 313, 539, 551. We are now asked to approve the 
logical extension of the proposition enunciated in Barber’s Ap- 
peal to new conditions. We are unwilling to do so, and thus 
commit ourselves to still other extensions, which must in reason 
follow, of what we regard as an unsound principle, and one which 
might easily become fruitful of unjust consequences. The facts 
which furnish the foundation of the presumption in question are 
entitled to count as evidence, and all fair inferences therefrom 
may be drawn, but the rule of law which gives to them an addi- 
tional artificial effect may not be regarded as either contributing 
evidence or possessing probative quality. So much of the opinion 
in Barber’s Appeal (63 Conn., 393) as attributes to presumptions 
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of law the quality of probate matter, entitling them to be weighed 
and estimated in connection with the evidence in the final deter- 
mination of issues of fact, is overruled. That the view expressed 
in Barber’s Appeal has not claimed our unqualified concurrence 
was clearly indicated in State vs. Smith (65 Conn., 283), where, as 
applied to the legal presumption of innocence, it was repudiated, 
and views in harmony with those later elaborated by Prof. 
Thayer expressed. The former case was not overruled, but the 
unwillingnes of the court to extend its application was plainly 
shown in the following unmistakable language: “The presump- 
tion of innocence casts the burden of proving guilt upon the 
state—a burden requiring for its discharge sufficient evidence to 
remove all reasonable doubt. It cannot add an additional burden 
to this. Its function is exhausted in putting such burden. of 
proof upon the state. It has no weight as evidence in the trial. 
It calls for evidence from the state, but is not itself evidence for 
the accused.” 

The other questions raised by the appeal do not, in view of our 
disposition of the case, call for decision. 

There is error, and a new trial is granted. 
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Where all the facts are inconsistent with suicide, except the dead body in 
the presence of the instrument of death, the jury are warranted in 
finding against suicide. 


An allegation in a suit on an accident policy, setting forth the death from 
a gunshot wound due to external, violent and accidental means is 
sufficient without negativing the various conditions of the policy 
which would relieve the insurer of liability, and which are matters of 
defense. 


The verdict of a coroner’s jury is not evidence as to cause of death. 


Proofs of death need only show such death from accidental cause as will 
establish a prima facie case. 


Appeal from Circuit Court, Fayette County. Action by Lessie 
M. Milward against the Aétna Life Insurance Company. Judg- 
ment for plaintiff. Defendant appeals. 


BRECKINRIDGE & SHELBY, for Appellant. 


C. J. BRoNSTON and JOHN R. ALLEN, for Appellee. 


O’REAR, J. 

This is an appeal from a judgment for $5,000 in favor of the 
appellee (plaintiff below), as the designated beneficiary in a policy 
insuring her husband, Charles S. Milward, against accidental 
death. The defense, as made by the answer, consists of a denial 
that the death was the result of an accident, and a claim that it 
was due to suicide. The principal points of complaint presente: 
on his appeal are that the verdict was unauthorized by the evi- 
dence, that the petition was insufficient, and that competent evi- 
dence on appellant’s behalf was rejected by the trial court. 

The insured was found dead from the effects of a pistol shot 
wound in the head. His body, partially disrobed as he had slept, 
was discovered lying in a small porch or entry, which was par- 
tially inclosed, at the rear of his residence. By his side were two 
pistols, both loaded, but in one a discharged cartridge. The 
shot entered his head on the left side, behind the ear, and passed 
through in nearly a straight line. The two pistols were lying 
rather to his right side. He was right handed. His domestic 
* Decision rendered, September 30, 1904. 
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relations were apparently pleasant, being happily married. He 
had also two young children. His health was good. His mer- 
cantile business was prospering satisfactorily. He was about 34 
years old, and a man of good habits and character. The shot 
which killed him was fired about dawn November 21, 1900. It 
was heard by but one person, who testifies in the record. The 
tragedy was unseen by any witness in the case. Appellee, widow 
of deceased, and her two infants slept in an upstairs room, but 
were not aroused by the shot. There were no other evidences of 
violence, nor of the presence of another-person at the scene of the | 
l:illing. The back yard, where it occurred, had walks leading to 
it which were paved, and would not for that reason have shown 
tracks. One of the pistols probably belonged to deceased, or 
had recently been in his possession. It was a nickel-plated Iver 
Johnson revolver. The other, a blued steel barrel pistol, was not 
identified as to its ownership. It was irom the latter the fatal 
shot was fired. There was some evidence that the insured was a 
man of intense application to business, was of a nervous tempera- 
ment; that he had a year or so previous to his death consulted a 
physician, who advised him to take a rest on account of nervous 
exhaustion or depression, and that he took a vacation of two or 


three weeks in the Northwest. After his return the physician 
found him restored to health, and quit treating him. A few days 
before his death deceased complained of pain in the back of his 
head. 


Appellant argues that the verdict is flagrantly against the evi- 
dence because, it is contended, the evidence, of which the forego- 
ing is a fair epitome, shows clearly that the death was suicide; 
or, in any other view of it, it fails to show that the death was 
caused by accidental means, and therefore there was a failure of 
proof on behalf of the plaintiff. As indicated, the evidence is 
wholly circumstantial. It may none the less point as unerringly 
to a correct conciusion as if detailed by eyewitnesses. It will not 
do to say that in such case the jury is required to “guess” the 
cause. It is unlike when the circumstances do not show the cause 
of the occurrence, as in Louisville Gas Co. vs. Kaufman, 20 Ky. 
Law Rep., 1069, and Hurt vs. Louisville & N. R. Co., 25 Ky. 
Law Rep., 759. The nature of the wound shows conclusively 
that the cause of the death was both violent and external. The 
date of the occurrence is within the duration of the policy of in- 
surance. The only remaining question was, whether it was acci- 
dental in the meaning of the contract. Aside from legal pre- 
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sumptions, about which the jury were not instructed in this 
case, though they may properly have been, we are unable to say 
irom the evidence that the verdict is not true. It is reasonably 
clear, at least most probable, that if decedent had a pistol at all, 
it was the one, and so far as the record shows, the only one, to 
which he had access—the nickel-plated revolver—from which the 
fatal shot was not fired. That it was not fired by him is indicated 
by the place of the wound, its entry being on the opposite side of 
the head from that which would have been the most easiest and 
most natural if suicide had been done. Absence of scorching of 
the hair and of powder burn in sufficient quantity also negative 
the theory that a right-handed man had placed the muzzle of the 
pistol where it must have been done if done by decedent to have 
inflicted that shot. That the pistols were found on the right side 
of the body seems to refute the theory that decedent, contrary to 
his habit and instinct of using his right hand, used his left in this 
act. The instantaneous effect of such a wound is to produce 
paralysis of the volition. Death was immediate, in so far as the 
ability to dispose of anything in his hand was concerned. The 
surrounding circumstances are not in harmony with the view that 
the insured took his own life. They tend to show that the act 
was not the probable course of a sane person who was’bent upon 
destroying his life. There was no hint in the evidence of any 
symptom of insanity. Circumstantial evidence tells the story of a 
past transaction by the similitude between the things shown to 
have been done and what, in the experience of mankind, has been 
found to be generally the cause or result of similar occurrences. 
From these the mind deduces the most probable cause of the oc- 
currence in question. The result of this process of reasoning has 
been found to be so unvarying as to justify its adoption as a rule 
of evidence. The jury were authorized to apply to the facts de- 
tailed their knowledge of human nature, and to indulge, in aid of 
deduction predicated upon the established facts, those presump- 
tions which common experience has established, and which there- 
fore the law allows. ‘The love of life is instinctive; self-preserva- 
tion is its first, as it is its strongest, law. In the absence of 
mental derangement, of any known fact calculated to unseat the 
judgment and to overcome the love of life, the inquiring mind 
naturally and properly looks for other causes of the deed when 
death by violence occurs. When all the facts are inconsistent 
with the theory of suicide, except simply that of the dead body in 
the presence of its instrument, it would be unnatural and illogical 





1905.] Zina Life Ins. Co. vs. Milward. 15 


to confine the inquiry to that incident, and declare the death sui- 
cide. The act of suicide is not only unnatural, but is highly im- 
moral and criminal. The presumption of law is against it, so is 
the presumption of fact. The jury ought to have given place to 
that presumption in determining what, in the light of the evi- 
dence, was the cause of the death. By this process they were 
warranted, under the evidence in this case, in saying that the 
death was not suicide. 

Nor does the law presume that murder or other crime was 
committed. There was not enough evidence probably to say that 
murder was done. Still, the inquiry had led the jury to logically 
say that the death was from a cause violent and external, and not 
purposely self-inflicted. Such a wound, not having been inflicted 
with suicidal intent, was necessarily done by the decedent unin- 
tentionally, or, as the evidence indicated to be more likely, was 
done by some one else. As the presumption is also against 
crime, in the absence of evidence of the fact, the jury was not au- 
thorized to say that the wound was purposely inflicted by another. 
The conclusion from this state of the record inevitably follows 
that decedent came to his death by an unintentional—that is, an 
accidental—shot fired either by himself, or by some other person 
unknown to the jury. Nor does it matter, so far as the liability of 
appellant is concerned, which it was. In either event it was an 
accidental death, within the meaning of the policy of insurance. 

2. In an action upon an accident policy of insurance it is neces- 
sary for the plaintiff to ailege and prove that the insured came to 
his death by violent, external and accidental means within the 
time covered by the policy. It is as necessary to allege and prove 
the last as either of the other requisites. Though appellant com- 
plains that in this case the burden was not so imposed, we think 
it was. The petition so charged. The court so ruled in the ad- 
mission of evidence. In the instructions it was also observed. 
The policy of insurance declared upon contracted against injury 
and death through external, violent and accidental means. It 
contained many provisions for graduated indemnity, depending 
upon the nature and extent of the injury, and the calling and ex- 
posure of the insured: more to be paid in certain contingencies 
than in others. Ina suit upon such policy, it is not necessary for 
the plaintiff to state that he was not suing to recover under cer- 
tain clauses not relied on, or for certain injuries not received, 
nor to negative any of the provisions of the policy not made con- 
ditions precedent to his right to institute the suit: National Bene- 
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fit Ass’n vs. Bowman, Ito Ind., 355; Jones vs. United States Mut. 
Acc. Ass’n, 92 Iowa; Railway Officials, etc., vs. Drummond, 56 
Neb., 235; Whitlach vs. Fidelity, etc., Co., 71 Hun, 146; Em- 
ployers, etc., Corp. vs. Rochelle, 13 Tex. Civ. App., 232; Cool- 
edge vs. Continental Ins. Co., 67 Vt., 14; Troy Fire Ins. Co. vs. 
Carpenter, 4 Wis., 20; Coburn vs. Travelers Ins. Co., 145 Mass., 
226; May on Insurance, 590. It is enough for the plaintiff to 
deciare upon the clause of the contract under which he deems 
himself entitled to recover, stating the facts showing prima facie 
such right. The conditions of the policy that would excuse the 
insurer from payment, or that would reduce the principal sum in- 
sured, are matters of defense: May, Insurance, 589, etc. Ameri- 
can Acc. Co. vs. Carson (99 Ky., 441) is relied on as sustain- 
ing a contrary doctrine to that announced. ‘That opinion, upon 
first reading, seems to recognize a distinction between conditions 
indorsed upon the back of the policy, “and therefore not neces- 
sary to be adverted to in declaring on the contract,” and those 
upon its face. What other conditions were present “on the face 
of the policy” other than that of occupation the opinion does not 
state. As conditions which would excuse or reduce the recovery, 
which are by the agreement of the parties made part of the con- 
tract, whether indorsed in the back or incorporated in the face of 
the policy, have the same legal effect, we must conclude that the 
court intended by the distinction noted to require that the peti- 
tion should set out a case within those that were precedent to the 
plaintiff's right of recovery. Such constructions is the one in 
harmony with the weight, and indeed the whole drift of authority 
on this subject. In this case the petition charged that the insured 
was injured on November 21, 1900, by a gunshot wound, and 
came to his death therefrom immediately on that day; that the 
gunshot wound was accidental, external and violent; and that 
the death resulting from it was due solely to external, violent and 
accidental means. Without negativing the many conditions of 
the policy, excusing the insurer, in whole or in part, from the 
principal sum insured, the petition stated fully a cause of action 
upon the policy for the principal sum, $5,000. 

3. On the morning of the death of the insured, the coroner ot 
Fayette County impaneled a jury to inquire into its cause. Evi- 
dence was heard, and the premises examined by the jury, five ot 
whom signed and returned a verdict that the body exarnined by 
them was that of Charles S. Milward, who came to his death froni 
a pistol shot wound through the brain, the pistol being fired by 
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his own hand. One of the jury refused to join in the verdict. Ap- 
pellant offered the record of the coroner’s inquest as evidence on 
its behalf in this trial. It was rejected by the trial court, of which 
appellant complains. 

We are of opinion that the record and the finding of the coro- 
ner’s jury were irrelevant as evidence. While the coroner’s in- 
quest is a public function, made on behalf of the state, and while 
a record of it is required to be made and kept, it cannot, on any 
well-grounded principle of American common law, become evi- 
dence in another inquiry or suit as to the cause of the death in- 
vestigated. The business of this tribunal is by statute to collect 
promptly the facts concerning deaths which the coroner has rea- 
son to believe were the result of crime. Like the grand jury, it 
projects an ex parte investigation of supposed or alleged crime 
resulting in homicide, for the purpose of aiding in the adminis- 
tration of the crimina! laws of the state. The accused is neither 
represented, nor has the right to be, at the inquiry. For even 
better reasons, other persons who have property interests de- 
pendent upon the cause of the death would not be allowed to 
participate in the hearing before the coroner’s jury, with a view 
to establishing rights by the verdict. That tribunal is unprovided 
with much of the necessary machinery for conducting such in- 
quiries. It would, it seems to us, be abhorrent to the principles 
of the common law, as administered in this country, that one not 
so represented should be bound by the finding of the coroner’s 
jury, his rights concluded without a trial at which he could be 
heard—a trial “behind his back,” as has been said. If such ver- 
dict be admissible as evidence, it follows from its very nature that 
it might alone constitute proof of the main fact, and of every es- 
sential fact in issue. It might, ior example, not only show the 
tact of death by violent and external means within a date covered 
by the policy, but find also that it was accidental or was not 
accidental. In either event, a property right of one or the other 
of the litigants would be determined by a proceeding of which no 
notice was given to him, upon testimony not preserved, and may 
be wholly incompetent or insufficient, and without an opportunity 
to cross-examine the witnesses whose oaths established it. Thus 
he would be deprived of his property without “a day in court,” for 
the first verdict might be enough, if the only evidence offered or 
obtainable, and the second one would be merely a formal ratifica- 
tion. If the verdict of the coroner’s jury is not binding upon the 


world as a proceeding in rem, it could not be admitted as evi- 
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dence on any other ground. It might be proof of the fact of the 
death of the person examined, and of the identity of the body. 
Further than that we are not prepared to admit it. In England 
the coroner is not only a judicial officer, as well as ministerial, 
but his court is a court of record. His jurisdiction there ex- 
tended far beyond the possibilities here. The importance and 
use of that court may have justified its rank in England, and their 
accrediting its judgments as those of courts of record in proceed- 
ings in rem are usually accorded. Anciently when the goods of 
a suicide passed to the crown, and when the property of one at- 
tainted escheated to the lord, and when death resulted from mis- 
fortune or negligence (until the statute of 10 Vict., 62), the deo- 
dand was forfeited to the township for use of the king’s almoner, 
the coroner’s verdict and the escheator’s inquest were treated as 
judicial findings in rem, and were conclusive evidence as such, 
although they later came, mainly through the intervention oi 
Lord Hale, to be admitted as rebuttable evidence only: Starkie, 
Ev., 289, 404. Our system of inquests was not designed for such 
purpose. Neither the ancient prerogatives of these functionaries, 
nor the presumptions attendant upon their findings can have a 
place in our jurisprudence. 

Able counsel present the argument in behalf of the admissi- 
bilitv of this evidence with much earnestness and have cited a 
number of cases from other jurisdictions in support of their con- 
iention. In Aitna Life Ins. Co. vs. Kaiser, 24 Ky. (Law Rep., 
2454), in disposing of an offer to introduce the coroner’s inquest 
as evidence on the trial against the insurance company on the 
policy, the court said: “We are clearly of opinion that this was 
incompetent, and was properly rejected.” As that opinion did 
not cite or discuss the authorities, it is assumed in argument that 
it was adopted not after mature consideration of the question. 
The leading case in America of the class relied on by appellant is 
United States Life Ins. Co. vs. Vocke, 129 Ill., 557. In that case 
the coroner’s jury had found that the insured had come to his 
death by a pistol shot fired by his own hand, while laboring under 
a fit of temporary insanity. Although a copy of the inquest was 
furnished to the insurance company by the beneficiary in the 
proof of death, the court elected to ignore that fact, and pro- 
ceeded to a discussion and decision of the more difficult proposi- 
tion, whether the inquest was not competent as original evidence 
of the manner in which the assured had died. The opinion cites 
a number of English cases and text writers and English 
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statutes concerning the jurisdiction of the coroner, and the 
effect of verdicts rendered in his court. It was declared 
that this ancient office was judicial as well as ministerial, and 
so recognized by parliamentary acts, from which it was said 
the Illinois statute creating the office was not substantially dif- 
ferent. From the similarity of the statutes, which the court held 
to be but declaratory of the common law, it was decided to apply 
the English doctrine as to the nature of the inquest. People vs. 
Devine (44 Cal., 452) is the only American authority discussed in 
the opinion as tending to support its conclusions. The question 
in Devine’s Case was whether the evidence of a witness given 
before the coroner could be used to contradict the same witness 
when testifying about the same transaction in a trial court. The 
California court admitted the impeaching evidence on the ground 
that under their statute the coroner’s court was a judicial 
tribunal, whose records were to be treated as other judicial 
records. In a later case in California (Walther vs. Mut. Life 
Ins. Co., 65 Cal., 417), accompanying the proofs of death, and 
being a part thereof, was a copy of the coroner’s inquest. These 
papers were all introduced by the plaintiff, but the trial court re- 
fused to consider the inquest as evidence. Upon the authority of 
Ins. Co. vs. Newton (22 Wall., 32) that action was reversed. It 
does not seem to have been regarded by the California Supreme 
Court that the inquest was competent otherwise than as an ad- 
mission against interest made by the plaintiff. Nor was People 
vs. Devine alluded to in that opinion. Ins. Co. vs. Newton (22 
Wall., 32) discusses the admissibility of the inquest only when it 
was made part of the proof of death by the complainant. The 
court held that it then became a material statement by the plain- 
tiff, as an admission against his interest, and was relevant on be- 
hali of the defendant on that ground. ‘This was followed in Ins. 
Co. vs. Higginbotham, 95 U. S., 390. In Metzradt vs. Modern 
Brotherhood (112 Iowa, 522) the issue was whether the insured 
had died a suicide. As to the admissibility of the verdict of the 
coroner’s jury and its effect, the court said: “Plaintiff's counsel 
do not question its admissibility, and, in view of the purpose of 
the inquest, and the manner in which it was required to be con- 
ducted, we think it is competent evidence in such an issue as 
this.” Its effect was declared on authority of Greenleaf on Evi- 
dence (556}. and Ins. Co. vs. Kielgast (Vocke), supra, to be not 
conclusive. In Knights of Honor vs. Fletcher (78 Miss., 377), 
also cited by appellant, the rules of the order required, as a condi- 
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tion precedent to the right of recovery, that in case of sudden 
death the certificate of the coroner would be invariably required. 
The proof of death was furnished, as required, including the 
coroner’s inquest. The court decided that on that ground, as 
well as independent oi it, the inquest was competent evidence; 
citing, without comment, United States Life Ins. Co. vs. Vocke, 
supra: Walther vs. Mut. Life Ins. Co., supra; and Ins. Co. vs. 
Higginbotham, supra, with Fein vs. Covenant Mut. Ben. Ass’n, 
(60 Ill. App., 274) as the authority for the conclusion. Eliminating 
the cases used in the foregoing citations which turned upon the 
peculiar phraseology of local statutes, or were bottomed on 
other principles, as Ins. Co. vs. Newton (22 Wall., 32), and the 
Higginbotham Case (95 U. S., 380), we find the Vocke Case (129 
Ill., 557), the origin, apparently, of the doctrine in this country 
for the principles for which appellant contends. The Supreme 
Court of Colorado, in Germania Ins. Co. vs. Ross-Lewin (24 
Colo., 43), holds to the contrary doctrine—that which is applied 
in this state. The Vocke Case, supra, Pyle vs. Pyle (158 I11., 289), 
following it, and the California case rested upon it, are analyzed 
and rejected. As showing the impoiicy of the old English rule if 
attempted to be applied to insurance cases, when suicide was a 
controlling question, that court reasoned thus: “In case of death 
under suspicious circumstances, or resulting from accident, the 
rule permitting inquisitions to be used in evidence would result 
in a race and scramble to secure a favorable coroner’s verdict, 
that would influence, and perhaps control, in case suit should be 
instituted against life insurance companies upon policies of insur- 
ance, and in case of accidents occurring as the result of negli- 
gence on the part of corporations operating railways, street car 
lines, mining for coal, the precious metals, etc. Law writers of 
late have frequently animadverted upon the carelessness with 
which such inquests are frequently conducted, and to allow inqui- 
sitions to be used in a suit between private parties upon a cause 
of action growing out of the death of the deceased, as in this case, 
would be to introduce an element of uncertainty into the practice 
which we think would be contrary to public policy, and pernicious 
in the extreme; and for these reasons we conclude, upon careful 
consideration, that the safer and better rule is to exclude such 
inquisitions:” Citing State vs. County Com’rs, 54 Md., 426; 
Goldschmidt vs. Mutual Life Ins. Co., 102 N. Y., 486. 

4. The petition averred the furnishing to the insurer of the 
proof of death within the period allotted by the policy. The alle- 
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gation was: “ Plaintiff states that on the 11th day of December, 
1900, this plaintiff made out and presented to defendant proof of 
the death of the said Charles S. Milward, and that said death was 
the proximate and sole result of external, violent and accidental 
means; to wit, a gunshot wound, and within ten days thereafter 
defendant acknowledged having received such proof, and that 
same was in due and proper form.” The allegation followed sub- 
stantially the requirement contained in the policy as to furnish- 
ing proof of death. The answer traversed the allegation just 
quoted. Appellant was ruled on plaintiff's motion to produce the 
proof that was furnished, which it did. ‘The court alone consid- 
ered this proof, and held it to be sufficient. The proof as fur- 
nished was substantially of the character of that given for the 
plaintiff before the jury on this trial, though in more condensed 
form. The complaint is that it was “affirmative proof that the 
death of the insured was. the proximate result of accidental 
means.” It was not intended by the parties to the contract, nor 
would it be permitted, to require as a condition precedent to a 
suit upon the policy that the complainant should furnish more 
and a higher grade of proof than would suffice to establish his 
claim in a court of law. From what has been said in an earlier 
part of this opinion, it will be seen that the proofs were sufficient 
for the purpose of recovery. The plaintiff was not bound to fur- 
nish more proof to the insurer than was necessary to establish a 
prima facie case in her behalf: Ins. Co. vs. Rodel, 95 U. S., 232. 

Perceiving no error prejudicial to appellant, the judgment is 
affirmed, with damages. 
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GERMAN-AMERICAN INS. CO. or New York 
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The policy provided that it should be void in case of incumbrance, and 
that any waiver of its provisions must be indorsed on it. 


Held, That the retention of the premium with knowledge on the part of 
the agent issuing the policy of the existence of a chattel mortgage 
was a waiver of the incumbrance. 


Held, That such agent oi a foreign company has power to waive the pro- 
vision regarding incumbrance. 


An averment that such agent had knowledge of the incumbrance when 
issuing the policy is sufficient allegation of his power to waive the 
provision against it. Such averment in a reply rendered other aile- 
gations as to ignorance of the provision on the part of the insured 
mere surplusage which did not vitiate the reply. 


Appeal! from Circuit Court, Miami County. Action by Daniel 
W. Yeagley against the German-American Insurance Company 
of New York. From a judgment for plaintiff, defendant ap- 
pealed to the Appellate Court, from whence the cause was trans- 
ferred to this court under Burns’ Ann. St., § 1337u. 


CHAMBERS, PICKENS & Moores and J. F. STUTESMAN, /or 
Abpellant. 

Cox, REASONER & O’HARA, /or Appellee. 

DOWLING, J. 

This is a suit by the appellee against the appellant on a policy 
of fire insurance upon a stock of goods owned by the appellee, 
destroyed by fire. Issues were formed, and a trial by the court 
resulted in a finding for the appellee in the sum of $1,000. A 
motion for a new trial was overruled, and judgment was rendered 
on the finding. 

Errors are assigned (1) upon the refusal of the court to strike 
out parts of the second paragraph of the reply to the second 
paragraph of the answer; (2) the overruling of a demurrer to the 
second paragraph of the reply to the second paragraph of the 
answer; (3) the overruling of a demurrer to the third paragraph 
of the reply to the second paragraph of the answer; and (4) the 
overruling of a motion for a new trial. 

The complaint alleged the ownership of the merchandise by 

% Decision rendered, August 6, 1904. 
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the appellee, the issuing of the policy by the appellant (a copy of 
which was made an exhibit), the payment of the premium, the 
loss, the performance of all the conditions of the policy by the 
appellee, and the failure of the appellant to indemnify the appel- 
lee for his loss. The answer was (1) a denial; (2) a plea that, at 
the time the policy was issued, the goods insured were incum- 
bered by a mortgage, which fact, by the terms of the contract, 
rendered the insurance void; and (3) a partial answer founded 
upon a clause in the policy requiring the loss, if any, to be borne 
pro rata by all companies issuing policies on the property, alleg- 
ing other insurance, and a consequent diminution of the amount 
for which the appellant was liable. Reply (1) a denial; (2) that 
the agent of the appellant wrote the policy without a written ap- 
plication therefor, and accepted the premium with full knowledge 
of the existence of the incumbrance on the goods insured, with- 
out notice to the appellee that the incumbrance would avoid the 
policy; that the provision for such forfeiture was in fine print, 
and was not read by the appellee, who had no knowledge thereof 
until after the fire and loss, and the delivery of the proofs of loss; 
(3) a third paragraph of reply, similar to the second, averred that 
the policy was issued and the premium accepted by the appellant 
with full knowledge of the mortgage, and without notice to the 
appellee until after the fire that the forfeiture clause was not 
waived. 


The motion to strike out a part of the second paragraph of the 
reply to the second paragraph of the answer, and the demurrers 
to the second and third paragraphs of the reply, present substan- 
tially the same question, and may be considered together. 

The policy of insurance issued by the appellant contained these 
provisions :— 


This entire policy, unless otherwise provided by agreement 
indorsed hereon or added hereto, shall be void * * * if the 
subject of insurance be personal property, and be, or become, 
incumbered by a chattel mortgage. * * * 

This entire policy shall be void if the insured has concealed 
or misrepresented, in writing or otherwise, any material fact 
or circumstance concerning the insurance, or the subject 
thereof, or, if the interest of the insured in the property be not 
truly stated therein. * * * 

This policy is made and accepted subject to the foregoing 
stipulations and conditions, * * * and no officer, agent or 
other representative of this company shall have power to 
waive any provision or condition of this policy except such as 
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by the terms of this policy may be the subject of agreement 


indorsed hereon or added hereto, and as to such provisions 
and conditions no officer, agent or representative shall have 


such power, or be deemed or held to have waived such provi- 

sions or conditions, unless such waiver, if any, shall be written 

upon or attached thereto, nor shall any privilege or permission 
affecting the insurance under this policy exist or be claimed 
by the insured unless so written or attached. 

The second paragraph of appellee’s reply to the second para- 
graph of appellant’s answer admits that, at the time the policy 
was executed, the goods insured were incumbered by a 
mortgage, but it seeks to avoid the effect of this cir- 
cumstance by the averment that the agent of the ap- 
pellant accepted the premium with full knowledge of the 
existence of the incumbrance. It is not claimed by the ap- 
pellee that the condition concerning incumbrances was one 
which, by the terms of the policy, was a proper subject of agree- 
ment to be indorsed on that instrument, nor that the agreement to 
waive this condition was indorsed on the policy or attached to it. 
It is contended by counsel for the appellant that the legal effect 
of the supposed waiver of the condition in regard to incumbrances 
on the goods insured is to enable the insured to add to and con- 
tradict the written instrument bv a parol agreement or by matter 
in pais. It is also insisted that, even if such waiver may be 
shown, it does not appear from the reply that the agent who is- 
sued the policy had authority to consent to the waiver. 

A policy of insurance is a somewhat unique species of contract. 
Its principal, or at least its most conspicuous, elements are the 
payment of a premium by the insured, and the agreement of the 
insurer to indemnify the insured against loss on a certain subject 
against certain perils. The numerous conditions often inserted, 
which are intended to defeat the risk and create a forfeiture of 
the right to demand the indemnity in the event of loss, are to 
some extent collateral to the principal undertaking, and are not 
essential to it. These conditions are usually inserted exclusively 
for the benefit of the insurer, and, as a matter of fact, are seldom 
read or seen by the insured until a loss occurs. The policy is 
generally a printed paper, of considerable length, gotten up by 
the insurer with infinite skill, and designed to protect its inter- 
ests, without particular regard for those of the insured. These, 
with other peculiarities of the contract of insurance, have caused 
the courts to deal with it, when practicable, in such manner as to 
secure the insured against harsh and unreasonable conditions 
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and forfeitures. For this purpose, very slight circumstances are 
often seized upon as evidence of an intention on the part of the 
insurer to waive the benefit of certain conditions providing for 
forfeitures: Nationai Masonic Accident Ass’n vs. McBride, 162 
Ind., 379. It is true that most of the numerous conditioris con- 
tained in the ordinary policy of fire insurance are intended to 
protect the insurer against fraud, and they may be necessary to 
accomplish that object. Such are the conditions relative to other 
insurance, full disclosures concerning the title to the subject of 
the risk, and the existence or creation of incumbrances and liens 
thereon. These circumstances affect the moral hazard assumed 
by the insurer. That moral hazard is nothing more nor less than 
the probability or improbability that the insured will designedly 
destroy his property, or negligently suffer it to be destroyed, to 
obtain the insurance. If he did so destroy it, that fact, if shown, 
independent of any condition to that effect in the policy, would 
constitute a complete defense to an action on the contract. But 
the burden of proving the iact would rest on the insurer, and in 
most cases it would be difficult or impossible to establish it. By 
inserting in the contract conditions rendering the policy void and 
the insurance forfeited if all facts affecting the title of the prop- 
erty insured are not fully disclosed by the policyholder, or if 
other insurance is taken out without notice to the insurer, or if 
the property is, or shall become, incumbered by mortgage or 
other lien, the insurer not only escapes all danger from the moral 
hazard in such cases, but is enabled to defeat the recovery of the 
sum at risk where the insured has acted in perfect good faith, 
and the fire has resulted from causes over which he had no con- 
trol. 

Considerations of this character have induced the courts to 
hold that even where the contract contains a condition that “the 
policy shall be void if the subject of insurance be personal prop- 
erty, and be or become incumbered by a chattel mortgage,” the 
company will not be permitted to defeat a recovery by proving 
the existence of such an incumbrance as would render the policy 
void, where it had full knowledge of the incumbrance when the 
policy was issued by it. And such has been held to be the rule, 
also, where there are other provisions in the policy declaring that 
notice of the existence of all incumbrances must be indorsed on 
the policy, and that no agent shall be deemed to havé waived any 
condition unless the waiver is so indorsed. So, too, it is gener- 
ally held that if an insurer accepts payment of a premium with 
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knowledge that a fact exists which, by the terms of the policy, 
will render the contract of insurance void, the acceptance of the 
premium is a waiver of the right to avoid the policy for that 
breach: 16 A. & E. Ency. of Law (2d Ed.), 940; Phoenix Ins. 
Co. vs. Radin, 120 U. S., 183; Mut. Reserve Fund Ass’n vs. 
Cleveland Woolen Mills, 54 U. S. App., 290; Home Ins. Co. vs. 
Duke, 84 Ind., 253; Indiana, etc., Ins. Co. vs. Capehart, 108 Ind., 
270; Moffit vs. Phoenix Ins. Co., 11 Ind. App., 233; Masonic 
Mut. Benefit Ass’n vs. Beck, 77 Ind., 203; Phoenix Ins. Co. vs. 
Boyer, 1 Ind. App., 329; Union Central Ins. Co. vs. Jones, 17 
Ind. App., 592; Keenan vs. Dubuque Mut. F. Ins. Co., 13 
Iowa, 375; Viele vs. Germania Ins. Co., 26 lowa, 9; Bléom vs. 
State Ins. Co., 94 Iowa, 359; Towle vs. Ionia, etc., Ins. Co., 91 
Mich., 219; Singleton vs. Prudential Ins. Co., 11 App. Div., 403; 
Highlands vs. Lurgan Mut. F. Ins. Co., 177 Pa., 566; Schmurr 
vs. State Ins. Co., 30 Or., 29; McFarland vs. Kittanning Ins. Co., 
134 Pa., 590; American Central Ins. Co. vs. McCrea, 8 Lea 
(Tenn.), 524; Rhodes vs. Thomas, 2 Ind., 638; Rigsbee vs. 
Bowler, 17 Ind., 167; McFadden vs. O’Donnell, 18 Cal., 160; 
Westchester Fire Ins. Co. vs. Earle, 33 Mich., 143; Carroll vs. 
Charter Oak Ins. Co., 1 Abb. Dec., 316; Osborne vs. Stringham, 
48. D., 593; Ford vs. U. S., 17 Ct. Cl., 60; 9 Cyclopedia Law & 
Proc., 598, 599; McFetridge vs. American F. Ins. Co., 90 Wis., 
138; Germania F. Ins. Co. vs. Klewer, 129 IIl., 599; Germania 
Ins. Co. vs. Rudwig, 80 Ky., 223; Wiberg vs. Minn., etc., Ass’n, 
73 Minn., 297; German Ins., etc., Inst. vs. Kline, 44 Neb., 395; 
Northwestern Mut. L. ins. Co. vs. American, 119 IIl., 329; 
Schimp vs. Cedar Rapids Ins. Co., 124 IIl., 354. In Behler, 
Adm’x, vs. The German Mut. Fire Ins. Co. (68 Ind., 347, 350) 
it was said that “the delivery of the policy to the insured after 
its execution by the insurer, as averred in the complaint, was a 
waiver of the condition precedent (or a warranty, as it is some- 
times called in insurance law) of requiring the premium note of 
the insured to be delivered before the policy would take effect, 
and affords no ground of defense against the policy.” Many 
cases supporting this proposition are cited in the opinion. In The 
Masonic Mut. Benefit Ass’n vs. Beck (77 Ind., 203, 207) the 
court said that “the logical and necessary deduction from this 
doctrine [t. e.; that, after default in the conditions of a contract 
by one party, the other may waive the forfeiture and treat the 
instrument as of binding force upon himself] is that a distinct act 
of affirmance of the contract by the party entitled to avoid it, 
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made with knowledge of the facts, and especially such acts as the 
demand and receipt of premiums or assessments, would consti- 
tute a waiver of the forfeiture, or of the right to annul the con- 
tract; and so it is held in several of the cases already cited.” In 
The Excelsior Mut. Aid Ass’n vs. Riddle (91 Ind., 84, 87), the 
same principle is expressly recognized by the court, where it is 
said: “We are of opinion that the court committed no erorr in 
overruling appellant’s demurrers to these paragraphs of reply, 
for, although the matters alleged by appellant in the second para- 
graph were such as avoided the contract of insurance by its own 
terms, yet, in effect, they simply rendered such contract voidable 
at the election of the appellant; and, notwithstanding the exist- 
ence of those matters, it was competent for the appellant to 
waive the forfeiture thereby authorized, and continue the con- 
tract of insurance in full force.” In The Northwestern, etc., Co. 
vs. Hazelett (105 Jnd., 212) it was said by Mitchell, J., that 
“courts will construe a contract of insurance liberally, so as to 
give it effect, rather than to make it void. Conditions which 
create forfeitures will be construed most strongly against the in- 
surer. Only a stern legal necessity will induce such a construc- 
tion as wil! nullify the policy :” Citing authorities. In the A‘tna, 
etc., Co. vs. Deming, Adim’r (123 Ind., 384, 387), it was said that 
“it is well-settled law that all conditions in policies of insurance 
which, when violated, work a forfeiture as against the assured, 
are to be construed liberally in favor of the assured, and strictly 
against the insurer :” Citing authorities. Elliott, J., in The Con- 
tinental Ins. Co. vs. Vanlue (126 Ind., 410, 414), states the law 
thus: “The ground upon which rests the distinction between 
contracts of insurance and other contracts is a solid one, for the 
contract of insurance is in many essential respects a peculiar one. 
There is strong reason for limiting the effect of the word ‘incum- 
brance,’ when employed in policies of insurance, since to give the 
word a broad meaning would be to do injustice in many in- 
stances, without excuse or justification. The purpose for which 
provisions prohibiting incumbrances are written in policies is to 
create a cause for forfeiture, not to protect the company issuing 
a policy from a defect in the title of property conveyed to it, nor 
to vest in it an unincumbered title; and the only just reason for 
recognizing such prohibitions is that if the property is incum- 
bered there may be some temptation to the owner himself to 
burn the property, and thus secure the amount of the insurance. 
It is obvious, therefore, that there should be a distinction be- 
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tween insurance contracts and contracts of a different class. 
Provisions intended to create a forfeiture, wherever found, are 
strictly construed, in order to avert a forfeiture, but such provi- 
sions are restricted with especial care and strictness in contracts 
of insurance; the courts, with an almost unanimous voice, decid- 
ing that such contracts, because of their peculiar character, shall 
be strictly construed against the insurance company wherever a 
strict construction is necessary to prevent the forfeiture of the 
policy: Kentucky Mut. Ins. Co. vs. Jenks, 5 Ind., 96; Grant vs. 
Lexington, etc., Ins. Co., 5 Ind., 23; Rogers vs. Phenix Ins. Co., 
121 Ind., 570; First National Bank vs. Hartford F. Ins. Co., 95 
U.S., 673; Moulor vs. Am. Life Ins. Co., 111 U. S., 335.” See, 
also, Home Ins. Co. vs. Marple, 1 Ind. App., 411; Phenix Ins. 
Co. vs. Lorenz, 7 Ind. App., 266; Hanover Ins. Co. vs. Dole, 20 
Ind. App., 333; Replogle vs. American Ins. Co., 132 Ind., 360, 
Standard, etc., Ins. Co. vs. Martin, 133 Ind., 376; Peele vs. 
Provident Ins. Co., 147 Ind., 542; Manchester Fire Ins. Co. vs. 
Koerner, 13 Ind. App., 372; Germania Life Ins. Co. vs. Koehler, 
63 Ill. App., 188; Germania Life ins. Co. vs. Koehler, 168 IIL, 
293; Newman vs. Covenant Mut. Ins. Co., 76 Iowa, 56; Ger- 
mania, etc., Ins. Co. vs. Hick, 125 IIl., 361 and note; Haire vs. 
Ohio, etc., Ins. Co., 93 Mich., 481. The facts in Robbins vs. 
Springfield, etc., Ins. Co. (149 N. Y., 477), are very similar to 
those in the present case, especially in regard to the knowledge 
of the agent of the insurer at the time of the issuing of the policy 
of tacts which would render the contract void. In that case there 
was a chattel mortgage on the goods, and the assured orally so 
informed the agent of the company when he applied for the insur- 
ance. The condition in that policy, as in the one before us, was 
that “this entire policy, unless otherwise provided by agreement 
indorsed hereon, or added hereto. shall be void if the subject of 
insurance be personal property and be, or become, incumbered 
by a chattel mortgage.” The policy also contained a provision 
to the effect that no officer, agent or other representative of the 
company should have power to waive any condition or provision 
of the policy, except such as might by the terms of the policy be 
subject to waiver upon the terms indorsed thereon or added 
thereto, and that, as to those conditions and provisions, no offi- 
cer, agent, or representative should be deemed or held to have 
waived any of them, unless the waiver was written upon the 
policy. 

Upon the trial the existence of the chattel mortgage was es- 
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tablished. The plaintiff proved that when he applied for the in- 
surance he informed the agent of the company that there was a 
mortgage on the property, and that he was prepared to pay it off. 
At the close of the testimony, counsel for the defendant company 
asked the court “to direct a verdict for the defendant on the 
ground that at the time of the issuing of the policy the property 
insured thereby was incumbered by a chattel mortgage, and that 
there was no agreement indorsed upon said policy, or added 
thereto, in reference to such chattel mortgage.” The motion was 
overruled, and on appeal this ruling was assigned for error. In 
discussing the point so-presented, the court said: “Hence the 
precise question is whether the policy was valid if the defendant’s 
agent knew of the existence of those facts. Having knowledge 
of all the facts concerning the property and chattel mortgage, 
unless he intended to waive the condition of the policy relating to 
mortgaged personal property, or through mistake omitted to 
make the proper indorsement, he must have intended to commit 
a fraud upon the plaintiff. Under these circumstances, it is to 
be presumed that, if anything was omitted which was necessary 
to make the policy valid, it was by mistake, or that the condition 
was waived, or the defendant held itself estopped from setting 
it up: Van Schoick vs. Niagara F. Ins. Co., 68 N. Y., 434; 
Whited vs. Germania Fire Ins. Co., 76 N. Y., 415; Richmond vs. 
Niagara Fire Ins. Co., 79 N. Y., 230; Woodruff vs. Imperial Fire 
Ins. Co., 83 N. Y., 133; Short vs. Home Ins. Co., go N. Y., 16: 
Berry vs. A. C. Ins. Co., 132 N. Y., 49, 58; Forward vs. Conti- 
nental Ins. Co., 142 N. Y., 382. The rule that an insurance com- 
pany will not be permitted to defeat a recovery upon a policy is- 
sued by it, by proving the existence of facts which would render it 
void, where it had full knowledge of them when the policy was 
issued, is too well estabiished by the authorities in this case to 
require further discussion. It is manifest that the facts in this 
case bring it clearly within the principle of the cases cited. 
Whether the decisions in this class of cases proceed upon the 
charitable theory that the insurance company, by mistake, 
omitted to make the required indorsement, or intended to waive 
the provision regarding it, or upon the idea that its purpose was 
to defraud the insured, and is for that reason estopped, is of but 
little consequence, as any one of those theories is sufficient to 
avoid the defense relied upon in this case. That the knowledge 
of the defendant’s agent was its knowledge is also established by 
the authorities cited. ‘Therefore it is obvious that under these 
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authorities the defendant was barred from claiming that the 
policy was invalid because of the existence of the chattel mort- 
gage.” See, also, Wood vs. American Fire Ins. Co., 149 N. Y., 
382. 

Our conclusion upon this branch of the case is that if the ap- 
pellant issued the policy sued upon, and accepted and retained 
the premium for the insurance, with knowledge that there was a 
chattel mortgage on the subject of the risk, it must be taken to 
have waived the condition declaring the policy void if the prop- 
erty should be so incumbered, and also those provisions of the 
contract requiring the waiver to be indorsed upon the policy. 

The next question is whether the second paragraph of the 
reply to the second paragraph of the answer shows that the agent 
of the appellant who issued the policy had authority to waive the 
condition relative to a forfeiture where the subject of the insurance 
was personal property which was, or which became incumbered by 
a chattel mortgage. It seems to be well settled by the decisions of 
this court and of the courts of many other states that an agent of 
an insurance company, who has authority to issue policies of in- 
surance and to collect the premiums upon the same, has the 
power to waive conditions of the policy which would render it 
void irom the beginning, and which are in some measure col- 
lateral to the principal agreement to insure the property in consid- 
eration of the payment oi a certain premium. The appellant was 
a foreign corporation, and its agent in this case, who dealt on its 
behalf with persons seeking insurance by it, who issued its poli- 
cies, and collected the preiniums thereon, ought to be regarded 
as the representative of the company, with power to act for it 
within the apparent scope of his agency. Such an agent, we 
think, has authority to waive a condition that an existing incum- 
brance upon the property by chattel mortgage, whose existence 
is known to the agent, should render the policy void: The Home 
Ins. Co. vs. Duke, 84 Ind., 253; The Indiana Ins. Co. vs. Cape- 
hart, 108 Ind., 270; Otte vs. Hartford Life Ins. Co., 88 Minn., 
423; Robbins vs. Springfield Fire Ins. Co., 149 N. Y., 477, 485; 
16 Am. &. E. Ency. Law, 942, 943, and notes. It is averred in 
direct terms in the second paragraph of the reply to the second 
paragraph of the answer that the agent who wrote the policy and 
collected the premium did so with full knowledge of the exist- 
ence of the incumbrance on the property. These averments suf- 
ficiently show the authority of the agent to waive a condition of 
this character. The third paragraph of the reply to the second 
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paragraph of the answer alleged that the corporation itself issued 
the policy, and accepted the premium with full knowledge of the 
existence of the mortgage. In the light of the authorities already 
referred to, it was competent for the appellant to waive the con- 
ditions in regard to a forfeiture by reason of existing incum- 
brances, and there can be no question of the sufficiency of the 
paragraph. The averments of the second paragraph of the reply 
to the second paragraph of the answer which appellant moved to 
strike out were mere surplusage. They were to the effect that 
the appellee had no notice that the incumbrance would avoid the 
policy, and that the provision for a forfeiture in such case was in 
fine print, and was not known to the appellee until after the fire 
and the delivery of the proofs of loss. The paragraph of reply 
was sufficient without these allegations, and was not vitiated by 
them. Therefore no error was committed by the court in over- 
ruling the motion to strike out the unnecessary averments. 

The last error assigned is upon the overruling of the motion 
ior a new trial. There was some evidence in support of all the 
material allegations of the complaint. It was shown by the proof 
that the appellee, Yeaglev, was a merchant of Thorntown, Boone 
County, Ind. He owned a stock of merchandise, etc., worth at 
least $8,000. July 16, 1900, and while he was residing at Thorn- 
town, he took out a policy of fire insurance for $2,000 on his 
stock of goods, with the Fire Association of Philadelphia. Mr. 
Charles Underwood was the agent of this company, and his 
offices were at Lafayette, Ind. Underwood was an insurance 
agent of long experience, and was conducting a large business. 
At the time the policy was issued by him as the agent of the Fire 
Association of Philadelphia, Yeagley informed him that there 
was a mortgage on his stock of goods, and Underwood inserted 
in the policy a clause in these words: ‘‘Payable in case of loss to 
FE. C. Voris as his interest may appear.” Some time after July 
16, 1900, the appellee removed his stock of goods from Thorn- 
town, Boone County, Ind., to the town of Bunker Hill, in the 
same county. In May, tgo1, he wrote to Underwood, at Lafay- 
ette, directing the latter to give him $1,000 insurance in addition 
to the policies already issued by Underwood on his said stock of 
goods. Underwood answered this letter, and asked Yeagley 
whether the mortgage on his stock was paid off. Yeagley wrote 
him that it was not. Underwood, acting as the agent of the ap- 
pellant, then sent him the policy sued on, dated May 24, 1901, 
and running to May 24, 1yo2; stating in the letter accompany- 
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ing it that he did not think the mortgage would make any ma- 
terial difference. Underwood wrote in another letter to Yeagley 
that it was hard for him to carry a policy on a stock with a mort- 
gage on it. The premium, amounting to $10, was paid by Yeag- 
ley to Underwood, the agent of the appellant. The property 
insured was totally destroyed by fire February 27, 1902. Notice 
of the fire and loss was immediately given to the appellant, and 
papers purporting to be proofs of loss were delivered to the 
agent of the appellant at Peru, Ind., who forwarded them to the 
manager of the appellant at Chicago, Ill. It appeared from the 
proof that on April 11, :900, Yeagley executed a mortgage on 
his stock of goods to one E. C. Voris to secure a debt amount- 
ing to $2,525; that this mortgage was in force; and that a part, 
at least, of the debt so secured was unpaid when the policy sued 
on was issued. The mortgage to Voris was the incumbrance 
referred to in the correspondence between the appellee and Un- 
derwood, the agent of the appeilant, at the time the policy sued 
on was applied for and delivered. The fact that Underwood, 
who issued the policy and collected the premium from the appel- 
lee, was the general agent of the appellant with very full powers 
to represent the non-resident company, was manifest. The proof 
that he had notice of the existence of the mortgage on the stock 
of goods when he issued the policy and collected the premium 
was clear. The evidence relative to the delivery of proofs of loss 
by the appellee justified the court in finding that there had been 
a sufficient compliance with the condition of the policy upon that 
subject, or that the delivery of such proofs was unnecessary be- 
cause of the assertion of the forfeiture of the insurance by the 
appellant, and its denial of the right of the appellee to demand 
anything under the policy. 

In view of the other facts established by the proof, the sup- 
posed errors of the court in admitting certain evidence offered 
by the appellee were not, in our opinion, of sufficient importance 
to require a reversal of the judgment. Nor is it clear that the 
court erred in any of these rulings. The result arrived at was a 
just one, and we are satisfied that the merits of the case were 
iairly tried and determined. 

Counsel for appellant, among many other decisions, especiallv 
press upon our attention the case of Assurance Co. vs. Building 
Ass'n, 183 U. S., 308. If the correctness of the propositions 
stated in that opinion relative to the binding character of condi- 
tions in a policy providing for forfeitures, and the duty of the 
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courts to enforce them, is conceded, the opinion fails to sustain 
the position of the appellant. The case before us falls directly 
within the exception stated by Shiras, J., who delivered the opin- 
ion; such exception being in these words: “It is essential that 
the company should have had some knowledge of the forfeiture 
before it can be held to have waived it. It is true that, where an 
agent is charged with the collection of premiums upon policies, 
it will be presumed that he informs the company of any circum- 
stances coming to his knowledge affecting its liability, and, if 
subsequently the premiums are received by the company without 
objection, any forfeiture incurred will be presumed to be waived :” 
Pages 356, 357, 183 U.S. Our statement of the law corresponds 
very closely with the view expressed in this opinion. 

We find no error in the record. Judgment affirmed. All con- 
cur, except Gillett, J., not voting. 


SUPREME COURT OF WASHINGTON. 


DEER TRAIL CONSOL. MIN. CO. Er At. 
v8. 


MARYLAND CASUALTY CO. or BaLtimorg, Mp.* 


An employers’ liability policy was procured by one of two partners, with- 
out the knowledge of the other. The latter knew of the accident, but 
was ignorant of the insurance, while the former was ignorant of the 
accident. As a consequence notice of the claim, which was required 
to be immediate, was not given until eight months later, to an agent, 
by the second partner. 

Held, That neglect of one partner to inform the other of the insurance 
was no excuse for the delay, and the notice was too late. 

Held, That an extension of time for furnishing proofs by the agent, at the 
request of the partner, who had previously known of the insur- 
— did not waive the limitation as to the notice, which was already 
too late. 


Appeal from Superior Court, Spokane County. Action by the 
Deer Trail Consolidated Mining Company and others against 
the Maryland Casualty Company of Baltimore, Md. Judgment 
for plaintiffs. Defendant appeals. Reversed. 


% Decision rendered, Oct. 5, 1904. 
VoL. XXXIV.—3. 
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DANSON & HUNEKE, for Appellant. 

To~mMAn & KIMBALL and Happy & HINDMAN, /or Respond- 
ents. 

Mount, J. 

In the years 1900 and Igot the respondents were the owners 
of certain mines in Lincoln County, Wash. The respondents. 
Yarwood Bros. were operating these mines, and the net pro- 
ceeds thereof were divided equally between the Yarwood Bros. 
and the Deer Trail Consolidated Mining Company. On March 
20, 1900, the Deer Trail Consolidated Mining Company applied 
to the appellant for an indemnity insurance contract in favor of 
itself and the Yarwood Bros. This contract was issued by appel- 
jant in favor of the respondents, indemnifying them for the 
period of one year against loss from statutory and common-law 
liability for damages on account of bodily injury suffered by an 
employee of the assured. It was delivered to the Deer Trail 
Consolidated Mining Company, and the premium paid. The 
Yarwood Bros. were not informed and did not know of the con- 
tract of insurance. On the 19th day of May, 1900, one Nels 
Johnson, while in the employ of respondents, and while perform- 
ing his duty as such employee, was injured through the negli- 
gence of respondents. W. J. Yarwood was general manager of 
the mines at the time of the injury, but he did not know of the 
injury, and did not hear thereof for several days after it had hap- 
pened. When he heard of it he went to Johnson, and asked him 
if he was hurt. Johnson replied, “My thumb is sore yet, but | 
will get to work in a day or two.” A few days after this Johnson 
went to work in the mine, and continued to work until the mine 
closed down in September following. During the time he was 
working he made no coniplaint on account of being injured. 
Yarwood did not know of the existence of the policy of insur- 
ance, and did not notify the Deer Trail Consolidated Mining 
Company of the accident. In January, Igo01, Johnson com- 
menced an action against respondents to recover damages for 
his injuries. This was the first time he had made any claim for 
his injuries. The complaint was served on the Deer Trail Con- 
solidated Mining Company on January 22, I901. On the same 
day P. A. Daggett & Co., the local agents of the appellant, were 
notified of the action, and requested to defend the same, which 
they refused to do. The respondents thereupon defended the 
action, and subsequently. a judgment was rendered against them 
in favor of Johnson for $1,717.60. Respondents paid this judg- 
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ment in favor of Johnson, and also paid costs of defending the 
action, amounting to $268.85, in addition to the amount of the 
judgment named. Respondents thereupon brought this action 
- against appellant upon the contract of insurance. The complaint 
sets out a copy of the policy, alleges its execution and delivery 
on March 20, 1900, and the payment of the premium. It alleges 
the injury to Johnson on May 19, 1900, while he was in the em- 
ploy of respondents; that the injury was not known to the Deer 
Trail Consolidated Mining Company until January 21, Igo1, and 
that Yarwood did not know of the insurance until January 22, 
1901; that respondents did not know that Johnson intended to 
make any claim for damages until that time; that Johnson, on 
January 21,1901,commenced an action for $2,000 damages against 
the respondents; that thereupon respondents notified appellant 
thereof, and that appellant thereupon agreed to and did extend 
the time for giving notice of the accident to January 28, 1901, and 
furnished blanks to respondents for that purpose; that, relying 
upon this extension of time, respondents, at great trouble and an 
expense of $50, gave a written notice to appellant on January 
28, 1901. The complaint also alleges that Daggett & Co. are the 
general agents of the appellant, authorized to issue and settle 
policies of insurance, and that, knowing of the facts, they ex- 
tended the time for giving notice of the accident and authorized 
the attorneys for the appeliant company to appear in the action 
of Johnson vs. Yarwood Bros. and the Deer Trail Consolidated 
Mining Co., and that said attorneys thereupon did appear in said 
cause, and filed a motion requiring said Johnson to give a bond 
as security for costs; that thereafter appellant refused to pro- 
ceed further in said case. The complaint then alleges that John- 
son obtained a judgment against respondents, and the payment 
thereof. The appellant appeared and demurred to the complaint. 
This demurrer was overruled, whereupon appellant filed an an- 
swer denying any liability under the policy of insurance. Upon 
a trial of the cause to a court and jury a verdict was returned for 
the full amount claimed, and judgment was entered upon the 
verdict. 


Appellant defended the action in the lower court upon the 
ground that no notice had been given of the accident according 
to the terms of the policy, and that there had been no waiver of 
the notice. Upon this appeal they rely on the same points. The 
contract sued on provides, among other things, as follows :— 
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This insurance is subject to the following conditions, which 
are to be construed as conditions precedent to this contract: 
1. The assured, upon the occurrence of an accident, shall give 
immediate notice thereof in writing with the full particulars 
to the home office of the company at Baltimore, Md., or to its © 
duly authorized agent. * * * ro. An agent has no author- 
ity to change this policy or to waive any of its provisions, nor 
shall notice to any agent or knowledge of his or of any other 
person be held to effect a waiver or change in this contract, or 
in any part of it. No change whatever in this policy nor 
waiver of any of its provisions shall be valid unless an indorse- 
ment is added hereto, signed by the president or secretary of 
the company, at its home office, expressing such waiver or 
change. 

It is conceded that the accident occurred on May 19, 1900, and 
that no notice thereof was given to the appellant until January 
21, 1901. The excuse offered in the complaint and by the wit- 
nesses for this failure to give notice was that the Yarwood Bros., 
who had charge of the mine and the men working therein, had no 
knowledge or notice of the policy. The Deer Trail Consolidated 
Mining Company, which procured the policy, had no notice oi 
the accident. This condition of affairs was brought about solely 
by the neglect of one of the insured to notify the others of the 
contract, and, as a matter of course, is no excuse for failure to 
notify the appellant of the accident according to the terms of the 
policy. This court has heretofore held that “immediate notice” 
in policies of this kind means notice within a reasonable time: 
Remington vs. Fidelity & Deposit Co., 27 Wash., 429; Kleeb 
vs. Long-Bell Lumber Co., 27 Wash., 648; Horsfall vs. Pac. 
Mut. Life Ins. Co., 32 Wash., 132. Under this rule we think the 
lower court properly held that eight months was not within a 
reasonable time, and that respondents did not comply with this 
requirement of the policy, which was a reasonable one for ap- 
pellant’s protection and benefit. 

The respondents’ evidence upon the question of the waiver of 
the notice was given by Mr. Kimball, one of respondents’ attor- 
neys, and is as follows: “J went to the office of P. A. Daggett 
& Company, general managers of the Maryland Casualty Com- 
pany, taking the complaint with me. In the meantime I had 
looked up the number of the policies which the Deer Trail Con- 
solidated Mining Company held, and I went down to report to 
them that we had been sued upon an accident policy, which was 
alleged to have happened in May previous, and we took the com- 
plaint and went over it and looked up the dates and descriptions, 
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and Mr. Daggett asked me if any proof of this accident had been 
sent in, and I told him not to my knowledge had there been any 
sentin. * * * As I say, 1 told Mr. Daggett to the best of my 
knowledge there had been no proof of this accident furnished 
this company, and there was no papers in my possession, or in 
Mr. Tolman’s possession as general manager, speaking of any 
accident of this kind; that it was absolutely unknown in our 
office, and that this was the first advice or knowledge of the ac- 
cident that had been brought to our knowledge; and Mr. Dag- 
gett made this statement: ‘Well, if you didn’t know about it, 
you could not very. well make a report of the accident, and we 
must get in a report as soon as possible.’ * * * We took the 
complaint, and went over it carefully as to the dates and every- 
thing else, so as to acquaint ourselves as best we could of the 
nature of the claim and the history of the injury as alleged by 
Mr. Johnson. * * * Mr. Daggett stated that Messrs. Dansoa 
& Huneke were attorneys for the company, and that they would 
defend the action, and told me I had better see them, and ac- 
quaint them with the facts. 1 left the complaint with P. A. Dag- 
gett & Company, and the next morning I went to the office of 
Danson & Huneke, and found the complaint in their possession. 

* * As Istated a moment ago, Mr. Daggett said, “You could 
not very well make prooi of the accident without knowing about 
it, and we must get in proof as soon as possible,’ and he asked 
me when I could furnish proof, and I said that we would have to 
correspond with the people at the mine, and then I told him 
that Mr. Leyson, the foreman and superintendent, would be down 
here on the 28th or 29th of January, and that I would write to 
him at once, and have him ascertain all the facts, so that we 
could make out proof of the accident at the time; and he says, 
‘Very well, that will be soon enough.’” The testimony of this 
same witness shows that subsequently, on the 28th day of Janu- 
ary, he notified Mr. Daggett that Mr. Leyson had come to 
Spokane, and that thereupon Mr. Daggett went to Mr. Kimball’s 
office with blanks, which were filled out upon information fur- 
nished by Mr. Leyson, and that Mr. Daggett took a copy away 
with him. This is all the evidence on the part of the respondents 
to show a waiver of the provision for immediate notice of an 
accident. Mr. Daggett, for the appellant, denied the statements 
attributed to him. Before the cause was submitted to the jury, 
the appellant moved the court for a directed verdict, upon the 
ground that the evidence of the respondents failed to show a 
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waiver. This motion should have been granted. Assuming that 
the evidence given by Mr. Kimball was true, it was clearly insuffi- 
cient to show a waiver on the part of the company. The state- 
ment of Mr. Daggett, “Very well, that will be soon enough,” 
when taken in connection with the rest of the conversation, can- 
not be reasonably interpreted to mean that the company thereby 
waived its right to have notice of the accident within a reasonable 
time after it had happened. What he said clearly meant that, if 
the prooi or statement of Mr. Leyson was furnished by the 28th 
or 29th, it would do as well then as at the date of the conversa- 
tion, which was on January 22d. Ejight months had already ex- 
pired since the accident, without any reasonable excuse for not 
complying with the terms of the policy. It was too late on Janu- 
ary 22d to give the notice. The respondents were then in de- 
fault. The conversation with Daggett, even if relied upon, 
caused no injury to the respondents which they had not already 
suffered. We think there is nothing in this evidence to show 
any intent to waive the time for giving the notice, or to waive any 
right of the company under the policy. li the respondents had 
actually made out their notice of the accident and handed it to 
Mr. Daggett, the agent of the company, on January 22, I9o1, the 
fact that he received the notice for the company would certainly 
not be held to be a waiver of the right of the company to defend 
against the policy upon the ground that notice had not been 
given within a reasonable time. ‘The most that can be claimed 
for the evidence above set out is that notice of the accident was 
given to the company on January 22d, the date of the conversa- 
tion. The lower court rightfully held that this did not comply 
with the requirements of the policy. He should have held also 
that the evidence failed to show a waiver of the time for notice 
of the accident. 

The judgment is therefore reversed, with instructions to dis- 
miss the action. 

Fullerton, C. J., and Hadley and Anders, JJ., concur. 
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SUPREME COURT OF SOUTH CAROLINA. 


PEARLSTINE 
v3. 


WESTCHESTER FIRE INS. CO.* 


Some points of practice decided. 

Where the policy requires proofs of loss to be made by the insured, they 
may be made by his agent. conducting his business under power of 
attorney, when cognizant of the facts, and the insured is absent from 
the country. 

The fact that the insured has fled to avoid arrest does not excuse his fail- 
ure to submit to an examination as to his loss, stipulated in the policy. 


Retention of unearned premiums with knowledge that policy is void is 
some proof of waiver of forfeiture. 


Appeal from Common Pleas Circuit Court of Bamberg County. 
Action by T. W. Pearlstine against the Westchester Fire Insur- 
ance Company. From a judgment for plaintiff, defendant ap- 
peals. 


Joun C. REED and JouN R. BELLINGER, for Appellant. 
IzLAR Bros. and H. F. RIck, for Respondent. 
Woops, J. 
In this action on a fire insurance policy covering a stock of 
goods, the defendant sets up the failure of the plaintiff to comply 
with three stipulations of the policy :— 


(1) This entire policy, unless otherwise provided by agree- 
ment indorsed hereon or added hereto, shall be void * * 
if the interest of the insured be other than unconditional and 
sole ownership. 

(2) The provision that the proof of loss shall be rendered 
within sixty days, “signed and sworn to by said insured, stating 
the knowledge and belief of the insured as to the time and 
origin of the fire; the interest of the insured and of all others 
in the property,” etc. (3) The insured, as often as required, 
shali exhibit to any person designated hy this company all that 
remains of any property herein described, and submit to ex- 
amination under oath by any person named by this company, 
and subscribe the same. 


At the close of plaintift’s testimony, defendant asked for a non- 
suit on the ground that the foregoing conditions to recovery had 
not been complied with. If we assume that the evidence estab- 
lished non- 1-compliance, a non-suit would have been improper, 





* Decision rendered, Nov ember 5, 1904. 
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because, as has been frequently held, the plaintiff might show 
waiver by the defendant: Sample vs. Ins. Co., 42 5. C., 14; Cope- 
land vs. Assur. Co., 43 S. C., 26; Carpenter vs. Accident Co., 46 
S.C., 546. The exceptions as to refusal or non-suit cannot, there- 
iore, be sustained. In such cases the motion for non-suit or to 
direct a verdict should be made at the close of all the testimony. 

The verdict for the plaintiff for the amount of the policy, the 
defendant made a motion for a new trial, which was refused. If 
it appeared from the record that the motion was made on the 
ground that there was no testimony on which the verdict could 
stand, this court would be in a position to consider whether there 
was any real question of fact niade by the evidence as to the vio- 
lation of the policy on the part of the plaintiff, and any evidence 
of waiver, but the record is silent as to the grounds upon which 
the new trial was asked. ‘The court can consider nothing outside 
of the record. We cannot infer from the exceptions or the 
general course of the trial that the motion for a new trial was 
made on the ground of a total lack of proof to support the claim. 
Without expressing any opinion whatever as to the evidence, 
therefore, the exceptions alleging error in refusing to grant a 
new trial must be overruled. 

The defendant’s first four exceptions to the charge relate to the 
stipulation in the policy as to exclusive ownership. It is true, the 
circuit judge did say in opening his charge that the defendant 
admitted the fire destroyed the property of the plaintiff; but the 
statement was a manifest inadvertence, to which it would have 
been well for defendant’s counsel to call the court’s attention. 
Subsequently the question of exclusive ownership was submitted 
as requested by defendant, and this should be held to remove any 
erroneous impression made on the jury by the first remarks as 
to ownership. 

The defendant’s first and second requests were as follows: 
“(1) That if the jury finds that the policy in question was issued 
to T. W. Pearlstine, and at that time the property insured be- 
longed to S. W. Pearlstine, and not to T .W. Pearlstine, and that 
fact was not known to the defendant or its agent, plaintiff cannot 
recover. (2) That if the jury find that at the time of the fire the 
property insured belonged to S. W. Pearlstine, and not to T. W. 
Pearlstine, and that fact was not known to defendant or its agent, 
plaintiff cannot recover.” The circuit judge charged these re- 
quests; adding, in substance, that knowledge of facts which 
should suggest inquiry and lead to the discovery of the real own- 
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ership would be equivalent to actual knowledge. The defendant, 
without challenging the correctness of the addition made to the 
requests as an abstract proposition, insists it was erroneous and 
prejudicial, because there was no testimony upon which to base 
it. Assuming, without deciding, that S. W. Pearlstine. and not 
the plaintiff, T. W. Pearlstine, was the owner; that the defendant 
had no knowledge of that fact, and that there was nothing to put 
him upon inquiry; and assuming, further, that it is reversible 
error to submit questions to the jury for which the testimony 
affords no basis—it does not iollow that this exception can be 
sustained. The defendant itself requested the questions of own- 
ership, and actual knowledge by the defendant of the true own- 
ership, to be submitted to the jury as issues for them to decide, 
and therefore cannot complain that the court, in the same con- 
nection, instructed the jury, in considering the issue of actual 
knowledge, to consider also the issue of knowledge of facts which 
would put defendant on inquiry as to the true ownership. The 
requests of defendant could not have been charged at all, except 
with the modification made by the court: Gandy vs. Ins. Co., 52 
S. C., 224. 

The defendant’s third request was: “(3) That if the jury find 
that S. W. Pearlstine was in charge of the property, managing 
and controlling it under a power of attorney from T. W. Pearl- 
stine, that fact was not sufficient to charge the agent of defendant 
with the knowledge or notice of anv interest in S. W. Pearlstine 
in said property.” It is obviously true that the single fact of the 
management of property under a power of attorney by the agent 
named in the paper does not charge those who deal with the re- 
puted agent, acting in the name of the principal, with knowledge 
or notice that the agent, and not the principal, is the real owner ; 
but it is not proper for the circuit judge to select isolated facts 
and state their effect. Whether the evidence would have justified 
a charge that T. W. Pearlstine was not the sole and unconditional 
owner of the property, and that there was nothing to show 
knowledge or information sufficient to put the defendant on in- 
quiry, and that, under the terms oi the policy, defendant was not 
liable unless there was a waiver of the stipulation as to owner- 
ship, we repeat, to avoid misunderstanding, is quite a different 
question, and one not before the court. Hence we decide noth- 
ing on the question of ownership and insurable interest. 

The fourth request was manifestly covered by the charge made 
under the first and second requests. 
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The prooi of loss was made out and sworn to by S. W. Pearl- 
stine, the agent, who conducted the mercantile business under a 
power of attorney from T. W. Pearlstine, and not by T. W. Pearl- 
stine himseli, in whose name the policy was issued. The defend- 
ant next insists that the circuit judge erred in charging: “The 
authorities seem to hold that an agent for the insured can make 
the proofs of loss when the insured is absent at the time the fire 
occurred, and the agent is in a position to furnish the information 
necessary to complete the proofs of loss, or when the insured is 
in a position where, for any reason, it would be impossible for 
him to make the proofs, and the agent possesses the necessary 
information.” It is the province of courts to enforce contracts, 
not to make or modify them. When there is neither fraud, acci- 
dent nor inistake, the exercise of dispensing power is not a judi- 
cial function: The Harriman vs. Emerick, 9 Wall., 161. This is 
as true of insurance contracts as any others, yet stipulations in 
them, as in other contracts, must be interpreted reasonably, hav- 
ing regard for the purpose they were intended to serve. A proof 
of loss is an entirely ex parte statement of the facts concerning 
the property, the loss, and the insurance, intended only to afford 
information as a basis for settlement if satisfactory, and if not, a 
basis for investigation. ‘This statement, made in behalf of the 
insured by an agent fully conversant with all the facts and having 
charge of the property, serves these purposes as well as if made 
by the insured himself. Accordingly, it has been generally held, 
when the principal is absent, and the facts are within the knowl- 
edge of the agent, a prooi so made is sufficient: Firemens Fund 
Ins. Co. vs. Sime (Ga.); 13 A. & E. Ency. Law, 332; 2 May on 
Insurance, § 465, and note 6; Lumberman’s Mutual Ins. Co. vs. 
Bell (Ill.), 45 N. E., 130; German Fire Ins. Co. vs. Grunert (III); 
Sims vs. State Ins. Co., 4 Am. Rep., 311. The fifth and sixth ex- 
ceptions are therefore overruled. 

The agreement of the insured that he will “submit to examina- 
tions under oath by any person named by this company, and sub- 
scribe the same,” stands upon an entirely different footing. The 
‘ manifest purpose of inserting this stipulation is to afford a 
method of detecting imposition and fraud. In demanding exami- 
nation, the insurer indicates dissatisfaction with the formal ex 
parte statement or proof. in such case the insured has agreed his 
conscience may be searched by questions put to him face to face, 
where there is no opportunity for studied concealment. He, and 
not his agent, has an interest in the claim for the insurance, and 
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therefore a motive for fraud. To hold that the person to whom 
an insurance policy is issued could substitute an agent for himsell 
to undergo such an examination would be to disregard not only 
the letter, but the spirit, of the actual contract, and make another 
for the parties. We know of no authority which holds that an 
agent may be substituted for such an examination. 

It need hardly be said that, if circumstances arise without fault 
of the insured which make it practically impossible for him to ap- 
pear for examination, from necessity he will be excused. In this 
case, however, the excuse offered in evidence on the part of the 
plaintiff for his failure to submit to the examination was that a 
few weeks before the fire he had killed a man, and was at the 
time of the demand and of the trial a fugitive from justice. The 
circuit judge refused to charge “that the fact that plaintiff is a 
fugitive from justice, if such be the fact, would not excuse him 
from appearing and submitting to an examination, if demanded 
by defendant.” This was a manifest error. Mere unexplained 
absence would not be sufficient to excuse compliance with the 
’ contract. Certainly intentional and willful absence will not ex- 
cuse: Firemens Fund Ins. Co. vs. Sims (Ga.), 42 S. E.,. 269; 
Gross vs. Ins. Co. (C. C.), 22 Fed., 74; Keener on Quasi Con- 
tracts, 215; 9 Cyc., 539, 649. The plaintiff in this case fled to 
escape the demand of the state’s law that he stand his trial for 
homicide. It would be startling, indeed, for the law to excuse 
and sanction his flight and continued absence in defiance of its 
demand by holding he could have the benefit of a contract with- 
out performance of its obligations, because to perform his obli- 
gations wouid entail a submission to iaw, by undergoing a trial 
for the crime against him. By accepting such an excuse, the 
courts would not only sanction, but reward, flight from legal pro- 
cess. 

The defendant next submits there was error in refusing to 
charge that a failure to return the premium after the fire does 
not amount to waiver of any of the conditions of the policy. Good 
faith would seem to require the insurer to cancel the policy and 
return the unearned premium if, before the fire, while the policy 
was current, it had notice that the insured had so violated the 
policy that under its terms he would recover nothing in case of 
loss. In such case the insurer would allow the insured to hold 
the policy and rely upon its provisions, while at the same time it 
retained the consideration for the unexpired term, knowing the 
promise to be valueless. For this reason, the return before the 
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fire of the unearned premium for the unexpired term, with notice 
that the policy had become void under its terms, may be held evi- 
dence of waiver. It is held in Schroeder vs. Ins. Co. (51 S. C., 
180), that if an insurance company actually received the premium 
after the fire, knowing that other insurance had been taken in 
violation of the policy, this would be evidence of its election to 
waive the violation. Where, however, the premium is paid, and 
in consideration of it the company contemporaneously issues its 
policy, which is a contract to insure on certain conditions therein 
mentioned, and the insured violates those conditions in a material 
particular without the knowledge of the insurer, in case of loss 
the insurer is not-bound to return the consideration of the policy 
before standing upon its terms. ‘The consideration has been paid, 
not for an absolute promise, but jor a promise of the insurer to 
hold itself liable for loss on certain conditions. The company 
does not fail in its promise by insisting on its conditions. Not 
having broken its contract, it has a right to retain the considera- 
tion. The insured has received all he contracted and paid for— 
conditional insurance—and he has no right to demand a return 
of the price paid from the insurer, on pain of liability for uncon- 
ditional insurance. After the loss occurs as to the property de- 
stroyed, the policy is no longer current, but has become matured 
by reason ot the fire, and no question of good faith is involved in 
retaining the premium, because the rights of the parties are then 
fixed. Upon these considerations rest Norris vs. Ins. Co., 55 
S. C., 450, and Young vs. Ins. Co., 68 S. C., 387. 

The circuit judge did not submit to the jury the construction of 
the letters introduced in evidence, as the defendant charges, un- 
less a general submission to them of the question of waiver could 
be so regarded. There was no request for a specific charge as to 
the true construction of these letters, or any particular expres- 
sions used in them. Indeed, our attention has not been called to 
any letter or portion of a letter that seemed sufficiently doubtful 
in meaning to require judicial construction, and that would have 
been made plainer by any words the presiding judge could have 
used. 

For the errors in the charge above mentioned the judgment of 
the Circuit Court is reversed and a new trial ordered. 





Roberts vs. Aétna Life Ins. Co. 


SUPREME COURT OF ILLINOIS. 


ROBERTS 
v8. 
ETNA LIFE INS. CO.* 


An accident policy provided for certain payments in case of injuries, and 
for a specified sum in case of death in ninety days from time of acci- 
dent. It provided that upon the payment of a specified note on or 
before a certain date, which was the date of the policy, it insured the 
applicant for two months, and upon the payment within two months 
thereafter of another specified note, the insurance should be in force 
for four calendar menths from its date. Similarly the payment of two 
additional notes extended it to periods of seven months and one year. 
The application was for insurance for four consecutive periods of two, 
two, three and five months, respectively, ‘each period being covered 
by a distinct premium note. The notes provided that the policy 
should be void if they were not paid when due. The policy provided, 
also, that the possession of notes by the insurer should be conclusive 
evidence that they were unpaid. 


Held, That the initial insurance was not for a year, subject to defeat, but 
for two months only, and that payment of the second note, as stipu- 
lated, was essential to its renewal. 


Held, That a provision in the policy applying any death benefit first to 
settlement of the notes did not continue a policy in such case where 
it had already been forfeited for non-payment of a note. 


An error in a letter to the claimant, stating that there could be no claim 
because the policy had been forfeited by non-payment of a note due 
on the 14th, whereas that date was a holiday, and it was not payable 
until the day following, was unimportant. 

Held,. That there could be no recovery for a death ninety days after the 
accident unless the insured could have recovered on account of the 
accident if death had not resulted. 


Frror to Appellate Court, First District. Action by Jane 
Roberts against the AXtna Life Insurance Company. From a 
judgment in favor of defendant, affirmed by the Appellate Court 
(rot Ill. App., 313), plaintiff appeals. 


Jute F. Brower and SAmuEt B. KING, for Plaintiff in Error. 
DANIEL F. FLANNERY, for Defendant in Error. 
Scort, J. 

Plaintiff in error brought her suit against defendant in error in 
the Superior Court of Cook County upon a policy of insurance 
issued upon the application of David Roberts, who in his lifetime 
was her husband. At the close of the evidence on the part oi 
the plaintiff the court directed the jury to return a verdict for 
the defendant, and, such verdict being rendered, judgment was 
” ¥ Decision rendered, October 24, 1904. 
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entered thereon, which has been affirmed by the Appellate Court 
for the First District, and the record is brought here for review 
by writ of error. 

The application for this policy was made on March 14, 1899, by 
David Roberts. ‘The policy was one providing for payments to 
the insured in the event of his sustaining an injury from accident, 
and, in the event of his death occurring as the result of an acci- 
dent and within ninety days after the accident, providing for the 
payment of $5,000 to plaintiff in error. The poiicy provided, 
however, that, if the injury was the result of an accident occurring 
while the insured was riding as a passenger upon any public pas- 
senger conveyance using steam, cable or electricity as a motive 
power, the amount to be paid should be double the amount spec- 
ified in the clause under which claim should be made, subject to 
all the conditions of the policy. 

The application contained the foliowing provision :— 

(9) Said policy to be written for four consecutive periods of 
two, two, three and five calendar months, respectively, from 
noon of the 14th day of March, 1899, each period being cov- 
ered by a distinct premium, and I hereby agree, for myself, my 
estate and the beneficiary named herein, that no claim will be 
made on account of injuries received during any period for 
which its respective premium has not been paid in full in cash, 
except as provided by said policy in case of accident happening 
before first note becomes due. 


The policy issued on the same day the application was 
made, and provides that in consideration of the warranties made 
in the application for the policy, and of the payment in cash, on 
or before the expiration of one calendar month from March 14, 
1899, of a certain note for $6.25, the insurer—- 


Does hereby insure, as hereinafter provided, David Roberts, of 
the town of Chicago, county of Cook, state of Illinois, under 
classification preferred, being a salesman by occupation, for 
the period of two calendar months, beginning at 12 o’clock 
noon, standard time, of the day this policy is dated; viz.: the 
14th day of March, i899; and in consideration of the further 
cash payment on or before the expiration of two calendar 
months from date hereof, of a certain note for six 25/100 dol- 
lars, the insurance hereunder shall be in force for four calendar 
months from date of this policy; and in consideration of the 
further cash payment, on or before the expiration of three 
calendar months from date hereof, of a certain note for six 
25/too dollars, the insurance hereunder shall be in force for 
seven calendar months from date of this policy; and in con- 
sideration of the further cash payment, on or before the expi- 
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ration of four calendar months from date hereof, of a certain 
note for six 25/100 dollars, the insurance hereunder shall be 
in force for twelve calendar months from date hereof. 

In event of valid claim arising under this policy prior to any 
or all of the notes above reierred to becoming due (the insur- 
ance being at the time of the accident in full force and effect by 
reason of cash payments already made, except in case of acci- 
dent happening before the first note becomes due), the amount 
due the insured shall be applied to the payment of said notes, 
so far as it will apply to the payment of one or more of them 
in full, and the balance, if any, shall be paid to the insured. 


The policy also provides that possession by the company or 
its agent of any or all of the notes given in connection with the 
issuance of the policy should be conclusive evidence that the 
same had not been paid, 


And that the insurance under this policy will cease to be in 
force at the expiration oi the term provided for herein, and 
also as provided by the said note or notes. 


On the same day, and as a part of the same transaction, Rob- 
erts gave to the insurance company his four promissory notes, 
each for $6.25. The first, due one month after date, contained 
this provision: “It is understood and agreed that in case this 
note shall not be paid in full at maturity, said policy shall become 
null and void. In event of claim arising before this note falls due, 
I hereby agree for myself, my estate and the beneficiary named 
in said policy, that any or all notes given for said policy shall first 
be deducted in the settlement of said claim.” The second note 
was payable two months after date, the third was payable three 
months after date, and the fourth was payable four months after 
date. The second note contained this provision: “It is under- 
stood and agreed that in case this note shall not be paid in full at 
maturity, said policy shall become null and void at the expiration 
of two calendar months from its date, and any partial payment 
made hereon shall not operate to extend the insurance under 
said policy beyond said term of two calendar months.” The third 
note contained the same provision, except that it provided for 
the policy becoming null and void at the end of four months from 
its date in the event of non-payment of this note, instead of at the 
end of two months; and the fourth contained the same provision, 
except the date at which the policy should become null and void 
was fixed at the end of seven months from its date in the event 
of the non-payment of the note instead of at the end of two 
months, as in the case oi the second note. 
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The first premium note fell due on April 14, 1899. It was not 
paid when due, but payment was thereafter made and accepted on 
April 17, 1899. The second note fell due on May 14, 1899, and 
the third note fell due on June 14, 1899. Neither of the two lat- 
ter was paid. 

On July to, 1899, David Roberts, while riding as a passenger in 
a street car which was operated in the city of Chicago by elec- 
tricity, sustained injuries from an accident, and as a result there- 
of died on the 26th day of that month. On July 13 or 14, 1899, an 
attorney-at-law, who was the sister of Roberts, called at the 
office of the insurance company and tendered to the company the 
full amount of the three unpaid notes in satisfaction thereof. 
The company refused the tender, but did not offer to surrender 
or cancel the notes, and still held possession of the notes uncan- 
celed at the time of the trial. On August 19, 1899, defendant in 
error, by its secretary, wrote to Jule F. Brower, attorney for 
plaintiff in error, acknowledging the receipt of the proofs of the 
death of David Roberts, and stating: “However, inasmuch as 
the insurance under the policy mentioned (601,604) expired the 
14th of May, by reason of the non-payment of the second note 
given in connection with the issue of said policy, there can be no 
claim made under it.” The date last mentioned, May 14, 1899, fell 
on Sunday. Mr. Brower, the attorney for pleading in error, tes- 
tified on her behalf, in the trial of this cause, in substance that, on 
a date subsequent to the beginning of this suit, one Eyler, an 
adjuster for defendant in error, called at his office, and in a con- 
versation with the witness stated, ““We sent around to Mr. Rob- 
erts a number of times for the money that was due, and told him 
that these payments were due and must be paid.” 


The above is the substance of the facts proven by the plaintiff 
in the Superior Court, and both that court and the Appellate 
Court deemed them insufficient to warrant a recovery by the 
plaintiff, on account of the fact that the proof showed that the 
second note had not been paid. It will be observed that the pay- 
iment of the first note, which fell due April 14th, by the terms of 
the policy was to carry the insurance to May 14th at 12 m.; the 
payment of the second note, which fell due May 14th, would 
carry the insurance to July 14th at 12 m.; and the payment of the 
third note, which fell due June 14th, would carry the insurance to 
October 14th at I2 m. 


The position of plaintiff in error is that the policy, instead of 
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being a policy providing for four separate periods aggregating 
twelve months, is in fact a policy for one period of twelve months, 
and that its terms merely provide for the forfeiture of the rights 
of the insured and the beneficiary in the event of a non-payment 
of the notes; that the retention of the notes past due and uncan- 
celed by the insurer, the acceptance of the amount of the first 
note at a date later than its maturity, and the attempt to collect 
some of the notes after maturity, establish a waiver, or tend to 
establish a waiver, of the forfeiture. We are disposed to the view 
that the construction contended for by plaintiff in error does vio- 
lence to the language of the application, the notes, and the policy, 
each of which is competent as evidence against the beneficiary. 
The application states that the policy applied for is to be for four 
consecutive periods of two, two, three and five calendar months, 
respectively, from noon of the 14th day of March, 1899, each 
period being covered by a distinct premium. The policy provides 
’ that it does insure David Roberts “for the period of two calendar 
months, beginning at 12 o’clock noon” of the day on which the 
policy is dated, “and in consideration of the further cash payment 
on or before the expiration of two calendar months from date 
hereof, of a certain note for six 25/100 dollars, the insurance 
hereunder shall be in force for four calendar months from date of 
this policy ;’ and the second note provides that the policy “shall 
become null and void at the expiration of two calendar months 
from its date” if default be made in the payment of that note. It 
is apparent that the contract as written is one of insurance for 
two months only, and that, unless the second note was paid at or 
before maturity, there would be no insurance during the second 
period of two months. The payment of the second note was a 
condition precedent to the existence of any insurance for the 
second period of two months, within which the accident occurred. 

It is urged that this view is incorrect, because each of the four 
payments was to be for the same amount. Each of the first two 
was to pay for a period of two months, the third for a period ot 
three months, and the fourth for a period of five months. The 
amount that should be paid for any particular period was, so far 
as the rights of the parties to this suit are concerned, exclusively 
« matter of contract between the insured and the insurer. 

It is then suggested that the policy provides, in the event of 
injury from accident, that “the amount due the insured shall be 
applied to the payment of said notes,” and it is urged that if the 


insurance was for separate periods, and the death of the insured 
VoL. XXXIV.—4. 
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resulted from an accident occurring in one of the earlier periods, 
the contract would not provide for the payment of a note given 
for the premium for a period beginning at a date later than 
the day of the accident. We think the correct view of this 
provision is that the greatest amount for which the com- 
pany was to be liable was the highest amount specified by the 
terms of the policy, less the sum of $25, the aggregate amount of 
the notes; that is, if death occurred as the result of an accident, 
of the class which did occasion Roberts’ death, while the policy 
was in force, the insurer would pay $9,975 in excess of the 
amount which it had received. At any rate, all the documents 
executed in reference to this contract of insurance show that it is 
to be for four separate periods; and as Roberts, who was of full 
age and competent to contract, saw fit to enter into such a con- 
tract, we cannot relieve his beneficiary from the operation thereof. 

In support of their theory that this policy is a policy for one 
entire perigd of twelve months, counsel for plaintiff in error refer ° 
us to Mutual Benefit Life Ins. Co. vs. Robertson, 52 Ill., 123, and 
Northwestern Mut. Life Ins. Co. vs. Amerman, 119 IIl., 329. 
In the first of these cases a life policy had been issued. The in- 
sured failed to pay the premium which fell due on March 19, 1869. 
Thereafter, in November of that year, upon the payment of that 
premium, a renewal receipt was issued to him which was dated 
March 19, 1869, and recited that the policy was thereby continued 
in force for one year from date of the receipt; and it was held 
that the receipt did not make a new contract, but merely evi- 
denced a continuance of the old, and that certain acts of the com- 
pany had waived the right of forfeiture resulting from the failure 
to pay the premium when due. In the second case it was held 
that the office of a like receipt was to acknowledge the payment 
of the premium, as required by the terms of the policy, and avoid 
the effect of the condition forfeiting the insurance for the non- 
payment of the premium. Neither of these cases in any wise 
sustains plaintiff in error. On the other hand, in McMahon vs. 
Travelers Ins. Co. (77 Iowa, 229), a policy was involved which, 
like this, covered successive periods of two, two, three and five 
months, the premium being $5 for each period, and the policy 
providing, “All claims for injuries effected during any period for 
which its respective premium has not been actually paid shall be 
forfeited to the company.” ‘There the insured had given the in- 
surer an order on his employer for money to pay the premium 
covering the second period. ‘This order was payable out of the 
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money earned in a certain month, and in that month the insured 
earned nothing, and it was held that there could be no recovery 
for death resulting from an accident in the second period for 
which the premium had not been paid, unless the defendant had 
iailed to discharge some duty incumbent upon it or had waived 
its defense, and that the defendant did not waive its defense by its 
failure to cancel the policy or by its failure to return the order ; 
that neither of these things was required of the defendant in 
order to preserve its right to insist that it was not liable in the 
action, as the policy provided that it might be enforced during 
some of the insurance periods and not during others; and that, 
had the third payment been made, the policy would have been in 
force during the third period, without regard to its condition dur- 
ing the second; from which it appears that the court regarded 
the policy as providing for four separate and distinct periods of 
insurance, and not for one continuous period of twelve months. 
In the case at bar, as the payment of the second note was a 
condition precedent to the existence of any insurance for the sec- 
ond period, and inasmuch as that note was not paid, it is manifest 
that the only thing that would continue the policy in force would 
be an extension of time of payment of the note, or some other 
act on the part of the company that would demonstrate with 
equal clearness the purpose oi the company to postpone the time 
of payment or waive payment entirely. There is no evidence of 
any such act. The failure to return the note is entirely without 
significance, as the policy provided that the possession of the 
notes by the company should be conclusive evidence that they 
were unpaid, and that the insurance had ceased to be in force at 
the expiration of the term for which the premium had been paid. 
To argue that possession of the notes was evidence of a waiver 
of its rights by the insurance company is to give to such posses- 
sion exactly the opposite effect to that which the insured con- 
tracted such possession should have. This we cannot do without 
disregarding the contract voluntarily entered into by insured and 
insurer. It is true, the notes might have been canceled and re- 
tained, but that would have put it in the power of the insured to 
claim that the company had entirely dispensed with payment as a 
condition precedent. The case in this respect stands on a foot- 
ing different from one in which failure to pay the premium merely 
gives the insurer the option to forfeit the policy and terminate 
the insurance. Here the insurance would not come into exist- 
ence unless the payment was made, and to bring it into existence 
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required some act on the part of the insured equivalent to the 
satisfaction of the note or an extension of the time of payment. 

It is then urged that the second note, by its terms, fell due on 
May 14, 1899, which was Sunday, and that it therefore did not 
actually become due and payable until the succeeding day, and 
consequently there could be no default until the 15th of May: 
wherefore, in any view, the first period of insurance did not ex- 
pire until the 15th day of May. In the letter written by the sec- 
retary of the company to Mr. Brower, it was stated that the in- 
surance had expired on the 14th day of May by reason of the non- 
payment of the second note, and it is urged that the defendant 
cannot rely upon any other default than the one assigned in its 
letter, in which it gave this reason for declining to pay, and that, 
as the insurance had not expired on the 14th, the defense stated 
by the letter does not exist, and no other can now be interposed. 
This contention is without merit, for the reason that it is entirely 
apparent from a perusal of the entire letter that the defense to 
which the company was calling the attention of counsel for plain- 
tiff in error was the one here insisted upon; viz., the non-pay- 
ment of the second note at maturity. 

It is urged, however, that the policy contains an unconditional 
promise to pay the wife if death results, and that, even though it 
be true that an action on the policy, if the insured lived, might be 
defeated by his failure to comply with the conditions of the con- 
tract, still that these conditions in no wise affected the right of 
plaintiff in error to recover where the death of the insured ensued 
from the accident. An inspection of the policy, considering all 
its terms together, shows that money is payable to the wiie only 
if death results within ninety days from an injury consequent 
upon an accident occurring “during the term the insurance under 
this policy is in force.” Her right to recover, therefore, in the 
event of his death resulting from an accident, does not exist 
where he would be without right to recover on account of the 
accident had his death not resulted therefrom. 

The judgment of the Appellate Court will be affirmed. 

Judgment affirmed. 





1905. ] Ferguson vs. Union Mut. Life Ins. Co. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


FERGUSON 
v8. 


UNION MUT. LIFE INS. CO.* 


The policy provided that it should be forfeited in case the annual premium 
was not paid when due, with interest thereon, or if any note, check 
or draft shall be given in payment of such premium then due, or to 
become due, and shall not be paid according to its provisions, the 
policy should be void. The policy purported to be non-forfeitable, and 
was based upon the application, and for the benefit, of the wife. It 
recited that after the payment of two or more annual premiums it 
should be paid up for as many tenths, and subject to no assessments. 
It was further provided that the company might set off and demand 
in connection with the insurance against any claim for which it might 
be liable. 


Held, That the provisions imply that annual premiums might be paid in 
whole or in part by promissory note. Where the premiums were 
each year paid partly in cash and partly by note, which included the 
amount of the preceding note that was surrendered, and there was a 
finding that the premiums had been paid, it could not be contended 
that the last note was simply the renewal of those preceding. 


Where the beneficiary agreed in the policy to pay the premiums, she was 
bound by a forfeiture provision in case of non-payment, 


The Massachusetts statute regarding surrender values does not apply to 
foreign corporations. 


Held, That under the non-forfeiture provisions of the policy, the failure 
to pay premiums subsequent to the second did not affect the right of 
insured to claim paid-up insurance according to its terms. 

Where the premium note provided that its acceptance should not affect 
the policy provisions regarding non-payment of premium or interest, 
failure to comply with the provisions of the note as to its payment did 
not affect the stipulation for paid-up insurance, but simply affected its 
continuation as insurance in force. 


Exceptions from Superior Court, Hampden County. Action 
by Lydia J. Ferguson against the Union Mutual Life Insurance 
Company. There was a finding for plaintiff, and defendant ex- 
cepted. 


ELVA H. Youne, for Plaintiff. 
E. H. Laturop, for Defendant. 
BRALEY, J. 
The policy of insurance upon which suit is brought contains 
provisions not generally found combined in such contracts, in 
the form presented. In the first paragraph it purports, in full- 
faced capital letters, to be a ‘“non-forfeiture whole-life” policy, 


* Decision rendered, November 22, 1904, 
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issued upon application of the wife of the insured for her separate 
use and benefit, and after reciting the amount of the annual pre- 
mium and receipt of its first payment, and the amount of insur- 
ance secured, expressly provides 

That after two or more of said annual premiums have been 
fully paid, this policy becomes a “paid-up, non-forfeiture 
policy,” for an amount equal to the sum of one-tenth of that 
hereby insured, for each and every premium which shall have 
been so paid, requiring no further payments of premiums, sub- 
ject to no assessments, and entitled to its apportionment of the 
surplus accumulation in the ratio of its contribution thereto. 

This is immediately followed by the company’s promise to pay 

The said sum insured 
Upon notice and proot of death during 

The continuance and before the termination of the policy, 
And also 

The just claim of the assured * * * under this policy. 

It also contained these subsequent provisions :—- 

Provided especially, and this policy is made, and it is ac- 
cepted by the assured and the said insured upon the express 
condition that if the amount of any annual premium herein 
provided for is not fully paid, with the interest due thereon, on 
the day and in the manner so provided for, then this policy 
shall be null and void, and wholly forfeited. * * * Itisa 
further condition of this policy, accepted by the assured and 
the said insured, that if at any time any note, check or draft 
shall be given in payment, or part payment of any annual pre- 
mium then due, or to become due, for or on account of this 
policy, and such note, check or draft shall not be paid accord- 
ing to the provisions thereof, then said policy shall become 
immediately void, and the company be released from all obli- 
gation under it. 

These clauses should not be construed as repugnant, unless 
irreconcilable with any reasonable interpretation which incorpo- 
rates them as forming a harmonious plan for insuring the life of 
the plaintiff's husband; and a construction is to be adopted 
which, if possible, will give force and effect to each of them: 
Campbell vs. New England Mut. Life Ins. Co., 98 Mass., 381, 
394; Morrill & Whiton Construction Co. vs. Boston, 186 Mass., 
217; Thissell vs. Schillinger, 186 Mass., 180, 184. 

The clause of non-forfeiture was devised to work automati- 
cally, and, in order to become entitled to paid-up insurance, no 
affirmative action on the part of the assured or the insured be- 
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came necessary, ior as soon as two premiums, at least, had been 
paid, ii the policy lapsed by reason of a failure to pay any annual 
premium thereafter due, she had a “paid-up, non-forfeiture 
policy,” for two-tenths of the whole amount; and, so long as the 
annual premium continued to be paid, each year added one-tenth 
more to the amount of insurance already secured. 

As the only condition required to give life to this part of the 
contract was the payment of premiums, “e proceed to inquire 
whether there was any evidence to suppurt the finding made in 
favor of the plaintiff that six annual premiums had been paid in 
the lifetime of the insured. It is implied not only from the last 
two provisions already quoted, but from the further stipulation 


in the policy that 


Said company shall have the right to set off any demand it 
shall have against either said assured or insured, their assigns 
or representatives, arising incidentally to, or in connection 
with, this insurance, against any claim for which the company 


shall be liable thereon, 


That the annual premium might be paid in whole or in part by the 
promissory note of either the assured or insured. Beginning 
with the first payment, the annual premium was adjusted partly 
by a payment of money, and partly by the acceptance of the non- 
negotiable promissory note of the insured, and after the first 
premium a statement of subsequent premiums was sent to him 
yearly by the secretary of the defendant. Each statement, after 
stating the amount of the annual premium, designated in detail 
the part to be paid in money, the amount of interest due on the 
‘regular premium note” given the year before in part payment of 
the premium then due, and the amount of the “former note here- 
with returned ;” and the balance showed the “total amount of 
the new note,” and then directed that payment in this manner 
’ could be made to its “authorized agent,” and when so made the 
policy would be continued “in force for one year.” The agent, 
each year, on receiving the note and payment of the money, de- 
livered the premium receipt, with the statement, “I have received 
the above payment in cash and notes ;” and this course of dealing 
between the parties was uniform, and continued through several 
years. The last settlement was made February 17, 1875, when 
the insured paid the whole premium by two notes; one called a 
“cash note,” and representing the percentage of the premium 
which should have been paid in money, and the other the “pre- 
mium note,” representing the part payable by such a note. This 





56 Insurance Law Journal. | Jan., 


last note also included the amount of all notes previously given, 
for the insured, while paying the interest annyally due thereon, 
had not paid any part of the principal of the six preceding notes. 
When the cash note became due, and remained unpaid, the sec- 
retary of the company wrote three indorsements on it, each, ex- 
tending the time of payment, and providing that, if then paid, 
The payment of the within note * * * will hold the com- 
pany liable under this policy, 
And thus by implication recognized the premium note as being 
part payment of premiums within the terms of the policy. 


It is to be observed that, after the first note had been given, 
each new note not only included the amount of the former note 
which was returned and surrendered, but was increased by the 
note part of the yearly premium then due; and a possible argu- 
ment that the last premium note given was only the last renewal 
of the first and succeeding notes, and hence the premiums had 
not been paid, is disposed of by the finding: Eames vs. Cushman, 
135, Mass., 573. 

Under the terms of the policy, which provided no exclusive 
mode of payment, and thus left the parties free to adopt any 
method they pleased, and from the uniform course of dealing 
between them, the form and nature of the several transactions at 
the settlement of each annual payment, and the action taken by 
those lawfully representing the company, abundant evidence was 
furnished to support the conclusion of fact that six annual pre- 
miums had been paid on the policy: White vs. Connecticut Fire 
Ins. Co., 120 Mass., 330, 332; Pierce vs. Charter Oak Ins. Co., 
138 Mass., 151, 160; Agawam National Bank vs. Downing, 169 
Mass., 297; Kendall vs. Equitable Life Assur.’ Soc., 171 
Mass., 568, 573; Mowry vs. Home Life Ins. Co., 9 R. I., 346, 355; 
Union Cent. Life Ins. Co. vs. Taggart, 55 Minn., 95, 96. 

The defendant, however, further contends that, as the policy 
calls for a forfeiture if any note given in whole or part payment 
of premiums is not paid at maturity, “the contract lies both in 
the policy and in the notes given for premiums,” and, as neither 
the last premium note nor the “cash note” were paid, there can 
be no recovery: Pitt vs. Berkshire Life Ins. Co., 100 Mass., 500. 
By the express language of the policy, the beneficiary agreed 
to pay the premiums; and she, as well as the insured, was bound 
by the clause relating to their payment, so that, if a failure to pay 
these notes forfeited all rights under it, she cannot recover at 
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common law. See Pingrey vs. National Life Ins. Co., 144 Mass., 
374, 382; Boyden vs. Massachusetts Life Ins. Co., 153 Mass., 
344, 546. And as the defendant is a foreign corporation, the 
policy had no cash surrender value which she can recover under 
our statutes: Haskell vs. Equitable Life Assur. Soc., 181 
Mass., 341, 342. Under this argument the plaintiff has no better 
standing than if she sought to recover upon a paid-up policy 
which contained the express condition that if a promissory note 
given in settlement of a premium due under the original policy, 
and outstanding when the paid-up policy was issued, remained 
unpaid, the policy would be forfeited: Pitt vs. Berkshire Life 
Ins. Co., ubi supra; Holman vs. Continental Life Ins. Co., 54 
Conn., 195, 212. Nor wouid it affect its force, if applicable, that 
all the premiums except the last had been paid in money, as a 
failure to pay the notes was in effect a failure to pay the last 
premium, and she would have forfeited not only all claim to fu- 
ture insurance, but also to the paid-up portion. If this policy 
had contained the provision that, after a certain number of pre- 
miums had been paid, upon a failure to pay future premiums the 
company would issue a paid-up policy for a certain sum, less any 
indebtedness due the company, such an argument ought not to 
prevail, for the right under such a contract to a paid-up policy 
would depend not upon a failure to pay an annual premium, but 
would rest on the number of such premiums already paid. By 
the contract in suit this result is obtained on the payment of the 
necessary number of premiums, but no further action, such as 
issuing a new policy for the amount of paid-up insurance, or 
indorsing the amount on the old policy on demand, was required. 
lf the clause for non-forfeitable, paid-up insurance is to have any 
place in the plan of life insurance presented by this contract, it 
must be held to mean what it says, and to accomplish in this way 
a result similar to that reached under a form of contract to which 
we have already referred ; and, if so, then a failure to pay a subse- 
quent premium would not destroy the effect of the payment of 
two or more previous premiums, as being payments within the 
meaning of this part of the policy. If the second annual premium 
had not been paid, all benefits under the policy, of whatever kind, 
would have been iorieited. After that was paid, the right to 
paid-up insurance became vested, and the continuation of the 
general insurance would depend on the payment of the annuai 
premium, while the clause declaring the failure to pay any note 
given in payment or part payment of it, if treated as equivalent 
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to a failure to pay the premium itself, is limited in its scope, after 
the second annual premium had been paid, to the contract as a 
general policy of tife insurance: Cowles vs. Continental Life 
Ins. Co., 63 N. H., 300, 301; Bruce vs. Life Ins. Co., 58 Vt., 253: 
Symonds vs. Northwestern Mut. Life Ins. Co., 23 Minn., 491. 

li resort is now had to the last premium note, and which had 
not matured when the policy lapsed, the condition there con- 
tained is that the acceptance of the note “shall in no way affect 
the condition in said policy that the non-payment of any portion 
of said annual premium, or the non-payment of the annual inter- 
est hereon when due, shall in either case cause an immediate 
forfeiture of said policy.” The portion of the premium to which 
reference is made was covered by the cash note, and, as the pre- 
mium note had been accepted, the benefit secured by a payment 
of the cash note would have been a renewal of the general insur- 
ance for another year, and the addition of one-tenth of the face 
of the policy to the aniount of paid-up insurance already accrued. 
But there is nothing in the conditions of the policy or of either 
note that directly refer to a forfeiture of the paid-up insurance if 
they are not paid, and it should not be read into them by im- 
plication, for a forfeiture is for the benefit of the insurer, and, 
where it is found to exist, is not construed as broader than the 
terms which create it; and, if such stipulations are susceptible of 
more than one meaning, that which is most favorable to the in- 
sured should be adopted: McAllister vs. New England Mut. 
Life Ins. Co., 101 Mass., 558, 561; Bartlett vs. Union Mut. 
Fire Ins. Co., 46 Me., 500; Hoffman vs. tna Ins. Co., 32 N. Y., 
406, 414; Reynolds vs. Commerce Fire Ins. Co., 47 N. Y., 600, 
604; Allen vs. St. Louis Fire Ins. Co., 85 N. Y., 473; The West- 
ern Ins. Co. vs. Cropper, 32 Pa., 351, 356; Fowkes vs. Man- 
chester & London Assur. & Loan Ass’n, 3 Best & S., 917, 923. 

A failure to comply with these executory stipulations should 
be held, therefore, to relate to their effect as conditions precedent 
to continuing the general policy in force, and not as designed to 
destroy the contract of paid-up insurance. 

3y this construction the different clauses of the policy are 
found not to be in conflict, but to present, combined in one con- 
tract, a form of life insurance that, after she had complied with 
certain clearly specified requirements, siiently secured to the as- 
sured, from year to year, the full benefit ordinarily attaching to a 
paid-up policy, and at the same time conferred the protection of 
continued general insurance for the full amount of the policy so 
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long as the annual premiums were paid in the manner adopted, 
while the defendant was amply protected by the express stipla- 
tion that upon the death of the insured, if the settlement made 
was for either form of insurance, any indebtedness then due to it 
should be deducted from the amount to be paid to the plaintiff: 
Cowles vs. Continenta! Life Ins. Co., Bruce vs. Life Ins. Co., and 
Symonds vs. Northwestern Mut. Life Ins. Co., ubi supra. 
Exceptions overruled. 


COURT OF APPEALS OF MARYLAND. 


LEVINESS 
v8. 
KAPLAN.* 


A sub-agent procured an application for $10,000 of insurance, which was 
postponed by the medical examiner. He afterward relinquished his 
work for the company for a time. Prior to his return, and about a 
year later than the first, a second application was secured by another 
sub-agent for $20,c00, which was accepted. 


Held, That the principle that one who is a procuring cause is entitled to 
commissions would not apply, in case of an abandonment of the case 
for an unreasonable time or neglect to follow it up properly as an 
agent, and it was secured by another through such neglect, 


Held, That where there was a custom among insurance companies, includ- 
ing this one, to allow the commissions in such cases to the agent pro- 
curing the second application, it would govern in the absence of a 
special agreement to the contrary. 

Held, That in any event the first agent would only be entitled to commis- 
sions on half of the insurance. 


Appeal from Superior Court of Baltimore City. Action by 
John J. Kaplan against Charles T. Leviness. From a judgment 
for plaintiff, defendant appeals. 

The prayers requested by defendant and refused by the court, 
which are referred to but not set out in the opinion, are as fol- 
lows : — 

Defendant’s first prayer: “The defendant prays the court to 
instruct the jury that there is no evidence in the case legally suffi. 
cient to entitle the plaintiff to recover.” 

Defendant’s second prayer: “If the court, sitting as a jury, 
find from the evidence that the plaintiff was a solicitor or sub- 


* Decision rendered, November 18, 1904. 





60 Insurance Law Journal. [Jan., 


agent of the Bankers’ Life Insurance Company of New York, 
and that his work was the procuring cause leading to the applica- 
tion for a policy of $20,000 by one J. W. Middendorf, that he is 
nevertheless not entitled to recover, if the court sitting further 
find that the plaintiff was negligent of his duties, and such insur- 
ance was actually placed by another agent because of the negli- 
gence of such plaintiff, if the court should so find.” 

Defendant’s third prayer: “If the court, sitting as a jury, find 
that the plaintiff did introduce one J. W. Middendorf for insur- 
ance in the Bankers’ Life Insurance Company, and that the ap- 
plication therefor was postponed by said company for a period 9: 
six months for physical disability, that nevertheless the plaintiff 
is not entitled to recover, if the court, sitting as a jury, should 
further find that such second application was presented and se- 
cured at a time when the plaintiff was out of the service of the 
defendant, and actually engaged in another city in a different line 
of business.” 

Defendant’s fourth prayer: ‘That, if the court does find for 
the plaintiff, that its verdict cannot be for the amount in excess 
of the commissions claimed upon the first $10,000, as to that item 
of the plaintiff’s suit, and not upon the second $10,000, if the 
court should believe that the plaintitf procured an application 
for $10,000, and that the defendant, through another agent, pro 
cured the second $10,000.” 

Argued before McSherry, C. J., and Fowler, Boyd, Schmucket 
and Pearce, JJ. 


E. ALLEN SAUERWEIN, for Appellant. 
JosEPH N. ULMAN, for Appellee. 
Boyp, J. 

This is an appeal from a judgment of the Superior Court of 
Baltimore City, rendered in favor of the appellee against the ap- 
pellant. The latter was a general agent in several states for the 
Bankers’ Life Insurance Company, and the former was employed 
by him as a solicitor or sub-agent. The suit is for commissions on 
a policy of insurance issued by that company on the life of Wil- 
liam Middendorf, and ior another item claimed to be due the 
appellee by the appellant. In November, 1900, Mr. Middendori 
authorized the appellee to apply for insurance for him to a large 
amount, and, among others, he filed an application in the Bankk- 
ers’ Life Insurance Company for insurance amounting to the sum 
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of $10,000. The medical director of that company “postponed” 
the application for six months. The record states that 

It is agreed that, when an application has been postponed for 

a definite period, nothing can be done either by the insured 

or by the company or agent during the period of postpone- 

ment, but that, after the period of postponement has elapsed, 

a new application is necessary, and that application, while it 

can come at the suggestion of the insurance company, is usu- 

ally brought about by the agent or sub-agent who has charge 
of the matter. 

Mr. Middendorf went to Europe for his health in the spring or 
early summer of 1901, and remained there until the fall of the 
vear. The appellee left Baltimore in July, 1901, and remained 
away until January, 1902. He testified that he was not certain 
whether Mr. Middendorf left for Europe before he (Kaplan) left 
Baltimore, but after the period of postponement had elapsed 
(May, 1901), he says, he saw Mr. Middendorf frequently, and had 
him examined by the physician who recommended the trip to 
Europe. In November, 1go1, Charles T. Leviness, Jr., son of the 
appellant, who was also an agent of the Bankers’ Life Insurance 
Company, employed by his father, had some business with Mr. 
Rutherford, a partner of Mr. Middendorf, and a policyholder in 
the Bankers’ Company, when Mr. Middendorf came in the office. 
Young Leviness said, in answer to the question, “By whom was 
the matter broached—you or Mr. Middendorf?” “Mr. Midden- 
dorf. It was brought about in this way. Mr. Rutherford men- 
tioned that Mr. Leviness was telling him something about the 
policy, and Mr. Middendorf said, ‘Yes; I remember having some 
dealing with the company, but they refused to accept me at the 
time ;’ ‘and he said he would be glad to go ahead with it if it were 
practicable and possible at that time, and I questioned him about 
his health and decided to progress with the matter.” It resulted 
in a new application for $20,000, which, after several examina- 
tions of the applicant, the company accepted. The difference in 
amount was explained by the fact that when the first application 
was made the Bankers’ Insurance Company limited its policies to 
$10,000 upon the life of any one person, and before the second 
the limit had been increased to $20,000. The policy was issued, 
and Charles T. Leviness, Jr., was paid the commissions allowed 
sub-agents by the appellant; he having filed the application. 

The case was tried before the court without a jury. Two 
prayers were offered by the plaintiff (the appellee), which were 
granted, and four were offered by the defendant (the appellant), 
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which were rejected. The verdict being for the plaintiff, this ap- 
peal was taken from the rulings of the court on the prayers. 
“The powers and rights of an insurance agent, as regards his 
principal, are, in the main, governed by the rules of law applica- 
ble to agents in general:” 16 Am. & Eng. Ency. of Law, 911. 
There is a distinction between insurance brokers and insurance 
agents representing companies. The former are middlemen be- 
tween the insured and insurer, and usually place the insurance 
with companies selected by the insured, or with those of their 
own selection, if the assured make no selection, while the latter 
owe duty and allegiance to the companies employing them. The 
appellee was a licensed insurance broker, but it is admitted that 
he was also a sub-agent of the Bankers’ Insurance Company, em- 
ployed by its general agent, the appellant. There have been a 
number of cases decided by this court relating to the right of 
brokers and agents to recover commissions. As a rule, the 
agents in those cases were employed to sell property or obtain 
loans, but the general principles announced in them are for the 
most part applicable to the one now before us. It was said in the 
early case of Keener vs. Harrod (2 Md., 63): “We understand 
the rule to be this [in the absence of proof of usage]: That the 
mere fact of the agent having introduced the purchaser to the 
seller, or disclosed names by which they came together to treat, 
will not entitle him to compensation; but if it appears that such 
introduction or disclosure was the foundation on which the nego- 
tiation was begun and conducted, and the sale made, the parties 
cannot afterward, by agreement between themselves, withdraw 
the matter from the agent’s hands so as to deprive him of his 
commissions.” The court also stated that “the legal import of an 
agreement to procure a purchaser binds the party to name a per- 
son who ultimately buys the property.” Among other cases are 
Beale vs. Creswell, 3 Md., 196; Kimberly vs. Henderson, 29 Md., 
512; Attrill vs. Patterson, 58 Md., 226; Blake vs. Stump, 73 Md., 
160; and Leupold vs. Weeks et al., 96 Md., 280. The appellee 
relied mainly on the one last mentioned. Without stating the 
facts in detail, it is sufficient to say that this court, being called on 
to consider the evidence (it being a proceeding in equity), found 
that the contract of sale, as ultimately consummated, was the 
result of Leupold’s work and influence, and that the modifica- 
tions of the contract by the receivers of the Baltimore Company 
were made at such times and under such circumstances as not to 
affect Leupold’s right to commissions. It was there said, in 
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speaking of the moditied contract, that “the cardinal transaction 
(i. e., the purchase of the German patents on the automatic tele- 
phone exchange for the use of the Reichspostampt) is the same 
in both contracts aithough the latter contains the modifications 
in the details of the former one ;” and we held that, “in this state 
of facts, Leupold, who, as agent, procured the purchaser, and 
introduced him to the seller, and arranged the terms of the con- 
tract that formed the foundation on which the sale was ultimately 
made, must be regarded as the procuring cause of that sale, not- 
withstanding the fact that its terms were modified by the princi- 
pals themselves, or those claiming under them, before its con- 
summation.” No new principle was announced in that case, but 
we only applied to the facts, as we found them, the law as previ- 
ously determined by this court in many cases. 

The term “procuring cause” is one frequently used in this class 
of cases, but it will not always be safe to simply instruct the jury 
that if they believe plaintiff “was the procuring cause leading” to 
the sale, or, as in this case, “to the application for a policy,” 
then the plaintiff is entitled to recover, without bringing to their 
attention such facts, if there be any, as might relieve the defend- 
ant or restrict his liability. The plaintiff's first prayer declared 
as law that if the court, sitting as a jury, found that the plaintiff 
was a solicitor or sub-agent of the insurance company, and “that 
his work was the procuring cause leading to the application for 
policy of $20,000 by one J. W. Middendorf,” then its verdict must 
be for the plaintiff for the amount of commissions provided 
in his contract as sub-agent or solicitor; namely,” etc. This 
prayer, which we may take as a test of the legal principle intended 
to be announcel by the court as applicable to this case, seems to 
us to be jacking, under the evidence, in several respects. 

In the first place, there is evidence tending to show that the 
appellee had abandoned his work as sub-agent of this comparty 
under the appellant, its general agent. He left Baltimore in July, 
and did not return until January. He wrote from New York 
state on September 8, 1901, to the appellant, that a man there 
would probably write to him to inquire about the appellee. In it 
he said: “He is about to introduce a health food on the market 
and has offered to have me take charge of the handling of the 
foods on a percentage. Naturally he wants to know something 
about my ability to organize. J think there may be some money 
in it, and possibly will pull me out of the insurance business, 
which I never liked. I shail probably stay here until November.” 
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On December 16, 1901, he wrote, on paper headed, ‘“‘Washburne 
& Co., Exporters and Importers, New York & Havana,” to 
Charles T. Leviness, Jr. :— 

I started a business under the above name. I spent so far 
$1,600 in advertising and literature. I need $500 to pull me 
through. Will yon let me have it, if I give myself as security ? 
What I mean is, that I will let this thing run in the hands of an 
employee, and join you in Baltimore and stay with you until 
May. It may not be a bad outlay for father or yourself either 
to have my services for four months. I will undertake to write 
$200,000. * * * I think we could do a good business, you 
and I, during the winter. I, because | would have to; you, 
because you want to. If I do not have the money I ask, the 
sum already invested will be a total loss. 

Young I.eviness replied on December 17th, regretting that he 
could not comply with the request, and added :— 

Yes, it would give me quite an incentive to work with you for 
four months, and I would be uneasy throughout the entire 
time, owing to your beginning, as it were, and starting fresh ; 

And on November 16, 1901, he had written to the appellee a long 
letter, in which he said :— 

I have been in hopes of having you work in Baltimore with 
me this fall again, as I know we could have been a great help 
to each other. I have many cases that it is impossible for me 
to close, and good ones at that. I know if you were here, you 
could fix them up. Why don’t you come down for a month, 
or rather, until Xmas, and work with me? I think we could 
each make $1.000. 

The bookkeeper of the appellant, who kept the accounts with 
the agents, said that Mr. Kaplan was not in the employ of the 
appellant in October, November and December, Igo1, and that 
he did not come back until January. He was in fact absent from 
Baltimore, and from the whole territory for which he was em- 
ployed, from July, 1901, to January, 1902, when he returned and 
worked for the appellant for some months. He did not explain 
his absence; did not have the consent of the appellant to remain 
away, and did not intimate to the latter that he would demand or 
expect commissions on policies issued in his absence under such 
circumstances as that to Mr. Middendorf was issued. Is an in- 
surance agent to be permitted to file an application for insurance 
in November. which is “postponed” for six months, then leave 
the territory for which he was employed to work in July follow- 
ing, and remain away for six months, and then demand commis- 
sions on a policy issued on a second application filed in the fol- 
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lowing November by another sub-agent in that territory? If he 
had the right to commissions on a policy issued to such person 
on a new application filed by another agent a year after the origi- 
nal one was filed by him, when is his right to commissions to 
end? It is a matter of common knowledge that there is great 
competition in the life insurance business, and, as the period of 
postponement of the original application expired in May, he 
ought, if he were going to demand commissions on a policy is- 
sued on another application, at least to have made some arrange- 
ment to keep in touch with Mr. Middendorf, and ascertain if he 
would make another application, or to have some one to repre- 
sent him, if the general agent and the company were willing for 
such a course. It is the duty of the general agent to serve his 
company faithfuliy and with reasonable diligence, and it would be 
a great hindrance to the insurance business if a sub-agent could 
thus act. So. even if his work to get the original application 
was, in a sense, the procuring cause which induced Mr. Midden- 
dorf to apply again, but, by reason of his absence for months 
from the territory where he was employed to work, nothing 
more was done by him, and another agent obtained a new appli- 
cation, he would not be entitled to the commissions simply be- 
cause he had gotten the first application, if he had abandoned his 
work in the territory for which he was employed. There ought, 
therefore, to have been some qualification to this prayer, to sub- 
mit the question of abandonment vel non to the court, sitting as 
a jury. 

But again, the evidence of the appellant is that it is the custom 
of insurance companies to give the commissions to the agent 
who gets the new application that is accepted. That ought to 
have been submitted to the court, sitting as a jury. In Kenner 
vs. Harrod, supra, followed in Beale vs. Creswell, Attrill vs. Pzt- 
terson, and other cases, the rule announced above as to the 
agent’s commissions is expressly qualified by the term “in the 
absence of proof of usage.” If it be the general custom of insur- 
ance companies, including the Bankers’, to allow the second 
agent the commissions under such circumstances as we have in 
this case, in the absence of some special agreement to the con- 
trary, we know of no reason why the appellee should be entitled 
to these commissions. Hence it was an important qualification 
that should have been’ made to this prayer, as the evidence 
tended to establish such custom or usage. 


There is still another objection to the prayer. Even if the two 
VoL. XXXIV.—5. 
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questions above referred to be decided in favor of the appellee, 
he should not be allowed to recover commissions on more than 
the $10,000 for which the original application was filed. The 
evidence shows that the application for $20,000 was made at the 
suggestion of young Leviness. The testimony of the appellee is 
to the effect that he expressly limited the one he got to $10,000. 
He said, “It was policy” to do it, although the fact seems to be 
that there was then that limit by the company. But if there be 
no limit, then, according to the appellee’s contention, if the policy 
had been issued for $10,000, aud young Leviness or some other 
agent had afterward induced Mr. Middendorf to take another 
policy, the appellee was then entitled to commissions on the 
ground that his work was “the procuring cause leading to” the 
second application. We have been referred to very few authori- 
ties on the subject, but in 16 Am. & Eng. Ency. of Law (911), it 
is said: ‘Where an agent of an insurance company, employed 
on a commission basis, procures an application for insurance, and 
subsequently another agent of the company induces the appli- 
cant to increase the amount of the application, the former agent 
is not entitled to his commission on the additional insurance thus 
secured:” Citing Brackett vs. Met. Ins. Co., 18 Misc. Rep. (N. 
Y.), 239. The principle thus stated seems to us to be just and 
eminently proper, and in this case, where the first application 
entirely jailed, and a year after the first was filed a new applica- 
tion for double the amount was made and accepted through an- 
other agent, there is still more reason for the application of the 
principle. If the appellee be entitled to recover at all, his recov- 
ery should therefore be limited to commissions on the amount 
of the original application. 

The second praver of the plaintiff refers to the evidence relied 
on by him in more detail, but it is subject to the objections we 
have already pointed out as to the first. Neither of them should 
have been granted as offered, for the reasons we have given. 

The defendant’s first prayer was properly rejected. Nor do we 
think the second proper. It asks the court to say that, if it found 
that the work of the plaintiff was the procuring cause leading 
to the application for $20,000, nevertheless he was not entitled to 
recover if the court further found “that the plaintiff was neglli- 
gent of his duties, and such insurance was actually placed by 
another agent because of the negligence” of the plaintiff. The 
evidence can scarcely be said to mean that it was placed by young 
ieviness because of the negligence of the plaintiff. The ques- 
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tion on that branch of the case is whether the plaintiff abandoned 
his work, including the Middendorf application, for such length 
of time, in such way, and under such circumstances as to justify 
some other agent taking up that particular matter, and not 
simply whether he had been negligent. The third prayer is also 
too broad. It does not leave to the court, as a jury, to find when 
the plaintiff went out of the service of the defendant, if he was 
out of it, and it ignores the question whether, as the plaintiff 
claims (although the defendant denies it), the defendant agreed 
to “protect” this and other insurance he had undertaken. The 
defendant’s fourth prayer should have been granted. 

We do not understand how the question referred to at the 
argument concerning the costs in Cathcart’s case can be passed 
on by us. None of the prayers referred to it, unless it be said 
that the first of the defendant does—that there is no evidence in 
the case legally sufficient to entitle the plaintiff to recover. But 
manifestly that was the question of fact for the court, sitting 
as a jury, to pass on, notwithstanding the amount of the item is 
below the jurisdiction of the court: Williams vs. Fredlock Mfg. 
& Bldg. Co., 94 Md., 108. 

It follows from what we have said that the judgment must be 
reversed, and a new trial awarded. Judgment reversed and new 
trial awarded, the appellee to pay the costs. 
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In a suit against an agent and his sureties for failing to turn over moneys 
collected as premiums, they cannot escape liability by denying the 
capacity of the company to sue, because not authorized to do business. 

The certificate of the Insurance Superintendent is legal evidence of au- 
thority to do business. 

Declarations of agent as to indebtedness, if made during the transaction 
of the business for which sureties are bound, so as to be part of the 
res gestae, are admissible as evidence against them. 

If the agent remitted to the company all moneys received for it after the 
date of the bond, the sureties are released from liability, irrespective of 
any disposition which was made of the money, or its application to a 
prior indebtedness. 

A refusal to admit as evidence statements of remittances, made up in part 
of moneys of other companies, was proper where they failed to spe- 
cifically show the premiums for which the agent was liable under his 
bond. 


Appeal from the District Court of Lake County. 


MEssrs. PHELPS & PENDERY, and Mr. CHARLES CAVENDER, 
for Appellants. 
MEssrs. BICKSLER, MCLEAN & BENNETT, for Appellee. 


THOMSON, P. J. 

The appellee brought this suit upon a bond executed to it on 
the 26th day of February 1896, by the appellant, Thompson, as 
principai, and the appellants, La Salle and Kelly, as his sureties, 
conditioned for the faithful and punctual payment to it by 
Thompsen as its agent of all amounts due or to become due to it 
on account of monevs collected or received by him for premiums 
on policies of insurance and renewals thereof, or on any other 
account whatever. The complaint, after stating that the plaintiff 
was an English corporation, authorized to do business in Colo- 
tado, alleged the appointment of Thompson as the plaintiff's 
agent, and the execution of the bond on the day of its date; and 
iurther alleged that Thompson received as premiums on policies 
of insurance, in June, 1899, $322.44; in July, 1899, $126.39; in 


“ Opinion filed, December 12, 1904. 
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August, 1899, $121.07, and in September, 1899, $115.48, no part 
of which was paid over to the plaintiff. 

Thompson and the sureties filed separate answers. By each 
the execution of the bond was admitted. Thompson denied that 
after the date of the bond he had collected any moneys as pre- 
miums on policies which he had failed to pay over to the com- 
pany. He also put in issue the incorporation of the plaintiff, and 
its authority to do business in Colorado. The sureties likewise 
denied any default on the part of ‘Thompson in the payment to 
the company of moneys collected for it; but they averred that 
prior to the execution of the bond Thompson had for a consider- 
able time been the company’s agent, and had become indebted to 
it in a large sum; that when they signed the bond they were 
ignorant of the indebtedness, and that the company concealed 
the fact from them; that the company wrongfully applied suffi- 
cient moneys received from Thompson on account of business 
transacted after the execution of the bond to discharge the pre- 
vious indebtedness, and in such manner created an apparent de- 
ficiency on account of which the suit was brought. They a!so put 
in issue the incorporation of the plaintiff and its authority to do 
business in Colorado. ‘The trial resulted in a judgment against 
the defendants for $537.36, from which they appeal. 

The defendants contracted with the plaintiff by the name in 
which it sues. Thompson cannot, after so contracting and re- 
ceiving money on its account which he had solemnly obligated 
himslf to pay over, escape liability by denying its capacity to sue; 
and his own liability is the measure of the liability of his sureties. 
Formal proof of the plaintiff's incorporation was unnecessary: 
Plummer vs. Mercantile Co., 23 Colo., 190; Lumber Co. vs. Cot- 
ton, 12 Colo. App., 375. The plaintiff offered in evidence a docu- 
ment of some kind to show its authority to do business in this 
state. Such authority is evidenced by a certificate of the super- 
intendent of insurance that the requirements of the laws of the 
state have been complied with: Mills’ Ann. Stats., 2217. The 
abstract prepared by the appellants does not contain the docu- 
ment, or state its contents; and not knowing what it was, we 
must presume that it was the certificate prescribed by the statute. 

Four statements made by Thompson and forwarded to the 
plaintiff, one in June, one in July, one in August and one in Sep- 
tember, 1899, were admitted over the objection of the defendants. 
They seem to have been made and transmitted in the regular 
course of business. They showed money received by Thompson 
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for the company as follows: In June, $322.44; in July, $126.39; 
in August, $121.07, and in September, $115.48. The plaintiff was 
also permitted against the protest of the defendants to prove that 
in October, 1899, in an attempt by the resident secretary of the 
company to effect a settlement with Thompson, of the accounts 
between him and the company, Thompson agreed that he owed 
the company the several sums mentioned in the statements. It 
was further shown that afterward certain credits accrued to 
Thompson on account of canceled policies, and failure to collect 
a premium; and at the trial it was shown, and was likewise testi- 
fied by Thompson, that the actual balance due was $537.36. 

The objections to the statements sent by Thompson to the 
company, and his admission of indebtedness made to the com- 
pany’s resident secretary, is that they amount only to declara- 
tions by Thompson, and not having been made in the presence 
of the sureties are not binding upon them. Whether the objec- 
tion was well taken depends upon the circumstances under which 
the declarations were made. If they were made during the trans- 
action of the business for which the sureties were bound, so as to 
become part of the res gestae, they were admissible against the 
sureties; otherwise not: 1 Greenlf. Ev., Par. 187; Bean vs. Ins. 
Co., 10 Mo., 559; Savings’ Ass’n vs. Edwards, 47 id., 445. The 
statements objected to were made by Thompson while engaged 
in the performance of his duties as agent, and pertained to those 
duties. They therefore belonged to the res gestae. At the time 
he made the admissions to the company’s secretary of his indebt- 
edness to the company, he was still, so far as appears, the agent 
of the company. A settlement of his accounts, or an ascertain- 
ment of their condition as between himself and the company, per- 
tained to the business in which he was employed; and as the 
admission was made in the course of an attempted settlement 
with the company, it was likewise part of the res gestae. We 
find no error in the rulings. 

The sureties alleged in their answer that prior to the execution 
of the bond, Thompson was indebted to the company as its agent 
in a large sum; that the company paid itself the amount owing 
to it by him out of moneys which it received on account of busi- 
ness subsequently transacted for it, and thus created an apparent 
shortage in his accounts for the period covered by the bond. If 
Thompson faithfully paid over to the company all moneys due to 
it on account of business done bv him for it after the date of the 
bond, the conditions of the bond were fully performed, and it is 
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entirely immaterial what disposition the company made of the 
money. It was not in the power of the company, or of Thomp- 
son, or of the company and Thompson acting together, to make 
any application of the money by which a liability might be created 
against the sureties: State vs. Alsup, 91 Mo., 172; Ins. Co. vs. 
Rogers, 15 Colo. App., 23. But counsel complain that the court 
would not permit them to prove the allegations of the answer. 
They had the right to show that Thompson remitted to the com- 
pany all the moneys received by him on its account after the exe- 
cution of the bond and upon such showing would have been en- 
titled to judgment for their clients. And it seems to us that proof 
of the receipts and remittances on account of the company’s 
business, ought not to have been attended with difficulty. Mr. 
Thompson was a witness. His books, which he said were correct 
and accorded with the facts, must have shown each premium re- 
ceived, each item of expenditure or commission, and each remit- 
tance. No such prool, however, was attempted. What the 
defendants otfered to prove was that the first four remittances 
made after the giving oi the bond, embracing money received for 
premiums on policies issued by this and other companies, were 
applied by this company on the alleged previous indebtedness. 
The offer was coupled with a statement that counsel did not con- 
tend that the proposed evidence would show any specific sum 
paid upon any specific policy. The court refused to permit the 
introduction of the evidence. We are unable to discover error 
in the refusal. The sureties were entitled to credit for all pre- 
miums on policies issued by this company which were remitted 
to it; but, without some showing which was not proposed, they 
were not entitled to credit for moneys received on policies issued 
by other companies. With those they had nothing to do, and the 
plaintiff's disposition of such other moneys was not subject to 
objection from them. The evidence would not have shown what 
portion of the remittances consisted of premiums on the plain- 
tiff’s policies. and what not. From it, as proposed, neither court 
nor jury could have found the amount for which the sureties were 
entitled to credit. 

A paper was introduced without objection which counsel 
styled “the account of Mr. Thompson with the company.” It 
purported to show a debt of Thompson to the company for No- 
vember and December, 1895, and January and February, 1896. 
of $1,500.66. It also purported to show the monthly balances for 
business done from March, 1896, to September, 1899, and the 
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remittance to the company during the same period. The monthly 
balances aggregated $11,553.80, and the remittances $12,519.20. 
Whence this account was derived, we are not advised; but sup- 
posing it to have been taken from ‘Thompson’s books, and to be 
a correct statement, it was no more definite than counsel’s pre- 
vious offer. It was in evidence that time for the payment of the 
premiums by the insured was often, if not usually, allowed. 
There was nothing in this statement of account to show that the 
remittances did not embrace premiums which accrued under the 
prior agency and were collected afterward, and which were there- 
fore properly applicable upon the old debt. Neither on its face 
does it show that all the premiums which accrued and were col- 
lected after the date of the bond, were accounted for to the com- 
pany. We do not find that anything it contains is inconsistent 
with the prima facie showing made by the plaintiff. 
The judgment must be affirmed. Affirmed. 


SUPREME COURT OF IOWA. 


RUNDELL & HOUGH 
v8. 


ANCHOR FIRE INS, CO.* 


The iron-safe clause required insured to keep books in the safe and, in 
case oi loss, to produce such books under penalty of forfeiture. 


Held, That the clause is not in violation of an Iowa statute that no con- 
dition in the policy making it void before a loss shall be effectual 
unless its violation contributes to the loss. The iron-safe clause does 
not avoid the policy through its violation before a loss, but only re- 
quires that the books be produced after the loss. 


The clause was not waived by statements to the agent who took the in- 
surance that the insured did not intend to procure a safe. 


Where the secretary, having authority to adjust the loss, inquired of the 
wives of insured whether there was a safe, and whether books had 
been kept, and was told that they had burned, and left word that proofs 
must be sent, but he thought there would be no trouble, and they 
were sent, this was not a waiver of the clause. 


The sending of a notice after the loss to pay an installment on a note 
given for the premium was not a waiver of the breach of the clause. 


*% Decision rendered, November 23, 1904. 
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Appeal from District Court, Wapello County. Action on 
policy of fire insurance. Defendant pleaded breach of the “iron- 
safe clause,” and plaintiffs pleaded a waiver of such breach if any. 
Verdict for plaintiffs for the amount named in the policy, and 
from judgment on such verdict defendant appeals. 


SULLIVAN & SULLIVAN and HEINDELL & WEBER, for Apfel- 
lant. 


McELroy & McELRoy and McNerr & TISDALE, for Ap- 
pellees. 


MCCLAIN, J. 

1. The defense is based on the breach of a stipulation in the 
pol:cy, which, as we understand, is now frequently inserted in 
policies covering stocks of goods, and called the “iron-safe 
clause,” and which, in the policy under consideration, is as fol- 
lows :—- 

The assured under this policy hereby covenants and agrees 
to keep a set of books, showing a complete record of business 
transacted, including all purchases and sales, both for cash 
and credit, together with the last two inventories of said busi- 
ness, which shall be taken annually, and further covenants and 
agrees to keep such books and inventories securely locked in a 
fireproof safe at night, and at all times when the store men- 
tioned in the within policy is not actually open for business, or 
some secure place not exposed to a fire which would destroy 
the house where said business is carried on; and in case of 
loss, the assured agrees and covenants to produce such books 
and inventories, and in event of failure to produce the same, 
this policy shall be null and void, and no suit or action at law 
shall be maintained thereon for any such loss. 

In the absence of any statutory prohibition, such a condition is 
valid, and a breach of it will defeat recovery for loss under the 
policy: Kelly-Goodfellow Shoe Co. vs. Liberty Ins. Co. (Tex. 
Civ. App.), 28 S. W., 1027; Am. Fire Ins. Co. vs. First Nat. Bank 
(Tex. Civ. App.), 30 S. W., 384; Sun Mut. Ins. Co. vs. Dudley, 
65 Ark., 240; Southern Ins. Co. vs. Parker, 61 Ark., 207; Rob- 
inson vs. 7Atna Fire Ins. Co. (Ala.), 34 South., 18. “All insured 
was entitled to recover in the event of a loss was pay for goods 
actually destroyed. Books of account and invoices are the only 
means, in most cases, of arriving at such amount or the liability 
of the company. Where an insurance policy makes it incumbent 
on the insured, in the event of a loss, to produce his books or 
invoices for examination, he must comply with such provision, or 
he cannot recover:” Niagara F. Ins. Co. vs. Forehand (lIIll.), 48 
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N. E., 830. It is contended, however, that such a stipulation is 
void under the provisions of Code, § 1743, the pertinent clause of 
which is in the following language : 

Any condition or stipulation in an application, policy or con- 
tract of insurance, making the policy void before the loss oc- 
curs, shall not prevent recovery thereon by the insured, if it 
shall be shown by the plaintiff that the failure to observe such 
provision or the violation thereof did not contribute to the loss. 
The exceptions enumerated in the section of the Code do not 

cover such a stipulation as that above referred to in this policy. 
The court instructed the jury that the failure on the part of 
plaintiffs te comply with the provisions of the policy as to keep- 
ing books and inventories and keeping the same in a safe place 
would not defeat the right of recovery, but that the provision in 
the policy requiring plaintiffs to produce such books and inven- 
tories in case of loss made it incumbent upon plaintiffs to reason- 
ably and substantially comply therewith when called upon by de- 
fendant to do so, and that a failure of plaintiffs to produce such 
books and inventories would defeat plaintiffs’ recovery unless a 
waiver of the breach of the condition of the policy in this respect 
was shown. Counsel for appellant contend that the jury were 
erroneously instructed in this respect, and that the failure to 
keep the books as required, and to keep them in a safe place, as 
provided by the stipulation in the policy, precluded any recovery, 
while counsel for appellees contend that the entire stipulation is 
invalid under the statutory provision. We think the view taken 
by the trial judge is correct. The failure to keep the proper 
books and the failure to preserve them in a safe place could cer- 
tainly not be relied on as rendering the policy invalid prior to the 
loss. To so hold would enable the company to defeat recovery 
without regard to any connection between the breach of the con- 
dition and the liability of the company under the policy, even 
though it should be made to appear that the loss, or the proof 
thereof, was in no way afiected or contributed to by the breach of 
conditions. On the other hand, the agreement to so keep and pre- 
serve the books and inventories, and to produce them in case 
action is brought for a loss under the policy, may reasonably be 
construed together as constituting a binding stipulation with 
reference to the evidence to be produced in order to entitle plain- 
tiff to recover. Such a construction does not have the effect of 
rendering the policy void before the loss occurs, and therefore 
does not bring the condition within the statutory prohibition. 
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We reach the conclusion that, as affecting the recovery in this 
action, the condition in the policy was valid, and the inability or 
the plaintiffs to produce the required books and inventories by 
reason of their failure to keep and preserve them as required by 
the stipulation in the policy would defeat plaintiffs’ recovery 
unless the breach of the condition was waived. There seems to 
have been some contention on the trial that the agent who took 
the application for the policy was advised that plaintiffs did not 
have nor intend to procure an iron safe in which to keep their 
books and inventories; but that such knowledge on the part of 
a soliciting agent would not waive the breach of the promissory 
condition has been settled in the case of Sowers vs. Mutual F. 
Ins. Co., 113 Iowa, 551. It is urged that the court’s instruction 
as to the validity of the stipulation requiring the production of 
books and inventories was erroneous in leaving the reasonable- 
ness of such stipulation to be determined by the jury; but, as we 
understand the instruction, that was not its effect. The court told 
the jury that such stipulation was reasonable and valid, and in 
this respect appellant has no ground of complaint. 

2. Plaintiffs pleaded waiver by defendant of failure to produce 
the books and inventories as required by the stipulation of the 
policy. On this question the jury were instructed that, in order 
to establish such waiver, plaintiffs must prove that defendant, 
with full knowledge of the inability of plaintiffs to comply with 
the stipulations of the policy requiring them to produce such 
books and inventories, “neglected to declare its intention of in- 
sisting on the forfeiture, but by its acts recognized and treated 
the policy as a valid and subsisting contract between it and 
plaintiffs. and induced plaintiffs to act in that belief, and that 
plaintiffs thereupon did in fact incur trouble and expense.” The 
mere neglect to declare the intention of insisting on the forfeiture 
on the grounds specified would not of itself constitute a waiver: 
Keenan vs. Missouri State Mut. Ins. Co., 12 Iowa, 126; Ervay 
vs. Fire Ass’n, 119 Iowa, 304. In Lake vs. Farmers’ Ins. Co. 
(110 Iowa, 473, at page 477, 110 lowa), this language is used: 
“The waiver is put on the ground that an insurer whose conduct 
is such as to induce the insured to rest on the well-founded belief 
that strict performance of a condition will not be insisted upon 
cannot in good faith afterward set it up as a bar to recovery.” 
The only facts tending to show a waiver of plaintiffs’ agreement 
to furnish books and invoices are those appearing in the testi- 
mony of Mrs. Rundell and Mrs. Hough, the wives, respectively, 
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of the plaintifis in the action. It appears that one Kirkham, the 
secretary of the defendant company, having authority to adjust 
the loss, went to Ottumwa to investigate the facts attending the 
loss, and called on each of the witnesses, inquiring where he 
could find their husbands, and, as they were not accessible, he 
inquired whether there were any books and accounts of the firm, 
and whether the firm had a safe. Being told that there was no 
sate, and that the books and accounts had been burned in the 
fire, he left word with these witnesses that they should say to 
their husbands that proofs of loss would have to be sent for the 
present, but that he would be back again to see them; and he 
said that he did not think there would be any trouble about the 
insurance, as on inquiry he ascertained that Mr. Rundell was 
very well thought of. This being the only evidence tending to 
show a waiver by Kirkham, or any one else representing the 
company (save as will be hereafter indicated), we think that the 
issue of waiver, as based on the testimony of these witnesses, 
should not have been submitted to the jury, and we base this con- 
clusion on several grounds. First. It is only so far as the officer 
or agent having authority to act for the company in the matter 
of waiver has full knowledge of the breach of the contract that a 
waiver is effectual: Hollis vs. State Ins. Co., 65 Iowa, 454. The 
vital cuestion, as already pointed out, was not whether the books 
and invoices had been kept in an iron safe, as required, but 
whether, by reason of failure to keep them as required, plaintiffs 
were unable to produce them; for we think that, if the inability 
to produce the books and invoices was not due to failure to keep 
them as agreed, the reasonable construction of the condition 
would not defeat recovery. Now, it appears to us that Kirkham, 
in conference with plaintiffs’ wives, was not bound to assume 
that they were speaking by authority of their husbands, or with 
iull information as to the facts, and that he was not under any 
obligation then to raise the question whether the books and in- 
voices could be produced. Second. Kirkham did not purport to 
waive breach of the condition, nor say anything which would 
justify plaintiffs in believing that a breach was waived. He 
clearly indicated that the whole matter was left for further nego- 
tiations, when he should see the plaintiffs; and this did not 
amount to a waiver: Ervay vs. Fire Ass'n, 119 lowa, 304. 
Third. Kirkham did not induce plaintiffs to omit any act which 
they might otherwise have done to fix defendant’s liability, nor 
did he induce them to incur any expense or trouble which they 
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need not otherwise have incurred. He left word for them that 
they should send in their proofs, but this it was their duty to do, 
in order to establish a right of recovery, regardless of any sug- 
gestions on his part: Fitchpatrick vs. Hawkeye Ins. Co., 53 
lowa, 335. The only trouble and expense which plaintiffs sought 
to show was that of preparing and taking to Des Moines in 
person full proofs of loss as required by the policy. There was 
nothing in what Kirkham said to require the expense of a per- 
sonal trip from Ottumwa to Des Moines. Proofs of loss could 
have been furnished to defendant without any such expense. 
The evidence, therefore, wholly fails to bring the case within the 
principle of those cases in which it has been held that the pro- 
curement by the direction of the company of duplicate invoices 
and bills of lading at considerable expense constituted a waiver 
of the conditions of the “iron-safe clause,” such as was incor- 
porated into this policy: Brown vs. State Ins. Co., 74 Iowa, 428; 
Corson vs. Mutual Fire Ins. Co., 113 Iowa, 641; Lake vs. Farm- 
ers’ Ins. Co. 110 Iowa, 473. We reach the conclusion, therefore, 
that as a matter of law the evidence did not tend to show a waiver 
of the breach of this condition of the policy, and that the issue as 
to such waiver was improperly submitted to the jury. 

2. It is contended, however, that any breach of the conditions 
of the policy was waived by the act of some officer or agent of 
the defendant, after this action was instituted, by sending to the 
plaintiffs a notice to pay an installment on a premium note given 
by plaintiffs at the time the policy was issued. If the breach relied 
upon by defendant was that of failing to keep the books and 
invoices in an iron safe, and the contention for defendant was 
that the policy was avoided before the loss, there might be some 
plausibility in the objection; but even then it would be without 
merit, for if, by plaintiffs’ own act, the policy was rendered in- 
valid after it was issued, they would have no defense to their obli- 
gation under the premium note: Economic L. Ass’n vs. Spinney, 
116 Iowa, 385. And certainly, after the policy had remained in 
force until after a loss had been incurred, the obligation of plain- 
tiffs to pay the premium note would not be affected by plaintiffs’ 
inability to recover for the loss by reason of some breach of con- 
dition subsequent to the loss, occurring through their own fault. 

For the errors pointed out in the second division of this opin- 
ion, the judgment of the lower court is reversed. 





Insurance Law Journal. 


COURT OF APPEALS OF MARYLAND. 


BANKERS’ LIFE INS. CO. or Crry or New York 


v8. 
MILLER, to Use oF RupDELL.* 


The insured represented that she had never had cancer, tumors or ulcers. 
and had never had symptoms of uterine or ovarian disease; whereas 
she had twice been operated on for uterine cancers, and had serious 
hemorrhages from it, and it finally caused her death. She also stated 
that she was, so iar as she knew, in good health, and had last been 
attended by a physician for childbirth, at a date several years prior to 
that of the operations referred to. 


Held, That statements as to health are a mere representation, when not 
made warranties by the application and referred to in the policy, but 
the representations in this case were material to the risk, and their 
falsity would defeat a policy issued in reliance on them, whether 
known to the applicant to be false or not. 
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SCHMUCKER, J. 

This is an appeal from a judgment of the Court of Common 
Pleas of Baltimore City in favor of the appellee upon a policy of 
life insurance issued by the appellant. The policy was issued on 
December 6, 1901, and it insured for $3,000 the life of the appel- 
lee’s wife, Kate Miller, who died within six months thereafter. 
The appellee having brought suit upon the policy, the appellant 
filed the general issue pleas, and also a special plea asserting that 
Mrs. Miller had induced it to issue the policy by falsely and 
fraudulently representing at the time of her application therefor 
that she was in good health, and was not afflicted with any dis- 
ease or disorder tending to shorten life, when she was in fact not 
then, nor when the policy was issued, in good health, but was at 
those times suffering from and afflicted with cancer of the uterus 

a disease which does tend to shorten life. The quarterly pre- 


% Decision rendered, November 18, 1904, 
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‘niums which fell due during the lifetime of the insured appear to 
have been paid, and after her death due proof of that fact was fur- 
nished to the appellant. The sole defense made to the suit was 
that the insured had induced the appellant to issue the policy to 
her by false representations material to the risk. It appears from 
the record that after Mrs. Miller had, at the suggestion of one 
of the appellants’ solicitors, sent in a written application for the 
nolicy, the appellant sent Dr. Craighill, its medical examiner, to 
make an examination of her physical condition. The doctor went 
to her residence for that purpose, taking with him a printed series 
of interrogatories, which he put to her, and wrote down her an- 
swers in detail in her presence. She then signed the paper con- 
taining the questions and answers, and the doctor attested her 
signature, and also appended over his own signature a certificate 
of having made the examination on December 4, IgoI, and a 
recommendation of the applicant for insurance. Two days after 
the receipt by the appellant of this report and recommendation, 
it issued the policy. This report of the physician’s examination 
of Mrs. Miller was put in evidence in the case, and a copy of it 
appears in the record. It shows that she was asked whether she 
had ever had cancer or tumors or ulcers of any kind, or any men- 
strual disorder, or symptoms of uterine or ovarian disease; also 
whether she had ever been under treatment at any asylum, cure 
or sanitarium. ‘To each of these questions she answered in the 
negative. She also stated in response to appropriate interroga- 
tories that Dr. F. G. Moyer was the last physician whom she 
had consulted, and that the consultation had been during child- 
birth. One of her answers stated that her youngest child was 
then cight years old. Another answer stated that she was in 
good health, as far as she knew, and still another answer stated 
that her mother was then 75 years old and in good health. Dr. 
F. G. Mover was called for the defense, and testified that he had 
attended Mrs. Miller as a physician for seventeen or eighteen 
vears prior to her death; that he had performed a surgical opera- 
tion on her at her residence on October 24, 1900, to remove a 
malignant growth from her uterus that was jeopardizing her life, 
and that she was then suffering from a cancer at the neck of the 
womb, and had been having very severe hemorrhages from that 
cause, although he did not think that she knew the true nature 
of her disease; and that in December of the same year it became 
necessary to perform a second operation upon her. He further 
testified that he explained to her the necessity for the second 





80 Insurance Law Journal. [Jun., 


operation, and advised her to go to the City Hospital to have it 
performed, as it could be done better there; that she went to the 
hospital, where the operation was performed in his presence by 
Dr. Thomas Opie. He further testified that he continued to 
attend her for some time after the second operation, and that she 
continued to have hemorrhages from time to time until her death, 
which was caused by the cancer. He also said that the last time 
he had attended her for childbirth was seven or eight years before 
her death. Dr. Thomas Opie was then called as a witness for the 
defense. After stating that he had been dean of the College of 
Physicians and Surgeons for thirty-two years, he said that he had 
performed the operation for carcinoma of the cervix uteri on 
Mrs. Miller in December, i900. He produced written notes of 
the operation, which he said had been dictated at the time by him 
to his assistant, by whom they were taken down as dictated. On 
these notes, under the head of “Family History,” it is stated that 
the patient’s mother died of carcinoma of the womb. It is also 
stated on the notes: “Patient states that she has noticed the 
above symptoms [excessive hemorrhage, constipation, etc.] for 
past year or eighteen months.” Dr. Jerome T. Atkinson, of 
New York, the medical director of the appellant, testified on its 
behalf that no policy of insurance is ever issued by it, except 
upon an application and a medical examination of the applicant 
approved by him; that he had seen and considered the applica- 
tion and medical examiner's report in the case of Mrs. Miller, 
and, having come to the conclusion therefrom that the applicant 
was insurable, he stamped his approval on it, which was equiva- 
lent to a permission to issue the policy thereon; and that the 
policy was in fact so issued. Robert F. Moore, the general man- 
ager of the appellant, also identified the application of Mrs. Mil- 
ler, and the examiner's report thereon, as the papers upon which 
the policy was issued. The testimony of these physicians and of 
Robert F. Moore is entirely uncontradicted. 

Two exceptions appear in the record, but the appellant only 
insisted at the hearing in this court upon the one taken to the 
court’s action upon the prayers. At the close of the evidence, 
the plaintiff and defendant each offered three prayers. The court 
granted all of the plaintiff's prayers, and rejected the defendant’s 
frst and second prayers, and granted its third one after having 
first modified it. The plaintiff's first prayer instructs"the jury to 
render a verdict in his favor if they find from the evidence the 
issue of the policy, the death of the insured, and the furnishing 
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of due proofs thereof to the defendant, unless they find that the 
insured induced the defendant to issue the policy by fraud or mis- 
representation that was material to the risk; and his second 
prayer asserts that the burden of proof of the fraud or misrepre- 
sentation is upon the defendant. His third prayer correctly 
states the measure of damages in the event of a verdict in his 
favor. ‘The defendant’s first prayer asks the court to take the 
case from the jury for want of legally sufficient evidence to sus- 
tain the plaintiff’s case, and its second prayer asserts that if the 
jury find that the insured made false representations as to her 
health when applying for the policy, in denying that she had the 
disease, or the symptoms thereof, which resulted in her death, 
then the representations were as to matters material to the risk, 
and the verdict must be for the defendant. The third prayer em- 
bodies the proposition that if the jury find that the insured, in 
her application for the policy, made untrue or fraudulent state- 
ments material to the risk, their verdict must be for the defend- 
ant, unless they further find that the defendant knew the truth in 
regard to such statements when it issued the policy. The court 
modified this prayer so as to require the jury to find that the 
statements made by the insured for the purpose of procuring the 
policy were known to her to be untrue or fraudulent, and that 
they were material to the risk. in order to find for the defendant. 

‘The representations made by Mrs. Miller in the present case 
were not warranties. They were not such on their face, nor were 
they made part of the policy by any reference to them contained 
in it. They were simply representations collateral to the con- 
tract, and the law does not require them to have been strictly and 
technically accurate; but it does require them to have been 
essentially and substantially true, in order to support the policy 
issued in reliance upon them, if they relate to matters material 
to the risk. The materiality of such representations is ordinarily 
a question for the jury, but if it be palpable and manifest from 
uncontradicted testimony, or from the nature of the representa- 
tions themselves, that they are material to the risk, the court 
would be warranted in so instructing the jury: Mutual Ins. Co. 
vs. Deale, 18 Md., 26; Fidelity Ins. Co. vs. Ficklin, 74 Md., 172; 
Lutz vs. Metropolitan Life Ins. Co., 186 Pa., 527; Campbell vs. 
New England Mut. Life Ins. Co., 98 Mass., 401; Philips on In- 
surance, § 342. In view of the uncontradicted evidence to which 
we have referred, we think that in the present case the question 


of the materiality of the representations was erroneously sub- 
VoL. XXXIV.- 6. 
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mitted to the jury by the court below in granting the plaintiff’s 
first prayer, and the unmodified part of the defendant’s third 
prayer. 

The cardinal question raised by the action of the court on the 
prayers is whether it was proper to require the jury, in addition 
to finding the fact of the representations alleged to have been 
made by Mrs. Miller, and their materiality to the risk to go fur- 
ther, and find that the representations were known to her to be 
untrue and fraudulent when she made them, in order to find a 
verdict for the defendant. The learned judge below required the 
jury to so find by the rejection of the defendant’s third prayer as 
offered, and modifying it as he did before granting it; and he, in 
effect, made the same ruling in granting the plaintiff’s first prayer. 
These rulings on the prayers were, in our opinion, erroneous 
The better authorities agree that a material misrepresentation 
made by an applicant for life insurance, in reliance on which a 
policy is issued to him, avoids the policy, whether it be made in- 
tentionally, or through mistake and in good faith. This doctrine 
rests upon the fact that, even if the untrue material representa- 
tion be innocently made, it deceives the insurer, who relies upon 
it, and thus the risk which he actually assumes is different from 
the one which the action of the applicant in making the repre- 
sentation led him to suppose he was assuming: May on Insur- 
ance, § 181; Bliss on Life Insurance, §§ 48, 49; Phillips on In- 
surance, § 537; Carter vs. Boehm, 3 Burrows, 1909; Campbell 
vs. New England Mut. Life Ins. Co., 98 Mass., 381; Am. & Eng. 
Encycl. of Law, vol. 16 (2d Ed.), p. 933. 

The uncontradicted evidence in this case to which we have re- 
ferred establishes the fact that Mrs. Miller, when she was an ap- 
plicant for the policy sued on, made untrue representations to the 
defendant in reference to the state of her health, which were 
not only material, but were vital, to the risk, and that the policy 
was issued to her in reliance upon those representations. It is 
difficult to understand how she could have made some of those 
representations in ignorance of their untruth. But be that as it 
may, it is irrational to suppose that the appellant would have 
issued the policy if it had been apprised of the true state of the 
facts to which the representations related. The same effect was 
produced on the appellant as if the representations had been 
fraudulent, for it was induced by them to enter into a risk which 
it would have rejected if it had been properly informed, and it 
ought not to be held to a risk which it assumed in that manner. 
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The judgment appealed from will be reversed because of the 
erroneous action of the court below upon the prayers, and, in 
view of the uncontradicted evidence as to the fact of the untrue 
representations made by the applicant for the insurance, and the 
evident materiality ofethe subject to which they relate, we think 
that no recovery ought to be had upon the policy sued on, and 
we will not send the case back for a new trial. Judgment re- 
versed, with costs, without a new trial. 


SUPREME COURT OF NEBRASKA. 


FARMERS’ & MERCHANTS’ INS. CoO. 
v8. 


WARNER.* 


Where a policy of insurance contains a clause permitting the company tu 
repair an injured building instead of paying the damages sustained in 
money, its option to repair to be exercised within sixty days from 
the receipt of proof of loss, and where the company, by its conduct, 
waives the proof of loss stipulated by the policy, in such case the 
option to repair must be made within sixty days from the date of its 
waiver of proof of loss. 


Commissioners’ Opinion. Department No. 3. Error to Dis- 
trict Court, Boone County. Action by Asher D. Warner against 
the Farmers’ & Merchants’ Insurance Company. Judgment for 
plaintiff. Defendant brings error. 


HALLECK F. ROSE, for Plaintiff in Error. 
J. S. ARMSTRONG and W. W. McGan, for Defendant in Error. 


DuFFIE, C. 
This suit was brought to recover for a loss under a tornado 
policy for $1,800 written upon a barn. The policy contains the 
following stipulation :— 


It is provided further that it shall be optional with the com- 
pany to repair, rebuild or replace the property lost or damaged 
with other of like kind or quality within a reasonable time, giv- 
ing notice of their intention so to do within sixty days after 
receipt of proofs herein required; and, in case this company 
elects to rebuild, the insured shall, if required, furnish plans 
and specifications of the building destroyed. 


* Decision rendered, January 21,1904. Syllabus by the Court. 
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The loss occurred July 5, 1902. Warner notified the company’s 
local agent, who gave notice to the company of the loss, and or. 
July 17th or 18th a special agent or adjuster of the company 
visited the premises, and attempted to make a settlement of the 
loss. Warner communicated to this adjuster all the information 
he possessed concerning the bwilcing and the loss, whereupon 
the adjuster filled out formal proofs of loss, which he requested 
Warner to sign, but as the proof of loss so made out by the ad- 
juster contained a clause acknowledging payment in full of the 
loss in the sum of $1,500, Warner refused to sign it, and re- 
quested that the agent furnish him with blanks upon which to 
make proofs of loss, which was reiused. Further negotiations 
between Warner and the company were had, and on October 9, 
1902, the following letter was addressed by the secretary of the 
company to the defendant in error :-— 


A. D. Warner, St. Edward, Neb.—Dear Sir: We have just 
received a communication from our Mr. Burr stating that you 
were willing that Mr. Lawrence or some reliable contractor 
should rebuild the barn destroyed by wind some short time 
ago. We have consulted Mr. Lawrence, who is present while 
this is being dictated, and he stated that he will be perfectly 
willing to accept the proposition to rebuild the barn for $1,500 
using the salvage which was left, and which he has a list of. 
So kindly accept this as notice that we will proceed as soon as 
possible to rebuild this barn as near as possible as it was be- 
fore the catastrophe.* Kindly advise us if this proposition is 
accepted by you by return mail and oblige. Of course we 
would prefer to be rid of the annoyance necessary to the re- 
building of this, and would be willing in lieu thereof to allow 
$1,500 in cash. However, you seem adverse to accept this, and 
we will proceed as above. Yours very truly, L. P. Funkhouser, 
Secretary. 


October 15, 1902, Mr. Warner replied as follows :— 


Keplying to your letter of recent date I will say that under 
no circumstances will I accept your proposition of $1,500 in 
cash. I further say, as I have told each of your representa- 
tives, I would gladly have you rebuild my barn providing it is 
built under the terms of the policy; viz.: built under the same 
plans and specifications as the old barn was built, out of new 
material equally as good as that which was :n the old barn and 
constructed by competent mechanics providing the same can 
be done and completed within thirty days. This will close the 
matter so far as I am concerned and further correspondence 
upon the proposition wili be unnecessary. Very truly yours, 
A. D. Warner. 


Some six days after the date of this letter one Swanson, with a 
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iorce of men, went to the site of the insured barn for the purpose 
of restoring it, but Warner upon being informed that. Swanson 
proposed to use some of the original material in the barn in re- 
building the same, refused to let him proceed, and in its answer 
the company claimed damage in the sum of $100 on account of 
payment made to Swanson and the men employed by him for the 
time spent in going to the premises and returning therefrom and 
expenses of the trip. In the petition filed Warner claimed that 
the building had been entirely destroyed, and that he was entitled 
to recover the full amount of the policy. The company contro- 
verted this claim, alleging in its answer that the building was not 
totally destroyed within the meaning of our insurance laws, ana 
that under its policy it had a right to rebuild. 

Plaintiff in error in its briei cites authorities to the effect that 
under the value-policy law of this state the company has the 
option to rebuild where the loss is not total, where the policy 
contains a condition similar to the one in suit; and complaint is 
made of the sixth instruction given by the court in the following 
language: “You are further instructed that the burden of proof 
is on the defendant herein to prove by a preponderance of the 
evidence that a subsequent contract to rebuild the building was 
entered into other than that mentioned under the terms of the 
policy, and that it complied with all the terms and conditions of 
said subsequent contract.” This instruction, it is said, took from 
the jury any right to consider the claim made by the company 
that it had a right, under the policy, to rebuild, if it elected so to 
do. In other words, it is urged that the court refused to allow 
the jury to consider any evidence of the claimed right of the 
company to exercise its election to rebuild, instead of paying the 
actual damage suffered, if the building was not totally destroyed. 
Conceding this to be true, we do not think that the company was 
in any wise prejudiced thereby. Under the holding in Home Fire 
ins. Co. vs. Hammang Bros. & Co. (44 Neb., 556); Etna Ins. Co. 
vs. Simmons (49 Neb., 811), and in other cases referred to in 
these instructions, we are compelled to hold that when the com 
pany sent its adjuster to the premises to make an examination, 
and ascertained for itself the amount of the loss and the cause 
thereof in response to a request from Warner, it was a waiver ot 
any formal proofs of loss, which, by the terms of the policy, were 
required to be made by Warner. This occurred on the 17th or 
i8th of July. No election to rebuild was made by the company 
until October 9th, more than sixty days after this waiver, and 
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consequently not within the time when its election to rebuild 
could be made. An examination of the record discloses that, 
while the letters above set forth were not pleaded as a contract 
between Warner and the company for rebuilding the barn, it is 
evident that the company assumed the attitude on the trial of the 
case that such a contract did exist, and the court, out of abundant 
caution, and that the jury might not be misled, gave the sixth 
instruction, of which plaintiff in error now complains. We are 
also firmly impressed with the conviction that the jury, as it 
might well from the evidence, found that the loss was total, and 
that the insured was entitled to recover the full amount of the 
policy. In its fourteenth instruction the court directed the jury 
as follows: “You are instructed that if vou should find from a 
preponderance of all the evidence in this case that the building 
insured was not wholly destroved, as in these instructions de- 
fined, then and in that case the plaintiff will not be entitled to any 
sum in excess of actual and immediate loss or damage to the 
barn at the time of the tornado, with interest on said amount at 
the rate of 7 per cent from the 5th day of Juiy, 1902.” This in- 
struction is in exact accord with instruction No. 1 asked by the 
plaintiff in error, and is a full answer to the complaint now made 


that the court refused to accept the theory of the plaintiff in error 

that it was liable only for the actual damage done by the storm 

in case the building was not totally destroved. The case was not, 

perhaps, tried strictly upon the issues made by the pleadings, but 

we do not discover any prejudicial error which calls for a reversal 

of the judgment, and therefore recommend its affirmance. 
Kirkpatrick and Letton, CC., concur. 


PER CURIAM. 
For the reasons stated in the foregoing opinion, the judgment 
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LOWER COURT DECISIONS. 


TITLE TO POLICY OF A BANKRUPT. 


District Court, E. D. Arkansas, W. D. 


GOULD 
v8. 
NEW YORK LIFE INS. CO. Er at.* 


The provision of the U. S. Bankrupt Act, which permits the bankrupt to 
retain the policy upon payment to the trustee of the surrender value, 
does not prevent title passing to the trustee where the policy has an 
actual cash value, though it has no surrender value, if it is payable to 
the personal representatives of the bankrupt. Butgit does not pass 
where it has no actual value as an asset. 


A note had been given on such a policy for the first premium, which was 
unpaid, and the payment of the second premium became due in about 
thirty days after the insured was adjudged a bankrupt, and by its terms 
was continued in force for thirty days after the second premium re- 
mained due and unpaid. It was surrendered to the trustee, but had no 
surrender value, and was not scheduled. The insured committed sui- 
cide within the thirty days that the second premium remained due and 


unpaid. 
Held, That it had no value as an asset, and its proceeds belonged to the 
administrator of insured. 


In Bankruptcy. Action by a trustee to recover the proceeds 
of a policy of insurance on the life of the bankrupt. 

This cause having been submitted to the court, a trial by jury 
having been waived, the court made the following findings of 
facts :— 

The plaintiff is trustee in bankruptcy of the estate of B. F. Mc- 
Kenzie, who died after the adjudication in bankruptcy. He 
seeks to recover by this action the sum of $5,000 from the de- 
fendant insurance company on a policy issued by it on May 16, 
1903, on the life of the deceased bankrupt. The policy was a 
twenty annual payment life policy, payable upon the death of the 
assured to his executors, administrators or assigns. The widow 
of the deceased bankrupt having made a claim for the money as 
administratrix of the estate of her deceased husband, and also 
as the widow, the insurance company declined to pay the money, 
whereupon this suit was instituted, making the insurance com- 
pany and the administratrix and widow of the deceased bank- 


*% Decision rendered, November 2, 1904. 
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rupt parties defendants. The insurance company admitted an 
indebtednes of $4,731.92 on the policy, and paid the money into 
court, leaving it to the court to determine who is entitled thereto. 
The other defendants filed separate answers, the administratrix 
claiming the fund as belonging to the estate, and the widow 
claiming dower if it is held that the money belongs to the trustee 
in bankruptcy. Other facts agreed upon by the parties and 
adopted by the court as part of its findings of facts are as fol- 
lows: “On May 16, 1903, Ben F. McKenzie took out a policy of 
insurance in the New York Life Insurance Company for $5,000. 
He did not pay the premiums in cash, but executed his note for 
same, which was paid by the company, deducting the amount 
thereof from the face of the policy which was paid into court. 
That on the 16th day of May, 1903, he took out another policy of 
insurance in the Union Central Life Insurance Company for the 
sum of $5,000. « Both of these policies were payable to the estate 
of the said Ben F. McKenzie, and are hereto attached, and made 
part hereof. On February 16, 1904, McKenzie, on his own peti- 
tion, was adjudicated a bankrupt by the District Court of the 
United States, Eastern District of Arkansas, and on the 
day of February, James Gould was appointed as trustee of his 
estate. In the schedules filed by McKenzie as aforesaid the 
policies of insurance were listed as part of his assets, but the 
policies were retained by McKenzie. On the 11th day of May, 
1904, at his examination held before the referee, McKenzie was 
ordered to and did turn over these policies to the attorneys of 
the trustee. The annual premium of $254.85 on the policy issued 
by the New York Lite became due on May 16, 1904, and the 
premiums on the Union Central policy became due one year after 
the date of its issuance. It was provided in the policy issued by 
the New York Life Insurance Company that if the premium 
should not be paid on May 16, 1904, the policy should be auto- 
matically extended for its full value until July 16, 1904, on which, 
date it would lapse; and it was further provided that, if the pre- 
mium was paid within one month afte: it became due, the policy 
would revive in full force; but, as McKenzie died June 1gth, it 
was too late to revive the policy, and the same would have lapsed 
on July 16, 1904. The trustee in bankruptcy did not pay the pre- 
mium due on May 16th, nor report to the court the fact that 
such premiums were due, and did not ask an order to pay such 
premiums, or an order to revive said policy. Neither did the 
trustee have the policy appraised, or offer same for sale with the 
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other assets of the bankrupt, nor did the trustee ascertain the 
cash surrender value of the policy at the date of adjudication, or 
give the bankrupt an opportunity to pay the same to him. That 
if the bankrupt had lived until after July 16th, the policy would 
have lapsed, as did the policy in the Union Central Insurance 
Company, on account of the failure of the trustee to pay pre- 
miums. That at the time of his death the bankrupt was about 
thirty years of age, and in good health, and the cause of his death 
was suicide. That the policies had no cash surrender value on 
the date of adjudication, and would not have had any until two 
annual premiums had been paid. That the said Ben F. Mc- 
Kenzie died by his own hand on June 19, 1904, leaving, him sur- 
viving, the defendant, Sallie A. McKenzie, his widow, with whom 
he had intermarried on January 17, 1901, and that he and the 
said Sallie A. McKenzie lived and cohabited together as man and 
wife from that date until his death.” The court further finds that 
the policy had no substantial value at the time of the bankrupt’s 
adjudication, its only value being speculative, depending upon 
the death of the bankrupt before July 16, 1904. 


J. M. & J. G. Taytor, for Plaintiff. 

RosE, HEMINGWAY & RosE, for Defendant New York Life 
Ins. Co. 

WHITE & ALTHEIMER, for Defendant Sallie A. McKenzie. 


TRIEBER, D. J. 

The determination of the questions of law involved in this case 
depends upon the construction of section 70 of the bankruptcy 
act (Act July 1, 1898, c. 541, 30 Stat., 565 [U. S. Comp. St., 1901, 
Pp. 3451]). Neither the Supreme Court of the United States nor 
the United States Circuit Court of Appeals for this, the Eighth, 
Circuit, the only courts whose judgments are conclusive on this 
court, has ever construed this section on the issues involved 
herein. While there are a number of decisions of other courts 
on this subject, they are anything but harmonious. The court 
must, therefore, determine this cause according to its own judg- 
ment, aided by the reasoning of the learned judges who have 
heretofore passed upon these questions. 

Section 70 of the bankruptcy act, which is entitled “Title to 
Property,” provides what property of the bankrupt shall pass to 
the trustee. After enumerating certain specific kinds of property 
in the first four subdivisions, the fifth is as follows :— 
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Property which prior to the filing of the petition he could by 
any means have transferred, or which might bave been levied 
upon and sold under judicial process against him, provided 
that when any bankrupt shall have any insurance policy which 
has a cash surrender value, payable to himself, his estate or 
personal representatives, he may, within thirty days after the 
cash surrender value has been ascertained and stated to the 
trustee by the company issuing the same, pay or secure to the 
trustee the sums so ascertained and stated and continue to 
hold, own and carry such policy free from the claims of the 
creditors participating in the distribution of his estate under 
the bankruptcy proceedings; otherwise the policy shall pass 
to the trustee as assets. 

The contention of the learned counsel for the defendant is that 
under this provision the title to a life policy, payable as the one 
in controversy is, to the assured’s executors, administrators, o7 
assigns, does not pass to the trustee in bankruptcy, because it has 
no surrender value. The intent of Congress, as clearly expressed 
in section 70, was that the title to all property of the bankrupt 
not exempt under the laws of the state where the bankrupt re- 
sides from levy or sale under execution, and from the sale of 
which by the trustee something may be realized for the benefit 
of the bankrupt’s creditors, should vest in the trustee. It will be 
noticed that this subdivision 5, § 70a, 30 Stat., 566 [U. S. Comp. 
St., 1901, p. 3451], provides for the vesting in the trustee of the 
title, not only of all property subject to seizure or sale under 
judicial process, but also all property which, prior to the filing of 
the petition, the bankrupt might have transferred. This practi- 
cally covers everything which the bankrupt might own, and from 
which, by sale, some funds could be realized by the trustee for 
the benefit of the estate. In Page vs. Edmunds (187 U. S., 596) 
the title to a membership in a stock exchange was held to pass, 
under this provision of the law, to the trustee, and in Fuller vs. 
New York Fire Ins. Co. 184 Mass., 12) the title to fire insur- 
ance policies was held to vest in the trustee. Were it not for 
the proviso to subdivision 5, the bankrupt would not be entitled 
to any privilege whatever in relation to his life policies. It is 
only by virtue of the proviso that he is given the option of be- 
coming the purchaser of the policies upon payment by him of 
the cash surrender value, and of that he must avail himself within 
thirty days after the value has been ascertained. The proviso 
does not control the vesting of the title to the bankrupt’s estate. 
It merely modifies it as to one item; viz., life policies which have 
a cash surrender value. 
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The office of a proviso is to restrain or modify the enacting 
of a clause of a statute. As defined by Mr. Justice Story in 
United States vs. Dickson (15 Pet., 141, 165) :-— 

“The general rule of law which has always prevailed, and be- 
come consecrated, almost, as a maxim in the interpretation of 
statutes, is that where the enacting clause is general in its lan- 
guage and objects, and a proviso is afterward introduced, that 
proviso is construed strictly, and takes no case out of the enact- 
ing clause which does not fall fairly within its terms. In short, a 
proviso carves special exceptions only out of the enacting clause ; 
and those who set up any such exception must establish it as 
being within the words as well as within the reason thereof.” 

To the same effect are Dollar Savings Bank vs. United States, 
19 Wall., 227; Ryan vs. Carter, 93 U. S., 78; Boston Safe De- 
posit Co. vs. Hudson, 15 C. C. A., 651; McRae vs. Holcomb, 46 
Ark., 306. : 

Following this rule, it is doubtful whether any other policy 
than that which has a cash surrender value is subject to redemp- 
tion by the bankrupt: In re Mertens, 131 Fed., 972. But, in 
view of the fact that this proviso was enacted solely for the bene- 
fit of the unfortunate debtor, and the further fact that the pay- 
ment by him of the full value of the policy—that is, the payment 
of all that the trustee could realize by a surrender or sale of the 
policy—gives the creditors all that they can possibly receive, 
many of the courts have construed this proviso liberally by ap- 
plying it to all life policies, whether they have a surrender value 
or noi, if there is a cash value to them which can be obtained by 
the trustee from a sale of the policy. Such a liberal view can do 
no harm to the creditors, while, on the other hand, it may prove 
very beneficial to the bankrupt, who thereby is enabled to con- 
tinue his life policy at the lower rate, based upon the age when it 
was first taken out, instead of paying the increased rate neces- 
sarily charged at an advanced age, and also enables him to retain 
a policy even if the state of his present health would prevent him 
from securing a new policy. But as this question does not arise 
in the case at bar, it is unnecessary for the court to determine it. 
That Congress did not intend to prevent the vesting in the trus- 
tee of the title to life policies which have a cash value but have 
no surrender value clearly appears from the language used, for, 
had that been the intention of Congress, there would have been 
no trouble to express it in terms neither ambiguous nor subject 
to different constructions. 
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Another reason why it is clearly apparent that Congress did 
not intend to prevent a trustee in bankruptcy from becoming 
vested with the title to policies which have a cash value, but no 
surrender value, is that it is a well-known fact that until within 
the last few years many of the leading life insurance companies 
did not issue policies which had a cash surrender value at any 
time before maturity, basing their refusal to do so upon the meri- 
torious ground that the right of surrender would in many in- 
stances defeat the beneficent object of life insurance to provide a 
fund for the family of the assured after his death, as the fact that 
the money could be obtained at any time by a loan or a surrender 
of the policy would tempt the assured to avail himself of this 
privilege whenever his business interests required any moneys 
which he could not otherwise easily’: obtain. Many of the 
tontine policies, when first issued, not only made no provision for 
a cash surrender value, but contained a special provision for an 
entire forfeiture of the policy upon the failure of the assured to 
pay a single premium at maturity, although such premium was 
the last one to be paid before the maturity of the policy. 

If the contention of the learned counsel for the defendant is 
correct, such a policy, no matter how great its actual value, or 
how large a sum could be obtained by a sale thereof, would still 
remain the property of the bankrupt. It requires no extended 
argument to show that such a construction would be in conflict 
with the entire spirit of the bankruptcy act. The court is clearly 
of the opinion that the title to a life policy payable, as this was, 
to the assured’s executors, administrators, or assigns, passes to 
the trustee upon the adjudication of bankruptcy, even if it had 
no surrender value, provided it has a real cash value, which could 
be reaiized either by sale by the trustee or otherwise. The identi- 
cal question has been decided in conformity with the views 
herein expressed in re Welling, 51 C. C. A., 151, in re Slingluff 
(D. C.), 106 Fed., 154, and in re Mertens, 131 Fed., 972. 

But, if the policy has no actual cash value, does the title vest 
in the trustee? That this policy had no real cash value is ap- 
parent from the agreed statement of facts. The policy had been 
in force only one year. The first premium had not yet been paid, 
although the policy, having been delivered, was in full force. The 
assured was, at the time of his death, only 30 years of age, and 
in good health. The annual premium for the next nineteen years 
was $254.85. Unless the second annual premium was paid on or 
before the 16th day of June, 1904, the policy would become abso- 
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jutely worthless on the 16th day of July, 1904. The trustee made 
no efforts to pay the premium, and it is hardly necessary to state 
that, had he applied to the court for directions, the court would 
not only have authorized him to pay the premium on the policy, 
but would have directed him to surrender it. It was the unfor- 
tunate suicide of the bankrupt less than a month before the 
policy became absolutely void which made it a valuable asset. 

The general rule is that personality, which has no salable value, 
such as books of account, private manuscripts, family pictures 
and heirlooms, are not subject to levy and sale under execution ; 
for the object of an execution, as is that of bankruptcy proceed- 
ings, is to realize something substantial for the benefit of cred- 
itors, and not to harass the debtor. If nothing could be realized 
either by a surrender or a sale of the policy, there was nothing 
to pass to the trustee: Drake on Att., § 249; Rosenthal vs. 
Circuit Judge, 98 Mich., 208. The mere chance that the bank- 
rupt might die, or, as in this case, commit suicide, within the 
short time the policy was to remain in force, is not a privilege 
which the law will protect. It would be a mere wager on the life 
of an unfortunate debtor, and for this reason against public 
policy: Warnock vs. Davis, 104 U. S., 775; Cammack vs. Lewis, 
15 Wall., 643. That in such a case a policy of insurance does not 
pass to the trustee has been held in re Buelow (D. C., 98 Fed., 
86), and in re Josephson (D. C., 121 Fed., 142, affirmed in 59 C. 
C. A., 650), and this seems to be the opinion of nearly all text- 
writers on that subject: Loveland on Bankruptcy (2d Ed.), p. 
410; Brandenburg on Bankruptcy (3d Ed.), p. 755; Collier, 
Bankr. (4th Ed.), p. 514. As the policy at the time of the bank- 
rupt’s adjudication was practically of no value, for it could not 
have been surrendered for a cash consideration, nor, in the opin- 
ion of the court, could anything have been realized if offered for 
sale—and that the trustee was of that opinion is evidenced by the 
fact that he made no efforts to sell the same, or even have it 
appraised as property of the bankrupt—there was nothing to 
pass to the trustee except the right to speculate on the bank- 
rupt’s life for a short time; and neither the bankruptcy act nor 
any other statute authorizes this. 


The judgment will be that the administratrix is entitled to the 
fund, and, as the Probate Court in which the estate is being ad- 
ministered is vested with jurisdiction to determine the widow’s 
right to dower, her petition to have dower assigned to her in this 
action will be dismissed. 
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In order to give the trustee an opportunity to have this cause 
reviewed by the Court of Appeals, if so desired, there will be a 
stay of thirty days granted before the money in the registry of 
the court is paid over to the administratrix. 


MISCELLANY. 


Cases to which an insurance company may or may not be a party, which 
are not actions on policies, but which relate to matters outside of insur- 
ance proper; as, jurisdiction, receiver, injunction, pleading, practice, 
mandamus, wills, usury, lodges, the relations of statute laws to corpora- 
tions, laws of sister States, etc., where the principles and practice of insur- 
ance, as such, are not specifically involved; Me other cases of incidental 
interest to underwriters, or where for special reasons a full report has 
been deemed unnecessary. These sketches are given merely as chapters 
of current information, and are not intended as digests, nor for citation. 


BENEVOLENT SOCIETY—CHANGE OF By-LAws. 


Subsequent change in the laws of a benevolent society, altering 
the times of paying the annual assessments and apportioning their 
application somewhat differently from that originally stipulated, 
but not changing the amount, does not excuse their non-pay- 
ment. Such was the decision of the Supreme Court of Illinois in 
the case of National Council of the Knights and Ladies of Secur- 
ity vs. Dillon, decided October 24, 1904. 


RIGHTS OF ASSIGNEE. 


In the case of Cash vs. Hayden’s Administrator, decided by the 
Court of Appeals of Kentucky, it was held that the assignee of a 
life insurance policy held as collateral to a note, in the absence of 
any claim that he was insolvent, or that the administrator would 
be in danger of loss by permitting it, was entitled to retain and 
collect the proceeds of the policy and apply the same so far as 
needed to the payment of the note. 


ALLEGATION AS TO ACCIDENT. 

In the case of Pervanger vs. Union Casualty & Surety Com- 
pany, decided by the Supreme Court of Mississippi, November 
28, 1904, the declaration alleged that death was caused from 
bodily injuries to his lungs or stomach, or from the rupture of 
some blood vessel, caused by being strained in lifting or handling 
some heavy substance which fell against or struck the insured 
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while being so lifted, causing the injury. It was held that the 
declaration was sufficiently definite without specifying the organ 
hurt, under a policy insuring against loss effected solely, directly 
and independently of all other causes, by bodily injuries sustained 
through external, violent and accidental means. 


INSOLVENCY— PREMIUM NoTE—MUTUAL COMPANY. 


In the case of French vs. Millville Mfg. Company, decided by 
the Court of Errors and Appeals of New Jersey, November 19, 
1904, the following syllabus was furnished by the court +— 

In certain premium notes given to a mutual insurance com- 
pany, the insured promised to pay “in such proportions and at 
such times as the directors of said company may agreeably to 
their charter require.” The company having become insolvent, 
the receiver appointed by the Court of Chancery made an as- 
sessment in lieu of the directors. In an action at law by the 
receiver to recover said assessment upon said notes :— 

Held, That the receiver was entitled to recover upon proving 
the notes, the assessment, and the giving of the notice required 
by the charter. 


The case of Meley vs. Whitaker (40 Atl., 593, 61 N. J. Eq., 
602) followed and applied. 


The former secretary of a mutual insurance company, when 
exainined as a witness as to transactions with the company, of 
which at the time of their occurrence he had knowledge, was 
permitted to refresh his recollection by consulting the policy 
register, applications and transfer and cash books of the com- 
pany, kept at his office during the time he was secretary. 


Held, That this was a proper exercise of a discretion that re- 
sided in the trial court. 


INSURANCE COMMISSIONER AS ATTORNEY TO ACCEPT SERVICE. 


In the case of the Mutual Reserve Fund Life Association vs. 
Scott, decided by the Supreme Court of North Carolina, October 
4, 1904, it was held that, under the laws of that state, a power of 
attorney, appointing the insurance commissioner to accept 
service was irrevocable, so long as any liability existed against 
the company in the state, although it had ceased to do business 
there. 


SURETY. 


Failure of contractor to insure as stipulated does not release 
his surety where no loss occurs, according to the decision of the 
Supreme Court of Indiana, in the case of Holm vs. Shideler, de- 
cided November 29, 1904. 
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Tax ON ANNUITIES 


In the case of In re Tracy, decided by the Court of Appeals of 
New York, November 29, 1904, it was held that in determining 
the transfer tax on annuities, the probable life of the annuitant 
must be determined by the rule adopted by the Superintendent 
of Insurance for valuing life policies and annuities. 


SICK BENEFITS. 


In the case of Shirts vs. Phoenix Accident & Sick Benefit Asso- 
ciation of Benton Harbor, decided by the Supreme Court of 
Michigan, January 12, 1904, the policy granted sick benefits, 
where insured was incapacitated from transacting every kind of 
work and business connected with his occupation, and as a result 
was entirely confined to the house or bed. It was held that he 
was not entitled to them after getting out to his store, and there 
being able to attend his business for two hours a day. 


BENEVOLENT ASSOCIATION—CHANGE OF BENEFICIARY. 


In the case of Woodmen’s Accident Association vs. Hamilton, 
decided by the Supreme Court of Nebraska, January 6, 1904, the 
following syllabus was furnished by the court :— 


Unless there is material error in the record brought to this 
court for review, the judgment of the trial court will be 
affirmed, regardless of the theory upon which it was defended. 


In this state, by express statute, members of mutual benefit 
associations have the right at any time, with the consent of the 
association, to substitute one beneficiary for another. 


A certificate issued by such an association, providing for the 
payment of indemnity in case of accidental death, gives to the 
beneficiary named therein a vested interest, not when the acci- 
dent happens, but when death occurs in consequence of the 
accident. 
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SUPREME COURT OF FLORIDA. 


DIVISION B. 


L’ENGLE 
v8. 


SCOTTISH UNION & NATIONAL FIRE INS. CO.* 


Chapter 4173, p. 101, act approved June 2, 1893, providing for the recovery 
of attorney’s fees in certain actions against fire and life insurance com- 
panies, was not repealed by chapter 4677, p. 33, act approved May 31, 
1899, nor is it repugnant to any provision of the Constitution of Florida 
or the Constitution of the United States, 


A policy of insurance for $2,500 on two buildings contained a clause pro- 
viding that “this entire policy, unless otherwise provided by agree- 
ment indorsed hereon or added hereto, shall be void if the insured now 
has or shall hereafter make or procure any other contract of insurance, 
whether valid or not, on property, covered in whole or in part by this 
policy.” Attached to the policy were three indorsement slips, all 
same date as the policy, one fixing the insurable value of the property 
at $2,500, in compliance with the requirements of chapter 4677, p. 33, 
act approved May 31, 1899, another being the standard mortgage 
clause with full contribution, and the third containing a description 
of the property insured, with the amount of insurance written thereon, 
and a clause as follows: ‘$2,500 total concurrent insurance permitted.” 
Held, That the clause last quoted, construed in connection with the 
language of the entire policy, permitted other concurrent insurance 
not to exceed $2,500. Hocker, J., and Taylor, C. J., dissenting. 


In construing the different provisions of a contract of insurance, all must 
be so construed, if it can reasonably be done, as to give effect to each. 
Where two interpretations equally fair may be given, that which gives 
the greater indemnity will prevail. If one interpretation, looking to 
the other provisions of the contract and to its general object and 
scope, would lead to an absurd conclusion, such interpretation must 
be abandoned, and that adopted which will be more consistent with 
reason and probability. In all cases the policy must be liberally con- 
strued in favor of the insured, so as not to defeat, without a plain 
necessity, his claim to the indemnity which, in making the insurance, 
it was his object to secure. When the words are, without violence, 
susceptible of two interpretations, that which will sustain the claim 
of the insured and cover his loss must, in preference, be adopted. 

If a written contract is ambiguous or obscure in its terms, so that the 
contractual intention of the parties cannot be understood from a mere 
inspection of the instrument, extrinsic evidence of the subject-matter 
of the contract, of the relations of the parties to each other, and of the 
facts and circumstances surrounding them when they entered into the 
contract, may be received to enable the court to make a proper inter- 
pretation of the instrument. 


Error to Circuit Court, Duval County. Action by John C. 
L’Engle against the Scottish Union & National Fire Insurance 
Company. Judgment for defendant, and plaintiff brings error. 

_ ® Decision rendered, July 19, 1904. Syllabus by the Court. 
VOL. XXXIV .—7. 
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Statement of facts by CARTER, P. J. 

On July 25, 1got, plaintiff in error began an action against the 
defendant in error in the Circuit Court of Duval County to re- 
cover upon a fire insurance policy. There was a verdict and judg- 
ment for defendant, from which this writ of error was taken by 
the plaintiff. 

The original declaration contains three counts. The first is 
substantially in the form prescribed by chapter 4935, p. 67, act 
approved May 31, 1901. It makes no reference to other insur- 
ance upon the property. It claims attorney’s fees under chapter 
4173, p. IOI, act approved June 2, 1893. 

The court sustained a demurrer to the second count, and, in 
view of the conclusions reached on other assignments of error, it 
is not deemed necessary to state the substance of that count, or 
to consider the assignment of error based upon that ruling. 

The third count was for attorney’s fees under chapter 4173, 
supra. Upon motion the court struck out so much of the first 
count as claimed attorney’s fees, and sustained a demurrer to the 
third count. 

After the ruling upon the demurrers the plaintiff amended his 
declaration by adding two new counts, numbered, respectively, 
second and third. The second count of the amended declaration 
alleges: ‘That on or about January Io, 1901, plaintiff, being the 
owner of the property insured, applied to defendant to issue a 
policy of insurance for $2,500 thereon against loss or damage by 
fire, and directed the deiendant to provide in said policy for 
$2,500 additional insurance upon said property. That thereafter, 
in compliance with such request and direction, the defendant is- 
sued and delivered to plaintiff, in consideration of $56.25 to it 
then paid by plaintiff, its policy of insurance, which said policy 
permitted $2,500 other and additional insurance, and thereby 
promised to insure plaintiff against loss or damage by fire to the 
amount of $2,500, and to make good unto plaintiff the loss or 
damage that might happen to an amount not exceeding $2,500 
for one year from the toth day of January, 1901, to the roth day 
of January, 1902, on the two-story frame shingle-roof buildings 
and additions situate 231-233 West Beaver Street, Jacksonville, 
I'la., being $1,250 specifically on each building, the loss to be 
paid sixty days after due notice and proofs made by the plaintiff 
and received by the defendant; and in said policy sundry provi- 
sions, conditions, prohibitions and stipulations were and are con- 
tained and thereto annexed, as by a copy of said policy filed 
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therewith and made a part of the declaration more fully appears. 
That at the time said policy was issued and delivered there was 
other and additional insurance upon the property to the amount 
of $1.500, of which defendant had notice at and before the time 
it issued and delivered its policy to the plaintiff, and said other 
and additional insurance to the amount of $1,500 was in force and 
effect at the time the property was destroyed by fire. That after- 
ward, on May 3, I9o1, the property was totally burned and de- 
stroyed by fire, and damage and loss was thereby occasioned to 
plaintiff to the amount of $2,500, being $1,250 upon each of said 
buildings, in such manner and under such circumstances as to 
come within the promise and undertaking of the policy, and to 
render liable and oblige the defendant to pay plaintiff said sum 
of $2,500 on account of its policy, of which loss defendant had 
due notice ; to wit, on or about May Io, 1901, whereupon defend- 
ant then and there denied that it was liable under and by virtue 
of the policy, and denied that there was anything due plaintiff on 
account of the policy, and refused to pay said loss, or any part 
thereof, for the reason that at the time said property was de- 
stroyed by fire there was other and additional insurance upon 
the property to the amount of $1,500. That, although all condi- 
tions had been performed and fulfilled, and all events and things 
existed and happened, and all periods of time had elapsed to en- 
title plaintiff to a performance of the contract and to the sum of 
$2,500, and nothing had occurred to prevent plaintiff from main- 
taining the action, yet the defendant had not paid or made good 
to the plaintiff the amount of loss and damage, or any part there- 
of; wherefore plaintiff claims $4,000 damages. 

The third count of the amended declaration is substantially 
the same as the second, except in two particulars, as follows: (1) 
It alleges that the policy permitted “$2,500 total concurrent in- 
surance,” while the second count alleges that the policy permitted 
“$2,500 other and additional insurance.” 

Second. It alleges that long prior to the loss under the policy 
the plaintiff paid the defendant the premium demanded by it for 
the issuance of the policy, and defendant received and accepted 
the same, and that after such payment and receipt of the pre- 
mium the defendant knew of the existence of the other and addi- 
tional insurance on the property, and with such knowledge kept 
and retained the premium so paid, and never at any time paid or 
returned the same, or any part thereof, to plaintiff, or tendered 
or offered so to do, but still retains and keeps same; while the 
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second count omits such allegations. Each count contains other 
allegations not necessary to be mentioned. 

The policy was attached to and made a part of the declaration. 
Three riders, or indorseiment slips, each signed by the agent, and 
purporting to be attached to the policy, appear as parts of the 
policy. The first indorsement slip contains the following among 
other provisions :— 

$2,500 on the two-story frame shingle-roof buildings and 
additions, including foundations, plumbing, steam, gas and 
water pipes and connections, and all permanent fixtures for 

heating and lighting, occupied as dweliings and situate 231-233 

West Beaver Street, Jacksonville, Fla., being $1,250 specifi- 

cally on each building. 

$2,500 total concurrent insurance permitted. 


The second indorsement slip is a standard mortgage clause 
with full contribution. The third indorsement slip is as follows: 


Florida indorsement slip. For policy covering two or more 
buiidings. The insurable values of the buildings herein de- 
scribed are fixed at the following amounts :— 

Value of buildings :— 
Building No. I 1250 Building No. 3. 
Building No. 2 1250 Building No. 4. 


Attached to policy No. 263958, Scottish Union & National 
Insurance Company, to comply with the act of the Legislature 
of the state of Florida regulating the issue of policies by fire 
insurance companies, approved May 31, 1899. 

The body of the policy contains a stipulation as follows :— 

This entire policy, unless otherwise provided by agreement 
indorsed hereon or added hereto, shall be void if the insured 
now has or shall hereafter make or procure any other contract 
of insurance, whether valid or not, on property covered in 
whole or in part by this policy. 

The defendant filed its pleas, making them applicable to each 
count as follows: (1) The alleged policy was void, in that, with- 
out an agreement indorsed thereon or added thereto, the plain- 
tiff, at the time said alleged policy issued, had another contract 
of insurance on property covered by the alleged policy. 

(2) The alleged policy was void in that, without an agreement 
indorsed thereon or added thereto, the plaintiff at the time of the 
alleged loss by fire had another contract of insurance on prop- 
erty covered by said alleged policy. 

(3) At the time said alleged policy was issued and delivered 
there was other and additional insurance upon said property, 
procured by the plaintiff, to the amount of $1,500. 
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(4) At the time said property was destroyed by fire there was 
in force and effect other and additional insurance upon said prop- 
erty, procured by the plaintiff, to the amount of $1,500. 

(5) At the time said alleged policy was issued and delivered 
there was other and additional insurance upon said property, 
procured by the plaintiff, to the amount of $1,500, and said de- 
fendant had no notice or knowledge of said other and additional 
insurance. 

(6) At the time said property was destroyed by fire there was 
in force and effect other and additional insurance upon said prop- 
ertv, procured by the plaintiff, to the amount of $1,500, and said 
defendant had no notice or knowledge of said other and addi- 
tional insurance until after the alleged loss by fire. 

The plaintiff filed his demurrer to each of the defendant’s pleas, 
and assigned as matters of law to be argued: (1) The pleas do 
not issuably deny or avoid any material allegation of the 
amended declaration. 

(2) Said pleas do not allege any facts constituting a defense 
to the several counts of the amended declaration. 

(3) It appears by the declaration that the policy of insurance 
permitted other and additional insurance. 

The court sustained this demurrer to the first, second, third and 
fourth pleas, so far as the third count of the amended declaration 
was concerned, and overruled it as to each of the six pleas so far 
as the first and second counts of the amended declaration were 
concerned. Issue was thereafter joined on the pleas, and a trial 
had, with the result stated. 

Among the rulings assigned as error are included those dispos- 
ing of the motion to strike, the demurrer to the third count of the 
original declaration and the demurrer to the pleas, and the court 
does not deem it necessary to consider any other. 


E. P. AxTELL and E. J. L’ ENGLE, for Plaintiff in Error. 
A. CocKRELL & Son, for Defendant in Error. 


CARTER, P. J. (after stating the facts). 

The rulings upon the motion to strike that portion of the first 
count relating to attorney’s fees, and upon the demurrer to the 
third count of the original declaration, which also claimed at- 
torney’s fees, are erroneous, for the reason that chapter 4173, 
p. 101, act approved June 2, 1893, authorizes such recovery in 
cases of this kind. That act was not repealed by chapter 4677, 
Pp. 33, approved May 31, 1899, nor is it repugnant to any provision 
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of the Constitution of this state or the Constitution of the United 
States. This was expressly decided in Hartford Fire Ins. Co. vs. 
Redding (Fla.), 37 South., 62. We do not mean to intimate that 
the judgment in favor of defendant would be reversed for these 
errors if no other was found in the record. 

In determining the propriety of the ruling upon the demurrer 
to the pleas, it will be necessary to ascertain the meaning of the 
clause in the first indorsement slip attached to the policy, reading, 
“$2,500 total concurrent insurance permitted,” as the policy was 
filed with the declaration and made a part of each count thereof. 
It is not claimed that any of the pleas should be construed as de- 
nying the execution of the policy or of the indorsement slip, ex- 
cept the first and second, and as to these it is contended that the 
allegation, “Said alleged policy was void, in that without an 
agreement indorsed thereon or added thereto the plaintiff 
* * * had another contract of insurance on property covered 
by said alleged policy,” should be held to constitute a denial that 
the clause, “$2,500 total concurrent insurance permitted,” was 
made a part oi the policy by indorsement. The court is of opin- 
ion that no such effect can be given these pleas. They do not 
deny the execution of the policy, nor do they deny that the in- 
dorsement slip was duly executed and attached to the policy as 
appears from the policy itself made a part of the declaration. 
They proceed upon the theory that nothing in the policy can be 
construed as a permission for other insurance, and that no agree- 
ment relating to other insurance was indorsed on the policy other 
than such as appears upon its face. By the terms of the policy 
it was to be void, unless otherwise provided by agreement in- 
dorsed thereon or added thereto, if the insured then had or 
should thereafter make or procure any other contract of insur- 
ance, etc. The clause quoted from the indorsement slip purports 
to give the insurer’s consent to or permission for insurance. It 
has direct reference to the provision against other insurance, and 
can have reference to any other provision in the policy. It was 
inserted at the time the policy was written, for it appears upon 
the indorsement slip along with the description of the property 
insured, which bears the same date and the signature of the same 
agent as the policy itseli. It purports clearly and definitely to 
give the insurer’s consent or permission for “$2,500 total concur- 
rent insurance.” Unless other or additional concurrent insur- 
ance was intended, then the clause means nothing more than that 
the insured is permitted to take out and carry this particular 
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policy, which is absurd, for no such permission was within the 
contemplation of the parties, or required by the terms of the 
policy. The use of the word “permitted,” shows that the insurer 
intended to give its consent to something that was prohibited by 
the policy. As the prohibition extends only to other insurance, 
and not to the insurance then written, we must apply the permis- 
sion to the kind of insurance prohibited; viz., other insurance, 
for the conclusion is irresistible that the parties so intended it. 
Suppose the clause had read, “Concurrent insurance permitted,” 
can it be doubted that the permission was intended to relate to 
other insurance, and to authorize any amount, provided it was 
concurrent? Or suppose the clause had read “$1,500 total con- 
current insurance permitted,” would it be doubted for a moment 
that $1,500 additional concurrent insurance was intended to be 
permitted? The clause permits “concurrent” insurance. The 
word “concurrent” means “acting in conjunction, agreeing in the 
same act, contributing to the same event or effect, co-operating, 
existing or happening at the samme time, operating on the same 
objects:” Webster's International Dictionary. See, also, East 
Texas Fire Ins. Co. vs. Blum, 76 Tex., 653; Senor vs. Western 
Millers’ Mut. Fire Ins. Co. (Mo. Sup.), 79 S. W., 687; Wash- 
burn-Halligan Coffee Co. vs. Merchants’ Mut Fire Ins. Co., 110 
Iowa, 423—as to the meaning of the word as used in insurance 
contracts. It is very evident that none of these definitions give 
the word the precise meaning of “other” so that one can say that 
concurrent insurance necessarily means other insurance ex- 
clusively, but in every instance the word necessarily implies the 
existence of two or more things or conditions. Therefore the 
term “concurrent insurance,” used in granting permission for in- 
surance, cannot be construed as embracing the one amount cov- 
ered by the one policy in which the permission is granted, but 
necessarily embraces another amount or another policy, though 
it might, under some circumstances, include the former; other- 
wise we have an amount or a policy concurrent with itself alone, 
which is an impossibility under any definition of the word. In 
East Texas Fire Ins. Co. vs. Blum, supra, the policy contained 
a provision, “total concurrent insurance $4,000.” The word 
“permitted” was not used, but the court held that an amount of 
other or additional insurance ($3,000), which, with the policy so 
indorsed, would not exceed $4,000, was thereby consented to. 
In Senor vs. Western Millers’ Mut. Fire Ins. Co., supra, the 
policy covered $3,500 on buildings, boiler, engines and machinery, 
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and $1,000 on stock. It also contained a provision as follows: 
“$3,500 total insurance permitted, concurrent herewith, on build- 
ings, boiler, engines and machinery. Other insurance permitted 
concurrent herewith on stock.” The court held that the first 
clause of the permit for insurance did not authorize any other 
insurance on buildings, boiler. engines and machinery, but the 
decision was largely influenced by the last clause, which, using 
the words “other insurance,” not found in the first clause, was 
thought by the court to constitute a controlling circumstance 
showing the intention not to use the term “concurrent herewith,” 
in the first clause, as authorizing additional insurance. There is 
no such clause in the policy we are dealing with to control the 
interpretation of the clause we have: “$2,500 total concurrent 
insurance permitted.” That clause, construed naturally accord- 
ing to the obvious meaning of the language used and the pur- 
poses for which it was inserted, carries to the mind the idea that 
permission is granted to do something that the policy prohibits ; 
viz., to procure insurance; but this insurance must be concurrent 
with that secured by the policy to which the permission is at- 
tached, and must not exceed $2,500—that is, the total concurrent 
insurance which is permitted is $2,500. See Strauss vs. Phenix 
Ins. Co., 9 Colo. App., 386; Palatine Ins. Co. vs. Ewing. 34 C. C. 
A., 236. It may be admitted that the language is somewhat am- 
biguous, but under well-settled rules for the interpretation of 
contracts the conclusion we reach is correct. Thus the different 
provisions of the contract must be so construed, if it can reason- 
ably be done, as to give effect to each. Where two interpreta- 
tions equally fair may be given, that which gives the greater in- 
demnity will prevail. If one interpretation, looking to the other 
provisions of the contract and to its general object and scope, 
would lead to an absurd conclusion, such interpretation must be 
abandoned, and that adopted which will be more consistent with 
reason and probability. In all cases the policy must be liberally 
construed in favor of the insured, so as not to defeat without a 
plain necessity his claim to the indemnity, which in making the 
insurance it was his object to secure. When the words are with- 
out violence susceptible of two interpretations, that which will 
sustain the claim of the insurer and cover his loss must, in pref- 
erence, be adopted: 1 May on Insurance, §§ 174, 175, and notes; 
Strauss vs. Phenix Ins. Co., supra; Palatine Ins. Co. vs. Ewing, 
supra. See, also, McMaster vs. New York Life Ins. Co., 183 
U.S., 25; Hagan vs. Scottish Ins. Co., 186 U. S., 423; First Nat. 





1905.] L’ Engle vs. Scottish Union & National Fire Ins. Co. 106 


Bank of Florida vs. Savannah, F. & W. Ry. Co., 36 Fla., 183. It 
is insisted that this interpretation loses sight of the fact that by 
the third indorsement slip attached to the policy the insurable 
value of the property was fixed at $2,500, being $1,250 on each 
building, and that it cannot be presumed the insurer intended to 
permit the insured to carry other insurance equal in amount, its 
policy being for the full insurable value as fixed in the policy. 
This slip was attached in obedience to the requirements of chap- 
ter 4677, p. 33, act approved May 31, 1899. This statute requires 
the insurer to cause the building insured to be examined by its 
agent, and full description thereof to be made, and the insurable 
value thereof to be fixed by him and written in the policy. It 
estops the insurer irom denying that at the time of insuring the 
property was worth the amount of the insurable value as fixed 
by the agent. It fixes the measure of damages in case of total 
loss at the amount upon which the insured paid a premium, and 
in case of partial loss at such part of the amount upon which pre- 
miums are paid as the damage sustained is part of the insurable 
value of the building as fixed by the agent. The court fails to see 
that the third indorsernent slip has any controlling effect in the 
interpretation of the one relating to permission for concurrent 
insurance. The insurable value is required to be fixed, not for 
the purposes of permitting other insurance, but for the purpose 
of arriving at the measure of damages in case of loss. The in- 
surer is not permitted to deny that the property was worth the 
amount fixed as the insurable value, but the statute does not de- 
prive either party of the privilege of showing that it was worth 
more, if such fact should become material. The insurable value 
is fixed with reference to the particular policy in which it is writ- 
ten, and not with reference to all other insurance that may be 
permitted upon the property. ‘The matter of other insurance 
rests in contract. The law does not forbid it by rendering the 
policies void, even if the total insurance exceeds the value of the 
property. In such a case a moral hazard would result, and the 
insurer might be put to inconvenience in making settlement in 
case of Joss if the insurance was not concurrent; but, in the ab- 
sence of contract provisions to that effect, the policy would not 
be void, though the measure of damage might be different. So 
that the prohibition against other insurance does not come from 
the statute requiring the insurable value to be fixed, but results 
from contract provisions. These provisions render the policy 
void, unless otherwise provided by agreement indorsed thereon 





106 Insurance Law Journal. [ Feb., 


or added thereto, if other insurance exists. The clause per- 
mitting “$2,500 total concurrent insurance” is an agreement in- 
dorsed on or added to the policy, having direct reference to and 
modifying the provision against other insurance, and there is 
nothing in the insurable value clause which can be construed as 
annulling or modifying the permission given by the first indorse- 
ment slip. 

In view of the interpretation placed upon the clause permitting 
insurance it is evident that the pleas set up no defense to either 
count, for neither plea alleges that other insurance in excess of 
the limit permitted ; viz., $2,500, existed upon the property. The 
fact that the company did not know oi the existence of the other 
insurance is not material, as the permission to carry it is general, 
and the insured was not required by the policy to give the insurer 
any notice in regard thereto further than to obtain permission to 
carry other insurance. 

We have thus far considered the question of interpretation 
from a consideration of the language of the policy alone, without 
the aid of extraneous circumstances. The second count alleges 
that the plaintiff “applied to the defendant to issue a policy of in- 
surance for $2,500 on said property against loss or damage by 
fire. and directed said defendant to provide in said policy for $2,- 
500 additional insurance upon said property. And thereafter, in 
compliance with said request and direction, the said defendant 
did issue and deliver to the plaintitf, in consideration of the sum 
of $56.25 to it then paid by the plaintift, its policy of insurance, 
which said policy permitted $2,500 other and additional insur- 
ance.” The third count contains the same allegations, except 
that it alleges that the policy issued “permitted $2,500 total con- 
current insurance.” The pleas do not deny that the plaintiff di- 
rected the defendant to provide in its policy for $2,500 additional 
insurance, and, ii the clause we have been considering was in- 
serted in response to such a direction, can it be doubted that the 
proper construction of the clause authorizes $2,500 additional or 
other concurrent insurance? In 9 Cyc., p. 772, it is said that: 
“Tf a written contract is ambiguous or obscure in its terms, so 
that the contractual intention of the parties cannot be under- 
stood from a mere inspection of the instrument, extrinsic evi- 
dence of the subject-inatter of the contract, of the relations of the 
parties to each other, and of the facts and circumstances sur- 
rounding them: when they entered into the contract may be re- 
ceived to enable the court to make a proper interpretation of the 
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instrument.” This rule has been approved in this state: Solary 
vs. Webster, 35 Fla., 363; Robinson vs. Hyer, 35 Fla., 544. See, 
also, the authorities cited in Robinson vs. Barnett, 18 Fla., 602. 
The same principle has also been applied to contracts of insur- 
ance: Reed vs. Ins. Co., 95 U. S., 23; Butterworth vs. Western 
Assur. Co., 132 Mass., 489. 


From the views announced it results that the judgment must 
be reversed, and a new trial granted. 


The judgment is reversed, with directions to the Circuit Court 
to deny the motion to strike, overrule the demurrer to the third 
count of the original declaration, and to sustain plaintiff’s demur- 
rer to defendant’s pleas, and for such further proceedings as may 
be agreeable to law and conformable to the views announced in 
this opinion. 

Cockrell, J., being disqualified, took no part in the decision of 
this case. 

Shackleford and Whitfield, JJ., concur. 

HOcKER, J. (dissenting). 

I am in the embarrassing position of being obliged by a con- 
viction of duty to dissent from the reasoning and conclusions of 
the court as to the sufficiency of the defense to the declaration 
set up by the pleas of the defendant in error. 


The genera! rules for the construction of insurance contracts 
are like those which apply to other contracts. Forfeitures are 
generally obnoxious, and any contract—insurance included— 
should be construed to avoid a forfeiture if it can be done without 
violence to the rules of law or the accepted meaning of words 
and figures. I do not contest the propriety of the rule that when 
there is ambiguity in the language of an insurance contract—that 
is, where words are used which have two or more meanings— 
the meaning should be preferred which leans to the side of the 
insured. But it seems to me that a practical application of the 
principles of construction to the case at bar, especially as they 
are applied in the cases cited in the majority opinion, lead to a 
conclusion the reverse of that of the majority opinion. 

In the case of Senor vs. Western Millers’ Mut. Fire Ins. Co. 
(Mo., 79 S. W., 687), there was an insurance policy for $4,500 to 
Senor, of which $1,200 was on buildings, $1,600 on machinery, 
etc., in mil] building, $700 on steam boilers, engines, etc., in boiler 
and engine house, $1,000 on grain, etc., which was in said build- 
ing, and lastly, “$3,500 total insurance permitted concurrent 
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herewith on buildings, boilers, engines and machinery. Other 
insurance permitted concurrent herewith on stock.” The policy 
contained a provision that “this policy, unless otherwise provided 
by agreement indorsed hereon or added hereto, shall be void if 
the insured now has or shall hereafter make or procure any other 
contract of insurance, whether valid or not, on property covered 
in whole or in part by this policy.” Senor obtained from another 
company a second policy for $2,000; $500 applicable to the frame 
flour mill building, including, etc., covered by the policy of the 
defendant, the Western Millers’ Mut. Fire Ins. Co. It was con- 
tended by Senor and denied by the defendant (W. M. Mut. Fire 
Ins. Co.) that the $500 additional insurance was warranted by the 
policy. The court, on this phase of the case, held the defendant 
company’s contention was sound. The court, among other 
things, says: “We are unable to reach the conclusion that it was 
intended by the term ‘concurrent herewith’ to authorize addi- 
tional insurance. The term: employed in the concluding part of 
the provision, ‘other insurance permitted concurrent herewith on 
stock,’ clearly excludes the idea that such meaning was to be at- 
tributed to the first clause of the provision. While the provision, 
‘$3,500 total insurance permitted concurrent herewith on build- 
ings, boiler, engines and machinery,’ is not most happily ex- 
pressed, and is deservedly subject to criticism, and furnishes the 
able and ingenious counsei (which he is fully warranted in enter- 
ing) a great field for a play upon terms, if this provision is to be 
construed as contended for by respondents, it would be necessary 
to change the term ‘total,’ and add in its stead the word ‘addi- 
tional.’ “Total insurance,’ as used, contemplates the entire insur- 
ance upon the property. ‘Comurrent herewith’ relates to the term 
‘total insurance’; in other words, it means that the total insurance 
must all concur with this—that is, this policy provides the subjects 
upon «hich there must be a concurrence. This policy designates the 
property upon which the insurance operates, and the time of its opera- 
tion, and there must be a concurrence of the total insurance in har- 
mony with the time and property as fixed by the policy in suit. 
[Italics ours.] Let us transpose the first clause of the provision 
thus: ‘$3,500 total insurance permitted on the buildings,’ etc. 
In that form it is apparent that the limitation embraces the entire 
insurance. Does the adding of the words ‘concurrent herewith’ 
convey the meaning that $3,500 additional insurance is permissi- 
ble? We think not. It simply means that there must be a con- 
currence of the total insurance upon the subjects provided in the 
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policy before us; that is, the total insurance must operate at the 
same time and upon the same property as is fixed by the policy 
upon which this suit is brought.” The court then says that “the 
conclusion reached upon this proposition is emphasized” (not 
that it was a “controlling circumstance,” or that the conclusion 
was “largely influenced” thereby) by the concluding clause of the 
provision. It will be observed in that clause where it is apparent 
that the parties intended to provide for additional insurance that 
such terms were used as clearly expressed such intent. It was 
there expressly stated, “other insurance permitted concurrent 
herewith on stock.” It is apparent from this whole quotation, if 
the court were satisfied the last clause alone was a controlling 
circumstance, and clearly excluded the idea that concurrent in- 
surance could not mean additional insurance in the first clause, 
that the whole reasoning of the court subsequent to the two first 
quoted sentences was futile and useless, and a mere waste of 
words. The statements of the first two quoted sentences would 
have settled the matter. But as the court did not rest its views 
there, but reasoned out its views upon the first clause, we, in fair- 
ness of criticism, are constrained to say, with it, that its views 
thus reasoned out were (in its own language) emphasized—not 
“largely influenced” or “controlled” in any way—by the conclud- 
ing clause of the provision. The court does not indicate that 
there was any infirmity or weakness in its deductions made upon 
the language of the first clause, which it was necessary to but- 
tress by calling in the aid of the second clause. The deductions 
made from the language of the first clause were simply empha- 
sized by the deductions made from the language of both clauses 
taken together. 

Thus viewed, this decision, so far from sustaining the majority 
opinion, overthrows it; for in this case the total insurance of 
Senor on the mills, machinery and steam boilers, etc., in boiler 
and engine house was $3,500, and $3,500 was the total insurance 
permitted “concurrent herewith.” Afterward, without proper in- 
dorsement of consent on the policy, Senor obtained $500 addi- 
tional insurance on a part of the same property. The court held 
that this act of Senor made the policy void as to him. If the case 
of East Texas Fire Ins. Co. vs. Blum (76 Tex., 653) has any bear- 
ing on the case at bar, it is rather against, than in support of, 
the majority opinion. In that case, at the time of the issuing of 
the policy sued on for $1,000, there was $3,000 insurance on the 
property. The policy sued on contained the following and other 
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provisions: “Total concurrent insurance, $4,000.” “This policy 
shall become void unless consent in writing is indorsed by the 
company thereon in each of the following instances; viz.: Sec- 
tion 1. * * * Sec. 2. If the assured have or shall hereafter 
obtain any other policy or agreement for insurance, whether 
valid or not, on the property above mentioned, or any part there- 
of.” Savs the court: “Additional insurance was obtained with- 
out the consent of the company, and in accordance with its terms 
the policy became void unless the insertion in the policy of the 
words ‘total concurrent insurance’ gave to the assured the right 
to procure other insurance without further consent of the com- 
pany.” Jt was contended by the insured that the policy entitled 
him to take out $5,000 insurance without consent of the insur- 
ance company—construing the contract as authorizing him to 
take out $4,000 insurance in addition to his $1,000 in the policy 
sued on without the consent of the company. The court, in effect, 
held that the phrase, “total concurrent insurance $4,000,” was a 
limitation on the total amount of insurance, without further con- 
sent, and that taking out other insurance without consent made 
the policy void, and consequently that “total concurrent insurance 
$4,000” did not mean “total additional insurance $4,000.” In the 
case at bar the result of the reasoning of the majority opinion 
makes the word “concurrent” equivalent to the word “addi- 
tional.” The quoted case does not, in my judgment, authorize 
such a construction. In the case of Washburn-Halligan Coffee 
Co. vs. Merchants’ Mut. Fire Ins. Co. (110 Iowa, 423), the only 
question relevant in any sense to the case at bar was whether the 
phrase “other concurrent insurance permitted” required later 
policies to exactly concur in covering all the insured property 
for all of the period of time of insurance. The court held that it 
should not be so construed. I have failed to find in any case cited 
in the majority opinion, or in any dictionary, or in any other 
authority, the adjective “concurrent” defined as equivalent,to or 
synonymous with the adjective “additional.” It is stated that, 
“When words are, without violence, susceptible of two interpre- 
tations, that which will sustain the claim of the insured and cover 
his loss must be preferred.” To this proposition I entirely agree. 
But is no violence done to the usual meaning of language by 
making the word “concurrent” the equivalent of the word “addi- 
tional”? I can discover no escape from an affirmative answer to 
this question. It is argued that the mere fact that the clause, 
“$2,500 total concurrent insurance permitted,” was attached to 
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the policy, shows clearly an intent to permit other insurance 
than that provided for by the policy, or otherwise its presence is 
an absurdity. It is possible that the clause shows some sort of 
intent to permit other insurance. Its infirmity is that it does not 
show enough. 

In the case of the Philadelphia Underwriters’ Ins. Co. vs. Big- 
elow (decided by this court at this term), the concurrent insur- 
ance clause is as follows: “$———— total concurrent insurance 
permitted.” ‘The daily report of the agent showed this clause, 
and also: “Additional insurance $———. Are the policies con- 
current? Yes.” The argument that these indorsements were 
absurd and useless unless they were construed to show that 
other insurance was thereby intended to be permitted was made, 
but was not thought to be constraining; and this court held that 
they did not, of themselves, show a purpose to allow other insur- 
ance. I see no practical difference between that case and the one 
at the bar. It is true that in the former case there was no sum 
of money placed after the dollar mark. In this case there is $2,- 
500. But this amount is too small by $1,500 to cover any insur- 
ance except that in the policy to which it is attached. If A. 
should go into the business of keeping a ferry over a sheet or 
stream of water 4,000 feet wide, and should order 4,000 feet of 
wire from his hardware merchant, and the merchant should send 
him 2,500 feet of wire, how much better off would A. be, so far as 
the operation of his ferry was concerned, than if the merchant had 
sent him no wire at all? 1 am not able to discover. And so 
$2,500 cannot, by any violence of construction, be made the 
equivalent of $4,000. What the plaintiff in error needs to meet 
the allegations of his declaration is a policy permitting $4,000 
concurrent insurance, or $1,500 in addition to the amount of his 
policy. This he has not. If, from fraud or mistake, the policy 
does not state the true contract between the parties, then the 
plaintiff's remedy was in equity, and not at law: 4 Joyce on Ins., 
§§ 3510, 3511; Taylor vs. Glens Falls Ins. Co., 44 Fla.. ——. It 
is emphasized that, if the terms of a policy are capable of two or 
more interpretations equally reasonable, it is proper to adopt 
that construction which is most favorable to the insured. But my 
judgment is that this rule will not authorize a court to construe 
$2,500 as the equivalent of $4,000 or $5,000, for the simple reason 
that figures and numbers do not symbolize different and contra- 
dictory notions or ideas. Believing, as I do, that these views are 
sustained by the cases of Senor vs. Western Millers’ Mut. Fire 
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Ins. Co., supra, and Philadelphia Underwriters’ Ins. Co. vs. Big- 

elow, supra, by the rules of construction and by reason, I think 

the demurrer to the pleas should not have been sustained. 
Tavlor, C. J., concurred. 


COURT OF APPEALS OF INDIAN TERRITORY. 


GERMAN-AMERICAN INS. CO. 
v8. 
PAUL. 


A policy on a building in Indian Territory, where the land, under United 
States statutes, was public, and not subject to individual ownership, 
was not affected by a provision of forfeiture in case the land was not 
owned in fee. 

Where the adjuster received unsworn proofs, declaring them sufficient, 
and later the representative of the insured was informed by him that 
the company would not waive proofs of loss, and upon being re- 
quested to return them to be sworn to, and failed to comply until too 
late, the requirement that they should be sworn to was waived. 

A divorced wife cannot testify to communications from her husband 
prior to the divorce, under the statute. 


Appeal from the United States Court for the Northern District 
of the Indian Territory. Action by Joseph Paul against the 
German-American Insurance Company. From a judgment for 
plaintiff, defendant appeals. 


Statement of facts by CLAYTON, J. 

This was an action brought by appellee for the recovery of a 
loss by fire upon a policy of insurance executed on August 6, 
1894, by the appellant insurance company, upon a dwelling house 
situated and built on lands belonging to the Cherokee Nation, 
and the iurniture, etc., therein contained. The plaintiff, the in- 
sured, was a white man, and not a citizen of the Cherokee Na- 
tion. He claimed to own the premises and furniture by virtue of 
a gift from his wife, who was a Cherokee Indian. The fire which 
destroyed the property occurred on September 30, 1894, and the 
loss was tota]. During the first week of October of the same 
year the plaintiff, at the request of Mr. Will I. Drumm, defend- 
ant’s adjusting agent, made out an inventory of the property 
destroyed by the fire, with its value. This was not sworn to, but 
“Decision rendered, Oct.19,1904 
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when handed to Drumm he said, “This will do.” The plaintiff, 
relying upon the inventory aforesaid, as being sufficient, waited 
until the sixty days given by the terms of the policy for the mak- 
ing of the sworn statement had nearly expired, and, not hearing 
from the company, became apprehensive that they were going 
to rely upon technicalities to defeat his claim, and then employed 
Mr. Burkhalter, an attorney at law at Vinita, to look after the 
matter. Mr. Buckhalter at once wrote Mr. Drumm to know if 
the company would waive the requirements of the policy requir- 
ing a sworn statement of the loss. A few days thereafter—No- 
vember 19th—Mr. Drumm replied that he would not, and stated 
that “there is no one, excepting the president and secretary of 
the company, who can in any manner change or alter condi- 
tions of the policy.” Mr. Buckhalter then wrote him November 
26th to return the inventory already furnished by the plaintiff, 
so that Mr. Paul could at once swear to it; also informing Mr. 
Drumm that Paul had understood that he (Drumm) had ac- 
cepted the one already furnished. There was no answer to this 
letter, and the inventory was not returned. On December 34d, 
Mr. Burkhalter. again wrote Mr. Drumm, informing him that 
he had been employed by plaintiff, and asking to know what the 
company intended to do about the claim. To this letter Mr. 
Drumm replied on December 8th, expressing his surprise that 
such a question should be asked, and admitting that he had re- 
ceived the letter of November 26th, asking for the return of the 
inventory. He uses the following language :— 


Now, on November 26th, you asked me to return a list of 
goods made by Mr. Paul, and further state that Mr. Paul sup- 
posed that by furnishing me with a list was all that was neces- 
sary in making proof. Now I| would ask as a business proposi- 
tion, and as you are an attorney at law, how you reconcile the 
two letters? In your former letter asking me to waive require- 
ments of the policy pertaining to proofs, and in your next let- 
ter advise me that you supposed the list furnished was suffi- 
cient proof of loss. I must say that this would not do credit 
to an ordinary business man, much less to an attorney at law. 
Now, in conclusion I wish to state that as you have the con- 


tract in your possession, that that would certainly suggest the 
method to pursue. 


On January 10, 1895—forty days after the time for filing proof 
had expired—Mr. Burkhalter inclosed to Mr. Drumm a sworn 
proof of the losses. On January 14th, Mr. Drumm, replying to 
the letter of the roth, says :-— 

VOL. XXXIV.—8. 
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Your favor of the roth inst., containing what is purported 
to be proofs of loss in the matter of Joseph Paul, under Ger- 
man American policy No. 567, of the Vinita, I. T., agency, 
duly received, and in reply beg leave to say, as I have previ- 
ously stated, that we stand squarely on our contract, hence I 
return said paper purporting to be proof of loss herewith, as 
the time for making proof, sixty days, has undoubtedly 
gone by. 


On February 25, 1895, Mr. Eugene Cary, manager for the 
company, wrote to Mr. Burkhalter from Chicago, as follows :— 


We have vour favor of the 2oth inst., in reference to claim of 
Joseph Paul under our policy No. 567, issued at our Vinita, 
I. T., agency, and have given careful consideration to contents. 
We had previously received the correspondence between your- 
selves and our Mr. Drumm, and cannot find that Mr. Drumm 
has done anything in the premises to be criticised. Touching 
his failure to furnish you with blank proof of loss, we have to 
say that these blanks are provided for the convenience of our 
own special agents in the adjustment of losses, and we are not 
required to furnish them to assured parties, and never do so 
except where a loss has been satisfactorily agreed upon and 
the liability of the company determined and adjusted. The 
policy points out clearly what is required of an insured party 
in the premises, and he neglects observance of these require- 
ments at his own peril. We have no proposition to make in 
the case, but are prepared to receive any that you or your 
client may have to offer, not waiving any of the company’s 
rights in the premises. 


The first proof of loss—the unsworn one—was not offered in 
evidence by plaintiff, it not being in his possession; and the de- 
fendant did not offer it, nor deny by the proof that it was in full 
compliance with the requirements of the policy as to proof of 
loss, except that it was not sworn to. The case was tried to a 
jury, and at the conclusion of the proof each of the parties re- 
quested a peremptory instruction for a verdict. Both were re- 
fused by the court, and exceptions saved. The verdict was for 
the plaintiff, and the cause regularly appealed by defendant. 


HurtcuHincs, West & PARKER and D. H. WIitson, for Appel- 
lant. 


Don CARLOS & HENDERSON, PRESTON S. Davis and WADE 
S. STANFIELD, for Appellee. , 
CLAYTON, J. (after stating the facts). 
The appellant assigns ten specifications of error. They are 
all embraced in the three following propositions, as set out in ap- 
pellant’s brief: “ First. That the property insured was not owned 
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by the plaintiff [appellee]. Second. That no sufficient proof of 
loss was furnished, and the failure was not waived by the com- 
pany’s agent. Third. Mrs. Paul (the divorced wife of plaintiff) 
should have been allowed to testify.” 

As to the first proposition: One of the provisions of the 
policy of insurance sued upon is :— 

This entire policy of insurance shall be void if * * * the 
interest of the insured be other than unconditional and sole 
ownership; or if the subject of insurance be a building on 
ground not owned by the insured in fee simple. 

The answer by way of defense, sets up the above condition of 
the policy. It is claimed by the defendant: First, that the own- 
ership of the building and a material part of the furniture cov- 
ered by the policy was not in the plaintiff, but that it belonged 
to his wife; second, that the plaintiff, being a white man, and not 
a citizen of the Cherokee Nation, it was not possible, under the 
laws and treaties of the United States and of the Cherokee Na- 
tion, for plaintiff to own the fee in Cherokee lands, and therefore 
he did not own it. Plaintiff’s wife was a Cherokee, and he testi- 
fied that at the time they were married, a short time before the 
burning, his wife gave him the property. There were some 
pretty strong circumstantial facts proven which tended to show 
that she had not done so, but this question was submitted to the 
jury on a charge of the court which fairly and plainly presented 
the question, and was not objected to by either of the parties on 
that point, and the jury found against defendant’s contention. 
In our opinion, the proof of ownership of the property by the 
plaintiff as against his wife was sufficient to justify the court in 
presenting this question to the jury. 

On the point that the Cherokee Nation owned the fee, aud 
that the plaintiff did not, and, therefore, that the condition of the 
policy above set out which rendered it void existed, there is no 
doubt; and unless, under the circumstances of this case, the de- 
fendant was estopped from setting it up as against the plaintiff, 
it must prevail in this suit. The lands of the Five Civilized Tribes 
of the Indian Territory, including those of the Cherokee Nation, 
at the time of the execution of the policy in this case, were “ pub- 
lic lands, and not held in individual ownership:” Stephens vs. 
Cherokee Nation, 174 U. S., 448. The fee-simple title to them 
was in the tribes, and not in individual Indians. Under the law 
as it then existed 10 individual Indian or white man could hoid 
the fee-simple title to any part of them, either in the cities and 
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towns or elsewhere. And this condition existed, not because of 
the constitution and laws of the different tribes which forbid it, 
but because of the conditions of the grants to the tribes, executed 
by the United States, pursuant to a public act of Congress and 
the treaties, which have the effect of statute law. By the provi- 
sions of an act of Congress approved June 30, 1834 (c. 161, 4 
Stat., 730, § 12, section 2116, Rev. St. U. S.), it was provided 
that :-— 

No purchase, grant, lease or other conveyance of lands, or 
of any title or claim thereto, from any Indian nation or tribe 
of Indians, shall be of any validity in law or equity, unless the 
same be made by treaty or convention entered into pursuant 
to the Constitution. Every person who, not being employed 
under the authority of the United States, attempts to negotiate 
such treaty or convention, directly or indirectly, or to treat 
with any such nation or tribe of Indians for the title or pur- 
chase of any lands by them held or claimed, is liable to a 
penalty of one thousand dollars. 


And by the same act (section 2118) it was provided that :— 


Every person who makes a settlement on any lands belong- 
ing, secured or granted by treaty with the United States to any 
Indian tribe, or surveys or attempts to survey such lands, or 
to designate any of the boundaries by marking trees, or other- 
wise, is liable to a penalty of one thousand dollars. The Presi- 
dent may, moreover, take such measures and employ such 
military force as (he) may judge necessary to remove any such 
person from the lands. 

And up to the passage of the act of June 28, 1898 (c. 517, 30 
Stat., 495), entitled “An act for the protection of the people of 
the Indian Territory, and for other purposes’’—nearly four years 
after the execution of the policy of jnsurance sued on in this case 
—the United States had not given its consent, by treaty or other- 
wise, to the Cherokee Nation to alienate any of its lands; and 
therefore, by public law, known to all of the parties to this suit, 
it was impossible for any white man or individual Indian to own 
the fee of any land in the Cherokee Nation. Hence, if it be true 
that this impossible stipulation rendered the whole policy void, 
when this company came into the Indian Territory seeking the 
business of its people, and in exchange for the premium paid to 
it presented to them such a policy, knowing that it would bind 
them to no duty, and imposed upon them no obligation, should it 
not, in good conscience, either have run the pen through this 
printed stipulation, or have refused altogethr to issue the policy? 
This was most assuredly its duty, and, having failed in it, and 
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having made no effort to return the premium, the company is 
now estopped from setting up this clause as a defense. The 
probable truth is that the parties considered it as a nullity. That 
the defendant so regarded it we gather from the following some- 
what apologetic statement of the company’s counsel in their 
brief. They say: ‘This question, as a matter of fact, should 
have been taken from the jury entirely, because, as we contend, 
under the unmistakable proof, this plaintiff could not have been 
the owner under any circumstances of improvements on the pub- 
lic domain of the Cherokee Nation. This is no effort to get 
around, upon a technicality, the payment of a just and proper 
loss of property destroyed, which was situated upon the public 
domain of the Cherokee Nation. The peculiar conditions exist- 
ing at that time in the territory were well known to the insurance 
companies, and they wrote insurance in the light of the knowl- 
edge of these conditions; and not any one of them has ever at 
any time attempted to avoid the payment of a policy honestly 
obtained and written upon improvements properly owned upon 
such public domain.” If the peculiar conditions existing at the 
time in the territory were well known to insurance companies, 
and they wrote insurance in the light of the knowledge of those 
conditions, can they now be heard to say that they have been 
misled to their injury by a retention in the policy of a clause 
known to them at the time to be totally inapplicable and incon- 
sistent with those conditions, and one which, if retained in their 
policies, would absolutely prevent them from doing any legiti- 
mate business in this territory? This policy was printed by the 
company. It was one of their usual forms. They put in the im- 
possible clause. It was an instrument prepared by them, and 
presented to the insured with the implied understanding at least, 
that it was correct, and not a mere invitation to folly, or a bid 
for money without consideration. The clause was for their bene- 
fit. They received the premium, and have made no tender of it 
back to plaintiff. Under such circumstances the company is es- 
topped to set up the clause of the policy creating the forfeiture. 
The contention now made by the company resolves itself into 
this: “We area fire insurance company. We desire to do busi- 
ness with the people of the Indian Territory. Under the law of 
this territory no person can hold the fee-simple title to the lands 
upon which their buildings stand. Our printed form of policy 
contains a provision that the assured must be the owner of the 
land in fee simple and, if not, he forfeits all rights under it. We 
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must, therefore, either change our form of policy, or present to 
the people of that territory one void as to them, and, because of 
our superior knowledge of the fact, fraudulent as to us; but, not- 
withstanding this fact, we will insure under them, and in case of 
loss we will honestly pay it” (an admission that you did not rely 
on it, and one which strikes it out of the contract) “or we will 
retain the premium, and not pay the loss” (an admission of 
fraudulent intent, which estops you from setting up the forfeiture 
clause as a defense). So, in either event, the policy must be con- 
strued as if the provision had not been written into it. The very 
statement of the proposition condemns it. No reason can be 
given, and the defendant company has not attempted it, why, as 
to the policies intended to be used in the Indian Territory, such 
a provision should have been inserted in them. They might as 
well have required that the insured should have had a fee-simple 
title to Paradise, or Hades, as the one inserted. Both would be 
considered by the courts as irrelevant to the contract, and imma- 
terial, and of no binding effect. 

The next contention of the appellant is that no sufficient proof 
of loss was furnished and the failure was not waived by the com- 
pany’s agent. The proof clearly shows that no proof of loss, 
sworn to as provided by the policy, was presented to the com- 
pany, until about forty days after the time provided by the terms 
of the policy—sixty days aiter the fire—had expired. But a few 
days after the burning, Mr. Drumm, the company’s adjusting 
agent, who lived at Topeka, Kan., came to the place, and saw the 
plaintiff, and, after inspecting the burned premises, said to him, 
“You must make me out an invoice of the loss;” and this the 
plaintiff did, but did not swear to it. He first took it to Mr. Rat- 
cliff, the local agent, who had procured the insurance for the com- 
pany, and offered it to him, but Ratcliff told plaintiff to take it 
to Mr. Drumm, who was in an adjoining room. This he did. 
Mr. Drumm received it without objection, saying, “This is all 
right, but I have got to consult the company before I can settle 
with you.” This declaration of his is testified to by plaintiff, and 
nowhere denied by defendant. ‘That he received this proof of 
loss is admitted by him in his letter to Mr. Burkhalter of Decem- 
ber 8, 1894. No objection is mdde to this proof of loss, either in 
the correspondence or at the trial, except that it was not sworn 
to. Indeed, in the correspondence no objection is made to it on 
that or on other specific grounds. The plaintiff, relying on this as 
being sufficient, waited until he became apprehensive that the 
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company would not pay his losses, and then employed Mr. Burk- 
halter, an attorney at law, to look after the matter, whereupon 
the correspondence briefly set out in the statement of facts oc- 
curred. The time of Mr. Burkhalter’s employment is not stated, 
except he says that it was but a short time before the time for 
making proof expired. From the date of the commencement of 
the correspondence, it must have been about November 15th, 
which would have been fifteen days before the expiration of the 
time. His first letter requested to know if the company would 
waive the requirement of the policy relating to proof of loss. On 
the 19th Mr. Drumm replied that he would not. On the 26th 
Mr. Burkhalter wrote, demanding a return of the proof that had 
already been furnished that it might be sworn to. There was no 
answer to this letter, and no other correspondence until after 
the expiration of the time for furnishing the proof of loss. By 
the 1oth of January, 1895, Mr. Burkhalter had prepared another 
proof of loss, duly sworn to, which he mailed that day. On the 
14th day of January, 1895, this was returned, with the informa- 
tion that “the time for making proof, sixty days, has undoubtedly 
gone by.” But the first proof of loss was not returned. We 
think that the request for the return of this paper for the purpose 
of perfecting it was a reasonable one, and, as the time for doing 
it was so nearly past, it was the duty of the company’s agent to 
have returned it, and to have done it promptly, especially so as 
he had once pronounced it “all right.” The delay in getting a 
proof of loss that was not objectionable on the ground that it was 
not sworn to, was altogether the fault of the company, and when 
that is the case it cannot be heard to complain. If the action of 
the agent, Mr. Drumm, in receiving the first proof and pro- 
nouncing it “all right,” and his after conduct, was not to be con- 
sidered as a waiver by the company of the defect for all time, it 
certainly was up to the date of his letter of November roth, 
when, in response to Mr. Burkhalter’s request to know their in- 
tention, he informed him for the first time that the company 
would not waive proper proof; and this, allowing for the time 
taken for the letter’s transmittal by the mails, only left about eight 
days in which to make the proof. Considering the shortness ol 
the time and the fact that the plaintiff had been lulled to inaction 
by the words and conduct of defendant’s agent, together with 
the fact that the only defect complained of was that the paper 
was not sworn to, in all fairness it ought to have been returned at 
that time, without waiting for a demand; and when the request 
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was made the plaintiff’s counsel had the right to believe that it 
would be respected. But it was not, and it was too late to pre- 
pare another within the prescribed time. 

“Tn an action on a policy, when the company relies on the de- 
fect in proof of loss, the burden is on the company to show that 
it notified the assured of such defects within reasonable time :” 
Killips vs. Putnam Fire Ins. Co., 28 Wis., 472. The policy in 
the above case contained a clause limiting the right of action 
thereon to twelve months after the loss. The court held the 
clause valid, but said: “But the stipulation might be modified 
or waived by the parties or the company might be estopped by 
its own acts from claiming the benefit thereof. Where, by any 
act or omission of the responsible officers and agents of the com- 
pany, the insured is induced to suspend, for a certain length ot 
time, the performance of acts required on his part after a loss, 
such time should not be reckoned as a part of the period to which 
the right of action is limited.” After stating the facts, the court 
proceeds to say: “These facts had a tendency to prove that 
plaintiff was induced by the conduct of said general agent to sus- 
pend the making and furnishing of his second proofs for a period 
equal to that between the end of twelve months and the com- 
mencement oi his action (about fourteen weeks), and, if the jury 
so found a verdict for plaintiff would not be set aside merely 
because the action was not commenced within the time limited.” 
In the case of Troy Fire Ins. Co. vs. Carpenter (4 Wis., 39), the 
court say: “If the notice had not been given in time, or if the 
proofs furnished were insufficient, the secretary should have ap- 
prised Carpenter of it, so that the defect might have been obvi- 
ated or supplied. Ought the company to be permitted to object 
to the notice or the proofs after their agent has informed the in- 
sured that he was satisfied with them? 

In this case the fire occurred September 30, 1894. The sixty 
days allowed by the policy for proof of loss expired on November 
29th and forty-two days thereafter—January 10, 1895—the sec- 
ond proof of loss, properly sworn to, was mailed to the com- 
pany’s agent. No objection was made to the proof furnished by 
plaintiff to the company’s agent on October 3d until November 
19th, the date of Drumm’s letter to Burkhalter, a delay of forty- 
seven days; and therefore, according to the rule laid down in 
the case of Killips vs. Putnam, supra, deducting from the time 
allowed by the policy the time that plaintiff was delayed in mak- 
ing proofs of loss caused by the fault of defendant, the second 
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proof was clearly within the time allowed by the law, under the 
circumstances of the case. But the plaintiff does not have to 
rely upon that, because the refusal to return the first proof of 
ioss, which, as before stated, had been received with the assur- 
ance that it was “all right,” in our judgment was a waiver on the 
part of defendant of the defect in its execution. “The detention 
oi proofs for thirty-eight days, with knowledge of defect, with- 
out making objection, will sustain a finding that the proofs were 
accepted as sufficient, and of waiver:” Keeney vs. Home Ins. 
Co., 71 N. Y., 396. “ Delivery of proof to the local agent and re- 
tention by him without objection is a waiver, although the policy 
provides that the proofs shall be furnished at the home office :” 
German Ins, Co. vs. Ward, go IIl., 550. “The formal proofs of 
loss required by a policy of insurance may be waived, and when a 
party acts in accordance with the instructions of an agent, who 
has assumed to make investigations, he cannot be required to do 
more:” Security Ins. Co. vs. Harrison S. Fay, 22 Mich., 467. 
In this case Mr. Drumm had visited the place of the fire, and had 
made his investigation, and directed the plaintiff to make an 
“inventory” of the things destroyed, and hand it to him. Pur- 
suant to that direction, a paper, containing a list of the property, 
with its estimated value, was handed to him, and he was satisfied 
with it, as evidenced by his declaration that, “It is all right, but 
I cannot settle with you until I see the company.” “The notice 
of proof required by the policy, or any part thereof, or any re- 
quirement with regard thereto, may be waived by the company, 
even though there be a provision in the policy that no waiver or 
modification of any of its terms or conditions shall be made in 
any event; or it may, by its conduct or declarations, which lead 
the insured to believe that it will not insist upon the enforcement 
of such requirements, or which prevents him from complying 
therewith, be estopped to assert them. Thus, where the proofs 
of loss are delivered to the agent, who asserts that the company 
is not liable, all objections to the proofs are thereby waived. 
Likewise questions as to the sufficiency of the proof are waived 
by the examination of the premises by the company’s authorized 
agent, who investigates the loss, and refuses to pay it. So the 
company is precluded from denying the receipt of proper notice 
of the loss where its agent has adjusted it. So, also, if the insur- 
ance company makes no specific objection to the form, suffi- 
ciency or absence of notice of proofs oi loss, but declines pay- 
ment upon other grounds. It may be presumed to have waived 
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defects in or the absence of notice of proof. Again, holding the 
proofs furnished for an unreasonable length of time without ob- 
jecting to them may amount to a waiver:” Phoenix Ins. Co. vs. 
Taylor, 5 Minn., 492 (Gil., 395). “The applicant, unused to the 
business, and ignorant of what is necessary to be done, trusts to 
the skill, knowledge and judgment of the agent, and puts full 
confidence in and relies upon him to see that the business is cor- 
rectly done; and, if he acts honestly and in good faith, the com- 
pany ought to be charged with a knowledge of all the facts that 
are known to the agent; that it would be unjust to the insured, 
after he has made the application and paid the premium de- 
manded and the expenses of the policy, to permit the company, 
upon destruction of the property, to say that they will not make 
good the loss, because their agent, whom they have authorized 
to act for them, has failed in the performance of his duty; and 
that, as the agent knows the requirements of the company and 
the insured does not, if the application or policy be defective 
upon a point well known to the agent, the company, and not 
the insured, should be the sufferers: Campbell vs. Merchants’ 
& Farmers’ M. Fire Ins. Co., 37 N. H., 35. Numberless authori- 
ties might be cited tc the same effect. And this question of 
waiver was properly presented to the jury by the charge of the 
court in all of its different phases. The court did not err in sub- 
mitting this question to the jury and the proof was amply suffi- 
cient to sustain the jury’s verdict for the plaintiff on this point. 
The next and last proposition is that Mrs. Paul should have 
been allowed to testify. Mrs. Paul was the divorced wife of 
plaintiff. The proceedings in relation to the court’s action in 
declaring her disqualified as a witness were as follows: “By 
Mr. Hutchings: If the court please, we offer in evidence the 
testimony found in transcript of Julia A. Barbee, the divorced 
wife of the plaintiff in this case, she.having been divorced from 
him a short time after the fire occurred, for which this action is 
brought. By Mr. Davis: The plaintiff objects to the introduc- 
tion of this evidence upon the ground and for the reasons that at 
the time this fire occurred, as shown by the evidence, this wit- 
ness was the wife of the plaintiff, and that under our statute, 
which is in force here, that the wife cannot testify in any case for 
or against her husband. The testimony is incompetent and in- 
admissible under the statute and under the law upon the subject of 
a wife testifying in any action for or against her husband with- 
out the consent of the husband, and we object to it upon that 
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ground. By the Court: The objection will be sustained. (To 
which ruling of the court counsel for the defendant at the time 
duly excepted and excepts.)” After other proceedings, the offer 
of this witness was renewed by Mr. Wilson, Mr. Hutching’s 
co-counsel, as follows: “By Mr. Wilson: We desire to intro- 
duce the testimony of Julia Paul, née Barbee, divorced wife of 
the plaintiff, being the testimony given by her heretofore at the 
trial of this case, she being now out of the jurisdiction of this 
court, as follows. By Mr. Stanfield: The plaintiff objects to 
the testimony on the ground that the witness Mrs. Paul, née Bar- 
bee, is the divorced wife of the plaintiff, and that the testimony 
related to and concerns communications made by her to plaintiff 
during the marriage, and that she is an incompetent witness. 
By the Court: Objection is sustained for the reason that the 
testimony—to communications made by Mrs. Paul, née Barbee, 
to her husband, while they were married, and that she is incom- 
petent to testify concerning any communication made to her hus- 
band while the marriage relation subsisted. Mr. Wilson: The 
defendant excepts to the ruling of the court.” This is all that 
the record discloses as having occurred in court in relation to 
the matter. What the testimony of Mrs. Paul would have been 
is only disclosed in so far as stated by plaintiff's counsel Mr. 
Stanfield that “it related to and concerns communications made 
by her to plaintiff during the marriage.” This was not denied by 
defendant’s counsel. And the court’s ruling was solely upon that 
ground. And it was correct. If the witness would have testified 
to any relevant fact that, notwithstanding the marriage relation, 
would have been competent, it was the duty of defendant’s coun- 
sel to have cailed the court’s attention to it, and obtained its rul- 
ing upon it, and to have then saved their exceptions. This was 
not done. 

Fénding no error in the proceedings of the court below, its 
judgment is affirmed. 

Raymond, C. J., and Townsend, J., concur. 
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SUPREME COURT OF NORTH DAKOTA. 
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The life insurance policy upon which this action is brought contained this 
condition: “‘ This policy shall not take effect unless the first premium 
is actually paid while the assured is in good health.” Held, That, in the 
absence of an estoppel, the liability of the insured depends upon the 
actual, and not upon mere apparent, good health of the assured when 
the first premium was paid. 


In order that the acceptance or retention of the premium may estop an 
insurer from relying upon a breach of condition in the policy, it must 
appear that it had knowledge of the facts constituting the breach. 


Where, pending negotiations for a contract of life insurance, a material 
change in the condition of the applicant’s health occurs, such as would 
influence the judgment of the insurer in accepting or declining the 
risk, the applicant is under obligation to make disclosure of the fact. 


The disease which the defendant claims the insured had when the first 
premium was paid, and from which he died, was not known to the 
attending physician or others until the day of assured’s death, or to 
the insurer until disclosed by the proofs of death. Under these cir- 
cumstances, the admission of, and subsequent refusal to strike out, 
testimony to the effect that neither the insurer nor its agent returned 
or offered to return the premium, and that it made no inquiry as to 
the assured’s health when the premium was paid, was prejudicial 
error, for which a new trial should have been granted. 


Appeal from District Court, Barnes County. Action by May 
V. Thompson against the Travelers Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. 


Joun E. GREENE, for Appellant. 
WINTERER & WINTERER for Respondent. 
YOUNG, C.J ‘ 
This case has been tried twice in the District Court. On both 
trials the plaintiff had a verdict, and each was followed by the 
denial of a motion for new trial. This is the second appeal to 
this court. The report of the former appeal will be found in 11 
N. D., 274, 91 N. W., 75. The action is upon an insurance policy 
for $2,000 issued by the defendant upon the life of plaintiff’s hus- 
band. Defendant bases its denial of liability upon the following 
stipulation in the policy :— 
This policy shall not take effect unless the first premium is 
actually paid while the assured is in good health, 
% Decision rendered, Nov. 17, 1904. Syllabus by the Court, 
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And alleges that the assured was not in good health when the 
first premium was paid, but, on the contrary, was then suffering 
from a disease from which he subsequently died. Upon the 
former appeal we reversed the order denying the motion for a 
new trial upon the ground of prejudicial errors in the admission 
of testimony which was offered by plaintiff to show waiver of the 
above condition. The present order must be reversed for the 
same reason. 

The following statement of facts from the former opinion will 
aid in a proper understanding oi the questions involved in this 
appeal: On the 23d of August, 1900, the plaintiff’s husband, 
Horace S. Thompson, made an application for a policy of life 
insurance in the defendant company for the sum of $2,000. On 
the 4th of September following, the policy was issued pursuant 
to such application, and sent to the local agent of the company 
at Valley City, N. D., and was received by him on September 
11th. On the 15th of September the policy was delivered to one 
Tracy, for Thompson, upon payment of the premium, amounting 
to the sum of $53.24. The policy was payable to the plaintiff. 
The assured died on September 28, 1900. Proofs of death were 
made on October 15, 1900. Payment under the policy was re- 
tused by the company, and this suit followed. It appears that on 
or about September Ist the assured was injured in a runaway 
accident resulting in a broken rib. A doctor treated him for 
such injury by applying bandages on two occasions when the as- 
sured visited his office. The assured made a trip to St. Paul 
between the dates of these two treatments, and remained there 
three or four days, returning on September roth. On September 
13th he was suffering from a dull headache, and was in bed a 
part of the time. On the evening of that day he made arrange- 
ments with Tracy to pay the insurance premium and procure his 
policy on the following Saturday, in case his health or the 
weather prevented his going to Valley City, as he then intended 
to do. He did not go to Valley City, and Mr. Tracy did as re- 
quested. On Sunday night his headache became very severe, 
and a doctor was sent for in the morning of Monday, the 17th, 
and visited him on that day, and thereafter had the assured under 
his care, and visited him at various times until his death, on the 
28th. The agent of the defendant received the premium on the 
15th of September, and sent it to the St. Paul office; and in due 
course of business it was received at the main office of the com- 
pany, at Hartford, Conn., on October 12, 1900. The policy bears 
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date September 4, 1900, but contains no acknowledgment of the 
payment of the premium. 

The defendant contends that the evidence is insufficient to sup- 
port the verdict, in this: that it conclusively shows that the as- 
sured was not in good health when the first premium was paid, 
and wholly fails to show that the condition in the policy above 
set out was waived, and assigns a large number of errors upon 
the admission of testimony which was offered for the purpose oi 
establishing a waiver. On the other hand, counsel for plaintiff 
contend that there is evidence in the record from which the jury 
was warranted in finding either that the insured was in good 
health, or that the condition was waived. There is no contro- 
versy as to the validity or effect of the condition in question. It 
was made a part of the contract by the parties, and, in terms, it 
makes the liability of the defendant depend upon an extrinsic 
fact; namely, the good health of the deceased when the first pre- 
mium was paid. It will be noted that this provision is not a mere 
representation that the assured was in good health, or a state- 
ment of his belief or opinion that such was the fact. It is equiva- 
lent to a warranty of the fact, and is a fact agreed upon by the 
parties as a condition precedent to the attaching of defendant’s 
liability. Apparent good health was not sufficient. The fact that 
a disease may be latent and unknown does not relieve the insured 
from his stipulation. It is the fact of good health which governs. 
The effect of such a stipulation is well set forth in Powers vs. 
Northeastern Mut. Life Ass’n, 50 Vt., 637. In that case the as- 
sured had warranted in his application, which by stipulation was 
made the basis of his policy, that he did not have diseases of the 
heart. The jury found that the assured had a disease of the 
heart at the time when he made his application, but did not know 
it, and might not be reasonably expected to know it. It was held 
that, as the assured had thus agreed that the company should 
not assume the risk of that disease, it was not liable. The court 
said: “A policy of insurance is to be construed like other con- 
tracts inter partes. * * * In this case the parties have mutu- 
ally agreed upon the terms of their contract, the language em- 
bodying it is plain, and its scope and effect are neither difficult 
nor uncertain. By the terms of the policy and application * * * 
the parties agreed that the truthfulness of the applicant’s answer 
to the questions propounded should be the basis upon which the 
validity of the policy should stand—if true, the policy should be 
a valid contract; of untrue, the policy should have no force as a 





1905.} - Thompson vs. Travelers Ins. Co. 197 


contract. The applicant assumed the whole risk of the conse- 
quences if his answers turned out untrue. The existence of dis- 
ease in an applicant for life insurance is the presence of the very 
peril the company insures against. It is like insuring a building 
already on fire. The question as to the health of the applicant is 
a preliminary one—to ascertain if he is an insurable subject. 
The force of the stipulations and conditions above recited is to 
create a contract obligation on the part of the applicant that he 
was free from the heart disease. He agreed that such peril and 
risk would not be encountered by issuing the policy, and, if such 
peril did exist, the contract should not be operative. Proof of 
the existence of the heart disease established a breach of the un- 
derlying contract upon which the policy rested. It is wholly 
immaterial whether the applicant knew of the existence of the 
disease, because he agreed absolutely that it did not exist. Nor 
is it any answer to say that the question is a scientific one, and a 
layman might easily be deceived into a false answer. Scientific 
or simple, the applicant took the risk of the answer. If he had 
answered that he had no knowledge that the disease existed, the 
finding of the jury might affect the result.” See, also, Tobin vs. 
Modern Woodmen (Mich.), 85 N. W., 472; Blumer vs. Phoenix 
Ins. Co., 45 Wis., 622; Baumgart vs. Modern Woodmen, 85 
Wis., 546; Bovle vs. Northwestern M. R. Ass’n, 95 Wis., 312; 
Ins. Co. vs. Pyle, 44 Ohio St.; Volker vs. Metropolitan Life Ins. 
Co. (Com. Pl.), 21 N. Y. Supp., 456; Miles vs. Connecticut M. 
L. Ins. Co., 3 Gray, 580; AXtna Life Ins. Co. vs. France, 91 U. 
S., 510; Jeffries vs. Ins. Co., 22 Wall., 47. See, also, numerous 
cases cited in note to Fidelity Mut. Life Ass’n vs. Jeffords, 46 C. 
C. Ay a. 

The order refusing a new trial must be reversed for prejudicial 
errors in the admission of testimony in support of the alleged 
estoppel. The plaintiff claims that Secor, the defendant’s agent, 
knew the condition of the assured’s health when he delivered the 
policy to Tracy; that his knowledge is imputed to the company ; 
and that the acceptance and retention of the premium under 
these circumstances estops the defenflant from urging that the 
assured was not then in good health. Secor’s authority was that 
of a soliciting agent, and extended to taking and forwarding 
applications, delivering policies and collecting first premiums. 
it does not appear that he had authority to pass upon the physi- 
cal condition of an applicant, or that it was a part of his duties 
to furnish the information in reference thereto upon which his 
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principal acted in accepting or declining risks. That information 
was provided by the written application and the report of the 
medical examiner, independent of the soliciting agent. The view 
we have taken of the evidence renders it unnecessary to deter- 
mine whether the scope of Secor’s agency was such that his 
knowledge was the knowledge of his principal. For, assuming 
that to be the case, we are clear that there is an entire absence oi 
evidence upon which to found an estoppel. 

On the former appeal it was urged that the defendant was es- 
topped because it had retained the premium. This we denied 
for the reason that it did not appear that it was retained with 
knowledge that the assured was not in good health when the 
premium was paid. Upon the facts then presented, we said: 
“It is beyond dispute that neither the agent of the company at 
Valley City, nor any of the officers of the company, had any 
knowledge of the insured’s health on September 15th, except 
such as was communicated to said agent or officers of the com- 
pany by the application for insurance of August 23d. Neither 
the agent nor the company had any knowledge of the broken rib 
or of any sickness of the insured when the premium was paid on 
September 15th. * * * The authorities uniformly hold that 
the acceptance of the premium under such circumstances does 
not constitute a waiver of a forfeiture or other defense, and the 
same may be pleaded in avoidance of all claims under the policy 
when suit is brought upon it: Joyce on Insurance, par. 1369; 
Ins. Co. vs. Wolff, 95 U. S., 326; Bingler vs. Ins. Co. (Kan. 
App.), 61 Pac., 673.” We further held that the retention of the 
premium by the company aiter the receipt of proofs of death, 
showing the cause of death, did not operate as an estoppel; the 
rights of the parties having been fixed by the death of the as- 
sured. Our conclusion upon that point is re-enforced by the 
recent case of Stringham vs. Mutual Life Ins. Co. (Or.), 75 Pac., 
822. 

On the present trial evidence was offered tending to show that, 
before the premium was paid, Secor had heard that the assured 
had been in a runaway accident, and had been dragged upon the 
ground and bruised. Over the objection of defendant’s counsel, 
he was permitted to testify on behalf of plaintiff that he made no 
effort to inquire into the health of the assured when the policy 
was delivered, that he had heard of the broken rib when he sent 
the premium to the company, and that he did not offer to return 
the premium to the assured, or to any one for him. The plaintiff 
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also testified, over objection, that the defendant had not offered 
to return “the amount of the premium paid for and on account 
of the policy in question; to wit, $53.24.” Other evidence of a 
similar nature was received over like objection. At the close of 
the case, counsel for the defendant moved to strike out Secor’s 
evidence “upon the ground that it is inadmissible as evidence oi 
any waiver; also the testimony of the plaintiff that has reference 
to the non-return of the premiums paid, for the same reason.” 
The motion was overruled. In our opinion, it should have been 
granted. It is undisputed that the assured was in good health 
when he made his application on August 23d. It is agreed that 
the injuries received in the runaway accident were not of such a 
serious character that it can be said that by reason of such injuries 
alone he was not in good health on September 15th. The evi- 
dence tends very strongly to show that his death on September 
28th was caused by a disease termed “empyema,” and the sole 
ground urged to establish the fact that the assured was not in 
good health on September 15th is that he had this disease when 
the policy was delivered. Assuming that the knowledge of Secor 
is to be imputed to the defendant, does this, coupled with the 
receipt and retention of the premium, estop it from relying upon 
this condition oi the policy? Clearly not, for greater knowledge 
than he had cannot be imputed. Secor did not know, and no one 
else knew, that the assured had empyema; and it was the pres- 
ence of that disease alone, if it was present, which avoided the 
policy. The disease, if present, was latent. The attending phy- 
sician did not discover it until the day of his death. The com- 
pany was not apprised of the cause of his death until the proofs 
of death disclosed it: Not only was Secor ignorant of the fact 
that the assured had the disease in question or any other disease, 
but was informed by the attending physician, after inquiry, that 
there was nothing the matter with the assured. Under these cir- 
cumstances, had Secor communicated all that he knew, and ail 
that others seemed to have known, to the company, it would not 
have disclosed any ground for avoiding the policy, for it was only 
when it was discovered, on the day of his death, that the assured 
had empyema, that it was known that he was not in good health 
when the premium was paid. So far as outward appearances 
went, the assured seemed to be suffering from merely a temporary 
indisposition. There was, then, no knowledge on the part of 
Secor or the company of the fact which gave it the right to avoid 


the policy, and the defendant was under no obligation to make 
VoL. XXXIV.—9. 
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inquiry as to that fact. The obligation was the reverse. The 
defendant had, after an examination, found the assured in good 
health on August 23d, and it had a right to assume that this con- 
dition still existed when the policy was delivered. It was the duty 
of the assured to make disclosure, and he made none. It is well 
settled that the obligation rests upon an applicant for life insur- 
ance to disclose such changes in his physical condition as occur 
pending the negotiation as would influence the judgment of the 
company as to the advisability of accepting the risk: May on 
Insurance, §§ 190, 191 ; Piedmont & Arlington Ins. Co. vs. Ewing, 
92 U. S., 377; Whitley vs. Piedmont & Arlington Ins. Co., 71 
N. C., 480. Such information as the agent had came from gen- 
eral report, and not from the assured or any one representing 
him. The record discloses neither word nor act on the part of 
the agent or the defendant which would induce a belief in the 
assured that the policy was binding without regard to the con- 
dition of his health, while, it fairly appears, on the contrary, that 
he obtained a delivery of the policy without disclosing the facts. 
The present record brings the case within the rule followed in 
the former appeal; viz., that without knowledge there can be no 
estoppel. The evidence offered to support the estoppel was 
wholly insufficient, and it should have been stricken out. That 
its retention and submission to the jury was prejudical is appar- 
ent, and for this reason the motion for new trial should have 
been granted. The defendant did not ask for judgment notwith- 
standing the verdict. We have no reason, therefore, for ex- 
pressing an opinion upon his contention that the evidence shows 
conclusively that the assured was not in good health. A new 
trial must be granted for prejudicial errors in refusing to strike 
out the evidence relating to the alleged estoppel and no further 
relief could be given if we sustain his contention as to the con- 
clusive character of the evidence that the assured was not in good 
health. 

The District Court is directed to vacate the order appealed 
from and enter an order granting a new trial. All concur. 
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COURT OF APPEALS OF KENTUCKY. 


WASHINGTON LIFE INS. CO. ) 


v8. 


LYNE kT AL.* \ 


The policy provided that upon its surrender within six months after de- 
fault in the pavment of premium, a paid-up policy would be granted. 

Held, That time is not of the essence of the contract, and that a demand 
made within five years of the default, though a longer delay would be 
regarded as laches, and that such demand having been made, suit 
might be brought under the statute within fifteen years thereafter. 


Appeal from Circuit Court, Fayette County. Action by Sant- 
ford C. Lyne and others against the Washington Life Insurance 


Company. From a judgment in favor of plaintiffs, defendant 
appeals. 


HAZELRIGG, CHENAULT & HAZELRIGG, for Appellant. 
SHANKLIN & WORTHINGTON, for Appellees. 
BurnaM, C. J. 

On the 14th day of April, 1884, the appellant, the Washington 
Life Insurance Company, insured the life of the appellee Sant- 
ford C. Lyne in the amount of $3,000 for the sole use and benefit 
of his wife and surviving children, with participation in profits. 
In this policy 

‘The company agrees to pay one-half the amount of said insur- 

ance; to wit: $1,500, at their office in the city of New York to 

the said assured, share and share alike, on the 14th of April, 

1904, or should he die before that time to pay in like manner 

in sixty days after due notice and satisfactory proof of his 


death the sum of $3,000 share and share alike to the assured if 
alive, if not alive, to the executors or administrators of the 


said Santford C. Lyne. 

In consideration for this policy Santford C. Lyne agreed to 
pay semi-annually $43.68 upon the 14th days of October and 
April of each year. Item second of the conditions and agree- 
ments on the back of the policy, referred to and forming part of 
the policy, provides as follows :-— 

Notwithstanding this policy shall lapse and become forfeited 
for the non-payment of any premium upon the day upon which 
the same shall fali due according to the terms thereof as here- 
inbefore contained, yet after the payment of three annual pre- 

* Decision rendered, Nov, 30, 1904. 
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miums, and plaintiff's demand with surrender of this policy 
within six months aiter such lapse by such non-payment, this 
company will issue a non-participating paid-up policy for as 
many twenty parts of the original amount hereby insured as 
there shall have been complete annual premiums paid, and the 
paid-up insurance purchased by such surrender of this policy 
shall be payable at the same time and under the same condi- 
tions except as to the payment of premiums as the original 
policy. 

On the 4th of March, 1904,*the appellee Santford C. Lyne 
brought this suit in equity against the insurance company, in 
which he recited the facts detailed above, and alleged that he 
paid the semi-annual premiums provided for in the policy, and in 
compliance with the terms thereof for twelve years, and de- 
manded that the defendant should issue to him a paid-up non-par- 
ticipating policy for $1,800, payable at his death to the benefici- 
aries named therein in accordance with item second of the policy, 
and that, notwithstanding such demand, the insurance company 
had failed and refused to issue and deliver the policy, and prayed 
that they should be required to do so. The insurance company 
in their answer alleged that the policy became forfeited on the 
14th day of April, 1896, for the non-payment of premium, and 
that defendant on that day and for six months thereafter might 
have made demand accompanied by a surrender of the policy for 
a non-participating policy for 12/20 of the original amount oi 
the policy, and, if same was refused, might have enforced his 
demand by suit, but alleged that more than five years had 
elapsed from the 4th of April, 18960, when such demand might 
have been made and suit brought, before the institution of this 
action, and pleaded and relied upon the statute of limitations in 
bar of recovery. On the 2d of May, 1904, the plaintiff amended 
his original petition, joining with him as parties plaintiff his wife 
and surviving children, and alleged that Santford C. Lyne had 
survived the 14th of April, 1904, and prayed, as in their original 
petition, for a paid-up policy on the life of Lyne for $1,800 for 
the beneficiaries, or, if the court should so construe the policy, 
for a judgment for $900, with interest from the 14th of April, 
1904, until paid. Ly an amended answer, subsequently filed, the 
appellant withdrew so much of its original answer as admitted 
that under the conditions therein described the plaintiff and the 
beneficiaries of the policy were entitled to the non-participating 
policy for 12/20 of the original amount of insurance, and averred 
that under the terms of the policy and contract sued on it agreed 
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to pay one-half the amount of the insurance; to wit, $1,500, to 
the assured; namely, the wife and surviving children of Santford 
C. Lyne, on the 14th of April, 1904, provided he should pay the 
semi-annual premiums on the day they became due, and alleged 
that he had failed to pay any premiums on the policy after the 
14th of April, 1896, and in consequence thereof it became for- 
feited, null and void, after October 19, 1896, and alleged that 
thereafter it owed the assured; to wit, the wife and children of 
the insured, no right or duty except to issue a non-participating 
paid-up policy for as many twentieth parts of the original amount 
of the insurance as there should have been completed annual 
payments; to wit, 12/20, provided the assured after the payment 
of three annual premiums demanded such paid-up policy, and ac- 
companied such demand with surrender of the policy within six 
months after lapse for non-payment of premium; and further al- 
leged that the assured did make application by letter of their 
attorney in March, tgot, for such policy, but made no surrender 
or offer of surrender of the old policy and subsequently aban- 
doned such application, or had, at any rate, failed to institute suit 
to eniorce any rights thereunder until the present action was 
brought, which was nearly eight years after the time when they 
might first have demanded and sued for such policy, and pleaded 
and rely upon the lapse of time in bar of recovery. A general de- 
murrer was interposed to each paragraph of the amended an- 
swer by the plaintiff, and, the case being submitted thereon, and 
also upon the defendant’s demurrer to the plaintiffs’ petition as 
amended, plaintiffs’ demurrer to the answer was sustained, and 
defendant’s demurrer to the petition overruled, and, defendant 
declining to plead further, it was adjudged by the court that the 
plaintiffs recover of the defendant, the Washington Life Insur- 
ance Company, $900, with interest from 14th of October, 1904, 
and they have appealed. 

The chief question to be decided upon the appeal is within what 
time a suit can be brought for a paid-up policy after forfeiture 
for non-payment of premium. It is admitted that the demand 
for the paid-up policy was made within five years. The insurance 
company claims that, unless suit was brought within five years 
after the time when it might first have been brought, the action is 
barred, not because no demand was made, but because action was 
not begun. On the other hand, it is contended for the plaintiff, 
under the express terms of the policy and repeated decisions of 
this court, that, if demand was made during the first five years 
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after the lapse, and before the 14th of April, 1901, the provision 
of the policy was complied with, and suit could have been brought 
at any time within fifteen years from the 14th of April, 1896. 
This question has been before the court in one form or another 
in many cases, beginning with Montgomery vs. Phoenix Mut. 
Life Ins. Co. (77 Ky., 51), and was followed by Johnson vs. South- 
ern Mut. Life Ins. Co. (79 Ky., 407), and Southern Mut. Ins. Co. 
vs. Montague (84 Ky., 654), in all of which it was held that “time 
in making demand” for the paid-up policy was not of the essence 
of the contract. These decisions were disregarded in Hexter vs. 
U. S. Mut. Life Ins. Co. (91 Ky., 356), and Northwestern Life 
Ins. Co. vs. Barbour (92 Ky., 427), but in Mutual Life Ins. Co. vs. 
Jarboe (102 Ky., 80), these two last cases were overruled, and 
the doctrine of the original cases, that time was not of the es- 
sence of the contract, reaffirmed. In Manhattan Life Ins. Co. vs. 
Patterson (22 Ky. Law Rep., 1287) all the preceding cases were 
carefully reviewed in an elaborate opinion by Judge Du Relle. 
In that case the insured obtained a policy on the twenty-payment 
life plan in November, 1887. He paid five annual premiums, and 
nearly five years after making default in the payment of the sixth 
premium applied to the company for a non-participating paid-up 
policy as the net reserve on the policy at the time of the lapse 
would purchase as a single premium at the company’s established 
rate. The company, by way of defense, plead the provision of 
the policy that no action could be maintained, for the reason that 
demand for the paid-up policy was not made within twelve 
months after default in payment of premium. It was decided 
that the insured was entitled to a paid-up policy, as time of mak- 
ing demand was not of the essence of the contract. This holding 
was adhered to until Washington Life Ins. Co. vs. Miles (23 Ky. 
Law Rep., 1705) was before the court. In that case, at the ear- 
nest demand of the insurance company that the court should 
establish some time at which the right to demand and receive a 
paid-up policy should terminate, the court said: “Taking into 
consideration the nature of life insurance, and all the facts and 
circumstances involved therein, we are of the opinion that the 
insured should, within five years from the time he was entitled to 
demand a paid-up policy, make demand, or that his laches in so 
doing should bar his right to demand and receive same.” This 
rule has been followed in New York Life Ins. Co. vs. Warren 
Deposit Bank, 25 Ky. Law Rep., 325; Equitable Life Assur. Soc. 
vs. Warren Deposit Bank, 25 Ky. Law Rep., 839; Mutual Life 
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Ins. Co. vs. O’Neil, 25 Ky. Law Rep., 983; and Washington Life 
Ins. Co. vs. Glover, 25 Ky. Law Rep., 1327. It is contended for 
the insurance company that in the two cases against the Warren 
Deposit Bank it was decided not only the demand must be made, 
but it must also be accompanied by suit to enforce the demand 
within five vears. But the opinion in both cases shows that no 
demand was made within five years, and that for this reason re- 
lief was denied. In both cases the decision in the Miles Case is 
referred to and approved. In the case of the Mutual Life Ins. 
Co. vs. O’Neil (25 Ky. Law Rep., 983) it was held that no recovery 
could be had in a suit brought seventeen years after the lapse of 
the policy, but in that case no demand was proven until seven 
years after the lapse of the policy. Whilst we adhere to the rule 
laid down in the Miles Case that there can be no recovery upon 
policies of this sort unless demand is made within five years after 
the forfeiture for non-payment of premium for paid-up policy, 
accompanied by surrender or offer to surrender the old policy, 
we decline to extend this doctrine further, and to require that, in 
addition to demand, suit to enforce compliance therewith must 
be actually instituted. On the contrary, we hold that, demand 
having been made within the prescribed time, the insured had, 
under the express language of the statute, fifteen years from the 
time when his cause of action accrued to institute suit for relief 
therefor. 
For reasons indicated, the judgment is affirmed. 
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COURT OF APPEALS OF KENTUCKY. 


MATTINGLY 
v8. 


SPRINGFIELD FIRE & MARINE INS CO.* 


The policy stipulated that it should be void in case the interest of insured 
was other than sole and unconditional ownership, or any change took 
place in the title or possession; also that no officer or agent had 
power to waive its provisions unless the waiver was indorsed on it, 
nor could any privilege or permission affecting the insurance be 
claimed unless so indorsed. The insured, before effecting a sale, se- 
cured the consent of the agent to retain it as security for a part of 
the purchase money, and after the sale the agent consented, in con- 
sideration of the retention of the unearned premium, to note in the 
books that the policy stood as such security. 


Held, That the provision requiring written indorsement could be changed 
by oral agreement; contracts of insurance are not within the statute 
of frauds, and may be oral as well as in writing. 


Held, That the provision had been waived by the acts of the agent. 


Held, That the insured must credit the insurance money when received on 
the purchase price of the property. 


Appeal from Circuit Court, Marion County. Action by W. E. 
Mattingly against the Springfield Fire & Marine Insurance 
Company. From a judgment in favor of defendant, plaintiff 
appeals. 


L. S. SPENCE and J. T. Forp, for Apbellant. 
RIFES & SPAULDING, for Appellee. 
Hosson, J. 

On November 8, 1900, appellee issued to W. E. Mattingly a 
policy insuring his dwelling house in the sum of $500 for three 
years, he then paying the entire premium of $12.50 in advance. 
as ; ; : ; ; 
lhe policy, among other things, contained the following stipu- 
lations :— 

This entire policy, unless otherwise provided by agreement 
indorsed hereon or added hereto, shall be void * * * if the 
interest of the insured be other than unconditional and sole 
ownership; or if the subject of insurance be a building on 
ground not owned by the insured in fee simple; * * * or 
if any change other than by death of the insured, take place in 
the interest, title or possession of the subject of insurance, 
except change of occupants without increase of hazard, 
whether by legal process or judgment, or by voluntary act of 

*% Decision rendered Dec. 8, 1904. 
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the insured, or otherwise. * * * This policy is made and 
accepted subject to the foregoing stipulations and conditions, 
together with such other provisions, agreements or conditions 
as may be indorsed hereon or added hereto, and no officer, 
agent, or other representative of this company shall have 
power to waive any provision or condition of this policy, ex- 
cept such as by the terms oi this policy may be the subject of 
agreement indorsed hereon or added hereto, and as to such 
provisions and conditions no officer, agent or representative 
shall have such power or be deemed or held to have waived 
such provisions, unless such waiver, if any, shall be written 
upon or attached hereto, nor shall any privilege or permission 
affecting the insurance under this policy exist or be claimed 
by the insured unless so written or attached. 

Some time after the issual of the policy Mattingly sold and 
conveyed the farm and dwelling house thereon to one C. C. Rey- 
nierson, retaining a lien on the property for $4,000 of the pur- 
chase money. About a year after this conveyance was.made, 
and while the policy was still unexpired, the house burned down, 
and Mattingly instituted this suit against the insurance company 
to recover for the loss. In order to avoid the effect of the stipu- 
iations of the policy above set out, he averred the following facts: 
Pending the negotiations between him and Reynierson, and be- 
fore any transfer or change was made, for the express purpose 
of preventing any forfeiture or any contention in that regard, 
and in order to continue the policy in force, the plaintiff went in 
person to the defendant’s agent who had issued the policy, and 
informed him of the negotiations pending between him and Rey- 
nierson, but not consummated, and asked him that if, in the event 
of a sale and transfer of the property, he retaining a lien for the 
unpaid purchase money, $4,000, whether or not he could still 
retain the policy on the house as collateral security for the de- 
ferred payments of purchase money. The agent assented that 
this might be done, and that the policy would not be forfeited. 
After this assent was given, the plaintiff, relying thereon, con- 
veyed the property to Reynierson, retaining a lien for $4,000, 
and then informed the agent of what he had done, and asked him 
to note on the bocks of the company that in consideration of 
the unearned premium the policy should stand and remain in 
force as collaterad security of the plaintiff as lienholder until the 
expiration of the policy. The agent then and there assented to 
this, and the company retained the unearned premium with no- 
tice of the transfer, and with notice that the plaintiff’s interest 
in the property was as lienholder, and, as he pleaded, by its con- 
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duct is estopped from relying on any forfeiture of the policy be- 
cause of the change of the title, as the plaintiff had acted upon 
the assurances of the agent, and had been led to believe by him 
that his policy would stand good to secure him as lienholder. 
The court sustained a demurrer to the petition, and, the plaintiff 
failing to plead further, dismissed it. 

The only question on the appeal is as to the sufficiency of the 
facts alleged to show a waiver of the conditions of the policy 
above quoted. A contract of insurance is not within the statute 
of frauds. It may be oral, as well as in writing, and, although it 
is in writing, like any other contract, it may be modified by a 
subsequent agreement between the parties. The fact that the 
contract provides that no subsequent agreement shall be valid 
unless in writing and indorsed on the policy does not change the 
rule, for this part of the contract stands like any other part of it, 
and may be changed by a subsequent parol agreement, just as 
any other provision of the contract may be subsequently modi- 
fied. In Bell vs. Offutt (73 Ky., 632) the parties made a verbal 
contract, and agreed that it should thereafter be reduced to writ- 
ing, which they failed to do. It was held that, if the contract was 
made, it was not invalid because not subsequently reduced to 
writing according to the agreement, and that the validity of the 
contract did not depend upon the understanding of either of the 
parties as to whether it was to be only obligatory when reduced 
to writing. In Phoenix Ins. Co. vs. Spiers (87 Ky., 285) the 
policy provided, as here, that it could not be changed by any sub- 
sequent agreement uniess in writing indorsed upon the policy; 
but this court held the subsequent contract valid. It said: “The 
contract of insurance may be by parol. It is not within the stat- 
ute of frauds. Such a contract, although in writing, may be 
changed by parol, even though it provide that it shall only be 
done by writing, because men cannot so tie their wills as not to 
be able thereafter to do by consent what the law allows.” This 
is in accord with the general current of authority. Thus, in 
1 Wood on Fire Insurance (§ 10)) it is said: “A contract of in- 
surance may be changed by parol or by indorsement upon the 
policy, and the parties thereto may thus be changed, or the sub- 
ject-matter of the risk; and such change effected by any person 
whom the company places in a position of apparent authority 
will prima facie be binding upon it as an agent authorized to 
make contracts of insurance, a clerk or person acting as secre- 
tary in the office of the company, or any person whom the com- 
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pany permits to act for it in such a manner as to indicate 
authority to act in such respects.” Again, in section 525, is the 
following: “When the insurer, knowing the facts, does that 
which is inconsistent with its intention to insist upon a strict 
compliance with the conditions precedent of the contract, it is 
treated as having waived their performance, and the assured may 
recover without proving performance, and that, too, even though 
the policy provides that none of its conditions shall be waived 
except by written agreement.” To same effect, see 13 Am. & 
Eng. Ency. of Law, 318. The rule is that, where an insurance 
company has by its assurances or conduct led the insured to be- 
lieve that a forfeiture of his policy will not be inSisted upon, and 
he has been in fact induced by it to act upon this understanding, 
the company will not be allowed to set up the forfeiture of the 
policy, and thus to defeat a recovery upon the policy by reason 
of the failure of the assured to do something which the company 
itself induced him not to do: Continental Ins. Co. vs. Browning, 
24 Ky. Law Rep., 992; Walls vs. Home Ins. Co., 24 Ky. Law 
Rep., 1452; Ins. Co. vs. Eggleston, 96 U. S., 573, and cases 
cited. In the case before us the insured went to the agent who 
issued the policy before he made the trade with Reynierson, and 
obtained his consent to the plaintiff’s retaining the policy as a 
security for his unpaid purchase money, and after he had made 
the deed to Reynierson he again went to the agent, and told him 
what he had done, and the agent again agreed that the policy 
should remain in force for his protection. The defense is purely 
a technical one, for plaintiff's interest in the property was eight 
times as great as the amount of the insurance on the house, and, 
if the agent had not misled him, he could have protected himseli 
by conforming to the conditions of the policy. The rule in cases 
of this sort is that if the agent, when approached, simply tells 
the assured to bring in the policy, and he will make the indorse- 
ment, there is no waiver of the condition, but if he says “it is all 
right,” or makes use of any expression indicating satisfaction 
with the change without requiring compliance on the part of the 
assured with the terms of the policy, a waiver is established: 2 
Wood on Fire Insurance, p. 1155. If the rule were otherwise, 
an insurance company could mislead the insured, and thus induce 
him to believe that his rights were fully protected, until after a 
loss, and then, having thus prevented him from protecting him- 
self by having indorsements made on the policy, defeat a recov- 
ery because the insured accepted as true the representations 
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which the company made. In insurance, as well as in other 
things, the law requires good faith; and where a person knows 
that the conduct of another is to be based upon what he tells him 
to do he will not, when his direction has been acted upon, be 
allowed to set up to the prejudice of the other person that some- 
thing else ought to have been done which he had led the person 
to understand was unnecessary. 

It is insisted for appellee that the judgment of the Circuit 
Court is right, because, if appeilant may recover in this action, 
he may still recover his $4,000 from Reynierson, and that he will 
thus get $500 more than is due him. But this is not true. The 
insurance poliéy is only collateral for the security of the payment 
of the unpaid purchase money. What is collected on the col- 
lateral must be credited on the notes for the purchase money 
just as in the case of any other collateral held for the security of 
a debt. The insurance policy represents the house. The house 
being destroyed by fire, appellant may look to both the policy 
and the iand for his money. He retained the policy, instead of 
turning it over to Reynierson in the trade simply to protect him 
in his purchase money. His other security, the lien on the land, 
has been reduced to the extent of the value of the house, which 
was burned, and when he collects the insurance money he will 
have received that much of his purchase money. The arrange- 
ment was made with the assent of the company, and, while it is 
different in form from the usual arrangement, it does not entitle 
the plaintiff to anything more than he would have been entitled 
to if there had been indorsed on the policy by consent of all three 
of the parties a statement that the company consented to the 
conveyance to Reynierson, and that the policy should be held as 
collateral for the purchase money notes; and in this event the 
company would be bound to pay plaintiff the amount of the 
policy, and after he had collected this much from the company 
he would only be entitled to look to Reynierson for the balance 
of his debt, less the cost of collecting the collateral. 

Judgment reversed, and cause remanded, with directions to 
overrule the demurrer to the petition. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


BORUSZEWSKI et at. 
v8. 


MIDDLESEX MUT. ASSUR. CO.* 


The policy required sworn proofs of loss forthwith, stating the value and 
interest of insured in the property, its use and the history of the fire. 
The company, upon being informally notified of the loss, sent an ad- 
juster, who met the broker who had placed the insurance and was 
invited to go to the office of the latter, where he stated he had a proof 
of loss. But the adjuster declined to do so, or then visit the risk, stat- 
ing that he was anxious to go to another city, but would see or com- 
municate with him soon. Nothing more was done until five months 
later a lawyer wrote to the company in behalf of the insured. The 
company replied that the adjuster had learned facts indicating that 
the fire was dishonest, and the fire marshal had, after investigation, 
written to the same effect, and that the plain provisions of the policy 
had not been complied with. 


Held, That the proofs called for were a condition precedent, and had not 
been waived by the conduct of the adjuster or the company unless, 
perhaps, as to rendering them forthwith. 


Held, That a custom to treat a mere notice as proofs, and to hold the com- 
pany liable unless blank proofs are sent or an adjuster sent to adjust 
the loss cannot prevail against the provisions of the policy. 


Report from Superior Court, Worcester County. Action by 
Adam Boruszewski and others against the Middlesex Mutual 
Assurance Company. At the close of plaintiffs’ case, the court, 
on motion of defendant, ordered a verdict for it, and at the re- 
quest of both parties the court reported the cause to the Supreme 
Judicial Court. 


Joun R. THAYER, ARTHUR P. RuGG, and Henry H. 
THAYER, for Plaintiffs. 
FREDK. W. Brown, /or Defendant. 


LORING, J. 


This is an action on a policy issued by the defendant compary 
insuring the plaintiffs against loss by fire upon a dwelling house 
and barn, and certain personal property contained therein. The 
defense is that the plaintiffs never have rendered the sworn 
statement in writing called for by the policy. The plaintiffs’ con- 
tention is that this has been waived by the defendant, and that 


* Decision rendered, November 22, 1904. 
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they proved a custom making it unnecessary. The case is here 
on a report by the presiding judge, who directed the jury to re- 
turn a verdict for the defendant. 


The facts relied on by the plaintiff as constituting a waiver 
are that the defendant, on receiving an informal notice of the 
fire, sent an adjuster to Webster, where the property insured was 
situated. The adjuster notified the broker who placed the insur- 
ance that he was coming. The broker met him at the station, 
and had a talk with him there about the loss. The broker then 
told him that he had just driven the adjuster of another company 
to the locus, and that the other adjuster had just left. The de- 
fendant’s adjuster asked why he had not waited for him. The 
broker then asked him to go to his office, where he said he had 
a “proof of loss,” but the adjuster refused. He also refused to 
visit the place of the fire, although the broker offered to “carry 
him out.” He said that he did not want to attend to it that day, 
as he was anxious to go to Hartford, but told the broker that he 
would see him or communicate with him in a short time. He left 
on a train a few minutes later. Nothing was done on the part of 
either party until nearly five months later, when the plaintiffs 
retained counsel. In answer to a letter from counsel not put in 
evidence, the president of the defendant company wrote, stating 
that their adjuster learned facts when he visited the scene imme- 
diately after the fire indicating that the fire was not an honest 
one; that the fire marshal had written to the same effect, after 
making an investigation; and insisting that the plain provisions 
of the policy had not been complied with since the fire. The let- 
ter ended with a statement that the company supposed the plain- 
tiffs had failed to comply with the essential conditions through 
consciousness of wrongdoing. 


The question is whether there is anything in this which 
amounts to a waiver of performance of the clause of the policy 
requiring the insured, in case of a fire, to render forthwith a 
sworn statement in writing, giving (1) the value of the property 
insured; (2) the interest of the insured in that property; (3) all 
other assurance on it; (4) the purposes for which, and the person 
by whom, the buildings in question were used; and (5) the time 
and manner in which the fire originated, so far as known. By 
the terms of the policy, the insurance money due is payable sixty 
days after this statement is rendered. The performance of this 
clause is a condition precedent to the defendant’s liability: Cook 
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vs. North British & Mercantile Ins. Co., 183 Mass., 50; Parker 
vs. Middlesex Co., 179 Mass., 528. See, also, Audette vs. 
L’Union St. Joseph, 178 Mass., 113; Smith & Dove Mfg. Co. 
ys. Travelers’ Ins. Co., 171 Mass., 357; Johnson vs. Phoenix Ins. 
Co., 112 Mass., 49; Smith vs. Haverhill Ins. Co., 1 Allen, 297; 
Shawmut Sugar Refining Co. vs. People’s Ins. Co., 12 Gray, 535. 
The rendering of this statement is the first step called for by the 
policy, to be taken by the insured in case of a loss. On such a 
sworn statement being made and delivered to the company, it is 
its duty to decide whether it will pay the loss, and to determine 
the amount due. If the amount of damage done is not agreed 
upon, it is fixed by arbitration. In either event the amount due 
becomes payable sixty days after the sworn statement is ren- 
dered to the company. 

The nearest case in this commonwealth is the case of Searle 
vs. Dwelling House Ins. Co., 152 Mass., 263. In that case, on re- 
ceiving informal notice that there had been a fire, the company 
sent an adjuster to agree on the amount of the loss; understand- 
ing that he carried with him blanks on which a proof of loss was 
to be made in accordance with the adjustment reached. The 
agent agreed with the insured upon the amount of the loss, item 
by item, and that was written down. He then told the insured 
that he would write it out on a proper blank and send it to her to 
be signed and sworn to. The insured heard nothing from the 
adjuster or the company for some three or four weeks. She then 
went to the local agent who issued the policy, and he wrote to 
the company in her behalf. {fn answer the company refused to 
pay the loss on another ground. ‘This was held to justify a find- 
ing that the presentation of the sworn statement had been 
waived. In that case the fire took place on October 11, 1885. 
On May 27, 1886, a sworn statement was rendered. The court 
ruled that this sworn statement was rendered too late to be a 
compliance with the policy, and left the case to the jury on the 
question of waiver. The ground on which this case goes was 
that the action of the company was inconsistent with an inten- 
tion to insist on a sworn statement being rendered. For another 
case where the rendering of a sworn statement was waived alto- 
gether, see Eastern Railroad vs. Relief Ins. Co., 105 Mass., 574. 
But in the case at bar there was nothing in what the defendant 
did inconsistent with an intention to insist on a full compliance 
with this clause of the policy. Until a sworn statement contain- 
ing the information called for is rendered, the company is under 
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no duty to take up the question of adjustment of the loss. Be- 
fore proceeding with the adjustinent of a loss, an insurance com- 
pany, under the Massachusetts standard form of policy, has the 
right to have the insured commit himself, in writing and under 
oath, upon the facts to be set forth in the sworn statement; 
namely, (1) the property covered by the policy in existence at 
the time of the fire, and the value of it; (2) the plaintiff’s inter- 
est in the insurance; (3) the insurance on the property; (4) the 
purposes for which the buildings in question were used; and (5) 
the history of the fire. But the company is not bound to abstain 
from all investigation until this condition precedent is performed. 
In the case at bar the defendant’s adjuster went to the town in 
question, and saw the broker who placed the insurance, and 
asked for information about the loss. He refused to look at the 
place where the fire was, refused to go to the broker’s office, 
where, he was told, there was a “proof of loss,” and left. There 
was nothing in this inconsistent with a determination to insist on 
the policy being performed. The only other thing was his state- 
ment to the broker on leaving that he would see him or com- 
municate with him again in a short time. The most that can be 
claimed jor this is that it excused the plaintiffs from rendering 
the sworn statement until a reasonable time had elapsed, if they 
or their agents relied on this remark of the adjuster in not ren- 
dering the statement forthwith, and there is no evidence that 
they did rely on it. This remark is not inconsistent with a de- 
termination on the part of the insurance company to insist upon 
the sworn statement’s being made out, signed, sworn to and de- 
livered to it, and the plaintiffs could not have been misled by it. 
For that reason the jury were not warranted in finding that the 
performance of that condition had been waived. 


None of the cases cited by the plaintiffs in which it has been 
held that there has been a waiver of preliminary proofs of loss 
goes as far as we are asked to go in this case. See Harrison vs. 
German-American Ins. Co. (C. C.), 67 Fed., 577; Tillis vs. Liver- 
pool & London & Globe Ins. Co. (Fla.), 35 South., 171; Graves 
vs. Merchants’ & Bankers’ Ins. Co., 82 Iowa, 637; Brown vs. 
State Ins. Co., 74 lowa, 428; Hartford Ins. Co. vs. Keating, 86 
Md., 130. Of the other cases principally relied on by the plain- 
tiffs, it was held in Weidert vs. State Ins. Co. (19 Or., 261) that 
there was no waiver; and in Gould vs. Dwelling House Ins. Co. 
(134 Pa., 570); and Perry vs. Dwelling House Ins. Co. (67 N. 
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H., 291), there was an attempt to comply with the provision 
within the time specified. 

The argument of the plaintiffs that the letter of the president 
was in itself a waiver makes it necessary to state that it was not. 
It insists that the piain provisions of the policy have not been 
complied with since the fire. 

This brings us to the custom testified to on the part of the 
plaintiffs, which was, in substance, as follows: In case of a loss 
the insured notifies the broker of the fire, and he sends notice to 
the company. The company then either sends a blank form of a 
“proot of loss,” or an adjuster to adjust the loss on the ground, 
who carries such a blank with him; and the failure of the com- 
pany to send a blank or an adjuster is a waiver of the condition 
of the policy “that there be a proof of loss in writing,” and the 
company settles within sixty days for the amount of the policy. 
It is settled that a custom which contradicts a contract whose 
terms are plain is bad. A custom is admissible to explain what is 
doubtful, but when the terms of the contract are plain, the right 
of one party to it cannot be taken away by custom. The last 
case on the point is Menage vs. Rosenthal (175 Mass., 358), where 
some of the cases are collected. To these should be added Ben- 
son vs. Gray, 154 Mass., 391 (where also a collection is made of 
the earlier cases), and Macomber vs. Howard Ins. Co., 7 Gray, 
257. By the terms of the contract, no notice is required to be 
sent by the insured until the sworn statement is made out and 
rendered, and the defendant is under no obligation to do any- 
thing about the matter until the plaintiff has committed himself, 
in writing and under oath, on the matters therein to be set forth. 
The amount due is not payable until sixty days after this has 
been rendered. A custom which substitutes a mere notice that 
a fire has occurred for this statement in writing on the five points 
specified, signed and sworn to by the insured, and rendered by 
him to the company forthwith, and which makes the company 
liable for the amount of the policy, without regard to the damage 
done by the fire, in sixty days after informal notice of the fire is 
given, is bad. 

Some confusion seems to have arisen from characterizing the 
sworn statement called for by the Massachusetts standard form 
a “proof of loss.” This is probably a survival of the practice 
which had obtained under the policies in use before the standard 
torm was adopted (St. 1873, p. 852, c. 331, and St. 1881, p. 457, 
c. 166), which usually, if not universally, called for a sworn state- 

Vor XXXIV-—10. 
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ment of the amount of loss caused to the property insured by 
the fire, inter alia. But the amount of the loss is not called for 
in the sworn statement specified in the Massachusetts standard 
form. 

Judgment on the verdict. 


COURT OF APPEALS OF KENTUCKY. 


AMERICAN BENEV. ASS’N 
vs. 
STOUGH.* 


The insured, a cheerful engineer, went from a barroom into the back yard, 
where there was a water closet, and shortly after a pistol shot was 
heard, and he was found shot, with a pistol at his feet. There was 
nothing in his actions or talk in the barroom to suggest suicide or 
any apparent cause for it except, one witness testified, that at times he 
seemed flighty. 

Held, That where death may have been due to accident or suicide, the pre- 
sumption is against the latter. 

Held, That a verdict against suicide was not against the weight of evidence. 

Held, That where the policy excluded death from suicide or intentional in- 
jury, a charge to find for plaintiff unless death resulted from an injury 
inflicted intentionally by himself or some other person, was proper. 

Affidavits of others than the beneficiary in the proofs of loss were not 
competent as evidence where they were not introduced as witnesses. 


Appeal from Circuit Court, Kenton County. Action by Jessie 
Stough against the American Benevolent Association. From a 
judgment for plaintiff, defendant appeals. 


FuRBER & JACKSON, for Appellant. 
B. F. GrAZzIANI, for Appellee. 
Hosson, J. 

Appellant on November 22, 1900, issued to E. B. Stough a life 
benefit certificate, by which, among other things, it agreed to pay 
his wife, Jessie Stough, $500 on his death. Stough died on Sep- 
tember 17, 1901, and this suit was filed by his widow to recover 
on the policy. 

Among the stipulations of the policy it was agreed, among 
other things, that the benefits payable under it should not extend 
to or cover death resulting from suicide, sane or insane, or from 


~ Decision rendered, Deo. 2, 1904. 
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intentional injury inflicted by the insured or by any other person 
(burglars or highwaymen excepted). The defendant relied on 
this provision of the policy, and pleaded that the deceased de- 
parted this life by his own hand, by inflicting upon himself a gun- 
shot wound, with the intent and for the purpose of ending his life, 
from which wound he then and there died. This was denied by 
the reply, and on the trial the following agreement was made: 
“Tt is agreed between the parties that the one issue in the case is 
whether or not the decedent committed suicide; the plaintiff 
claiming that he did not, and that the company is liable, and the 
company admitting its liability if he did not commit suicide, but 
claiming it is not liable because he did commit suicide.” 

The proof on the trial showed that about 7 o’clock in the morn- 
ing the deceased, with two other men, was in a barroom where 
he irequently stopped as he went to work. They were standing 
in front of the bar, talking, and one of the others treated to 
cigars. The deceased was a railroad engineer. They were talk- 
ing about railroading in a pleasant, ordinary way, with no sign 
of excitement or anything to attract attention, and the deceased 
was sober. After some minutes’ talk the deceased left the saloon, 
and went through the hall into the back yard, where there was a 
water-closet; and just after he reached the yard a pistol shot was 
heard, and, when those in the saloon went out, he was found lying 
on the brick walk, with his head resting on his right shoulder, 
and with one hand up and about a foot from his head, and point- 
ing toward his head. A pistol was lying near his feet, and there 
was a pistol wound in his head, from which he died. No one else 
was in the back yard when the saloonman went out and found 
him. He was apparently in good spirits and happy when he left 
the saloon. The other two people in the saloon with him were 
railroad men. He was of a jolly, happy disposition, about 36 
vears of age, and seemed to be perfectly sane,.and as full of life 
as usual, when he left the saloon. He had a wife and one child, 
his domestic relations were pleasant, and there is no assignable 
cause for his killing himself, except the statement of one witness 
that “he looked like he was a little flighty” a day or two before 
his death; that some days he was all right, and other days he did 
not seem to be all right for a month there. But no other witness 
confirms this statement. The other witnesses testify that he was 
always genial and in good spirits, and that they noticed no 
change of any kind; that he seemed to be a sound and sensible 
man. Qn this proof, the court instructed the jury as follows: 
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“(1) The jury will find for the plaintiff in the sum of $500, and in- 
terest from December 17, 1901, unless you shall find from the 
evidence that E. B. Stough died from the effects of a gunshot 
wound intentionally inflicted by himself, or by some other person 
other than a burglar or highwayman. (2) If the jury believe from 
the evidence that E.. B. Stough died from the effects of a gunshot 
wound intentionally inflicted by himself, or by some other person 
other than a burglar or highwayman, you will find for the defend- 
ant.” The jury found a verdict for the plaintiff, and the defendant 
appeals. 

We think it may reasonably be inferred from the evidence that 
the deceased died by his own hand, but whether it was accident 
or suicide can only be determined from the circumstances. The 
proof by all of the witnesses in the saloon as to his conduct and 
appearance there is inconsistent with the idea that he then con- 
templated taking his own life, and the pistol shot was fired so 
soon after he left the saloon that it is fair to presume that he was 
then in the same mood as when he left his friends, for he had 
not gone, perhaps, over thirty feet before the shot was heard. 
While the proof is only circumstantial, there does not seem to 
have been any other reason for his going out the back way, ex- 
cept to get to the water-closet. It may be that he dropped his 
pistol in removing it from his pocket before going into the water- 
closet, for it was found on the ground at his feet, and there is no 
proof that he was powder-burned. 

In Etna Life Ins. Co. vs. Kaiser (24 Ky. Law Rep., 2454); 
Union Cas. & Sure. Co. vs. Goddard (25 Ky. Law Rep., 1035); 
and A‘tna Life Ins. Co. vs. Milward (26 Ky. Law Rep., 590) the 
rule was laid down that when the dead body of the insured is 
found under such circumstances as to indicate that his death 
may have resulted from negligence, accident, or suicide, the pre- 
sumption of the law is against suicide, as contrary to the general 
conduct of mankind, and where the evidence is circumstantial 
only, and admits of more than one reasonable conclusion, the 
question is for the jury. The Circuit Court properly followed 
this rule, and, under all the evidence, we cannot say that the ver- 
dict oi the jury is palpably against the evidence. 

There is a line of cases holding that under a policy like this 
there may be a recovery where the insured shoots himself inten- 
tionally while so insane as not to know that to so shoot himself 
would result in seli-destruction: Mutual Ben. Life Ins. Co. vs. 
Daviess’ Executor, 87 Ky., 541. But there was no proof here 
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to warrant an instruction on this subject, and the appellant was 
not prejudiced by the instructions given by the court. Under 
the evidence the deceased either died from a gunshot wound in- 
flicted by his own hand for the purpose of ending his life, or the 
shot which killed him was accidental. The evidence before the 
jury did not warrant any other finding. The finding of the jury 
is, in substance, that the wound was not inflicted by him with the 
intent of ending his life. To have left the word “intentionally” 
out of the instruction would have been to make it misleading, for 
then the jury would have been authorized to find against the 
plaintiff if the wound was inflicted by himself, although it was 
done accidentally. 

Appellant was not prejudiced by the ruling of the court in 
allowing the amended reply to be filed. The case was narrowed 
down finally to the single issue of suicide and, if there was too 
great a liberality on the part of the court in allowing amendments, 
it was not prejudicial to appellant. 

Appellant asked and received the burden of proof. It therefore 
introduced its evidence first; introducing on its behalf the 
keeper of the saloon, who testified to the death of the deceased as 
above stated. On cross-examination the plaintiff asked him this 
question in regard to the pistol: “Q. But the pistol might have 
dropped at his feet, and might have shot him, mightn’t it? A. 
It may be; maybe somebody might have killed him and throwed 
the pistol there. I don’t know.” ‘he defendant objected to this 
question and answer, and, its objection being overruled, excepted. 
The plaintiff had a right to show by the witness that he did not 
know how the deceased came to be shot, and that, for all he 
knew, the shooting was an accident. The statement of the wit- 
ness that somebody might have killed him and thrown the pistol 
there, while not directly responsive to the question, illustrated the 
fact that the witness did not know how the deceased came to be 
shot. The evidence was proper to show the jury the limits of 
the witness’ knowledge. 

The proofs of loss made out by the plaintiff and forwarded to 
appellant were not competent as substantive evidence on the 
trial. If any of the affiants had been introduced as witnesses, and 
their testimony had been inconsistent with their affidavits, they 
might have been used in the proper way for the purposes of im- 
peachment, but none of the affiants were introduced on the trial. 
While it is true an admission of the plaintiff may be given in evi- 
dence against him, there was no statement of fact made in appel- 
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lee’s affidavit that was material here, and the affidavits of the 
other persons constituting the proofs of loss were incompetent 
on the trial either for or against her: Attna Life Ins. Co. vs. 
Kaiser, 24 Ky. Law Rep., 2454. 

Judginent affirmed. 


SUPREME COURT OF PENNSYLVANIA. 


HILL 
v8. 


CENTRAL ACC. INS. CO.* 


Where the insured, under an accident policy, was killed by a shot from a 
revolver carried under his pillow, apparently about the time when he 
arose, and the pillow was scorched by the shot, and there was evidence 
that he was happy, and also that he had heart disease, and had his life 
insured in another company, and it was both claimed and denied that 
the pistol could have been accidentally discharged while being re- 
moved, the question whether the shooting was intentional or acci- 
dental was properly for the jury. 


Appeal from Court of Common Pleas, Armstrong County. 
Action by G. M. Hill, administrator of Alfred T. Seitz, against 
the Central Accident Insurance Company. Judgment for plain- 
tiff. Defendant appeals. 

The opinion of the trial court on a motion for judgment non 
obstante veredicto was as follows :— 

“On the trial of the case we affirmed all the defendant’s points 
except that, under all the evidence in the case, the verdict must 
be for the defendant; but we reserved the question whether or 
not there was any evidence in the case to submit to the jury that 
the death of Alfred ‘I. Seitz was caused by external, violent and 
accidental means. We instructed the jury that the burden was 
upon the plaintiff to satisfy the jury by the preponderance of the 
testimony that the deceased came to his death by violent, ex- 
ternal and accidental means, and, unless they were so satisfied, 
their verdict must be for the defendant. Hence it would be 
profitless to attempt to review or try to reconcile the conflict of 
authorities in other states, whether or not the burden is on the 
plaintiff or defendant in a suit upon an accident insurance policy 
: * Decision rendered, Nov. 4, 1904. : a ae 
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to prove the death was intentional or accidental. If this was a 
suit upon a life insurance policy, it would seem to us that it has 
been settled in Pennsylvania that the party alleging suicide must 
prove it: Continental Ins. Co. vs. Delpeuch, 82 Pa., 225; Fisher 
vs. Life Ass’n, 188 Pa., 1; Slattery vs. Maccabees, 19 Pa. Super. 
Ct., 111. But the policy sued on in this case does not insure life. 
If it did, the plaintift’s intestate would have been compelled to pay 
a much higher rate. He was insured only and solely from death 
by violent, external and accidental means. The plaintiff alleges 
in his declaration that the deceased came to his death by external, 
violent or accidental means, and we see no reason why he should 
not be compelled to prove it. Moreover, we think this question 
has been set at rest in Pennsylvania by the decision of the Su- 
preme Court in Keefer vs. Life Ins. Co. (201 Pa., 448), where the 
suit was upon a policy similar to the one in suit, and the defense 
was that the deceased had not come to his death solely by ex- 
ternal, violent and accidental causes. The court said: “The 
plaintiff’s right to recover was limited, under the terms of the 
policy, to death from violent, external and accidental causes. If 
death was the result of disease, the claim made here was without 
foundation. The burden of proof was on the plaintiff.’ How- 
ever, as before remarked, we need not concern ourselves further 
about this, because we charged the jury as requested by defend- 
ant, and it can now have no ground of complaint. 

“This brings us to the crucial point in the case: Was there 
any evidence to submit to the jury? Certainly no direct evidence, 
for no one was present when the fatal shot was fired; but little, 
if any, evidence as to what occurred before the tragedy, for, in 
our opinion, had the insured lived, and brought suit for an acci- 
dental injury, he could not have given his own declaration in evi- 
dence, and after his death it seemed to us that his executor, who 
is only the privy in representation, could not have given the dec- 
laration of his intestate in evidence. But witnesses were called 
to prove all the circumstances surrounding the tragedy. The 
pistol was offered in evidence. The location of the powder marks 
upon the bolster was proved. The nature and character of the 
wound, the position of the body when found, the fact that de- 
ceased was undressed, and that the shot was fired just at the time 
that the deceased usually arose from his bed—all these and many 
more were submitted to the jury for their consideration in de- 
termining whether death was occasioned by accident or design. 
The defendant on the trial seemed to perceive the strength of this 
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testimony, and, on its behalf, offered evidence to show that the 
deceased had heart disease; that he had his life insured in an- 
other company; and asked the jury to say from these circum- 
stances that they might infer that the deceased intentionally took 
his own life. To this the plaintiff replied by proving by the phy- 
sician on cross-examination that the deceased was always cheer- 
ful and happy. Why should not the jury be allowed to pass upon 
this circumstantial evidence? They were men all probably famil- 
iar with the use of firearms; knew how easily and often unac- 
countablv firearms are accidentally discharged. They were from 
the same walk of life as the deceased, and probably better able to 
understand his motions and conduct than any judge. There is 
no reason why circumstantial evidence should not be considered 
in a civil case as well as a criminal. It is true, we are more often 
required to apply the rules of circumstantial evidence in criminal 
cases than in civil, but the only reason is that crimes are usually 
committed in secret, and hence it is difficult to obtain direct evi- 
dence. This is a rule laid down in Greenleaf on Evidence (15th 
Ed., § 13): ‘In civil cases it is sufficient if the evidence, on the 
whole, agrees with and supports the hypothesis which it is ad- 
duced to prove, but in criminal cases it must exclude every other 
hypothesis but that of the guilt of the party. In both cases the 
verdict may well be founded on circumstances alone, and these 
often lead to a conclusion more satisfactory than direct evidence.’ 

“Tt has been strenuously insisted that the case of Keefer vs. 
Ins. Co. (201 Pa., 448) rules the one before us. We do not con- 
cur in this, and think there is a clear distinction between the two 
cases. That case was whether or not the insured died by acci- 
dent or of disease. As well said by Mr. Justice Potter: ‘The 
jurv were asked to infer, first, that the plaintiff suffered a fall; 
second, that the fall was accidental, and not the result of disease, 
such as vertigo or cerebral apoplexy; third, that death resulted 
as a consequence of the fall. All this in the absence of an eye- 
witness to the fact of external injury, and without direct evidence 
there was a fall. No one testified how, when or where it oc- 
curred. Nowhere in the testimony does there appear any theory 
more than a conjecture that the death was caused by accident 
rather than by disease.’ But in our case there is no question but 
that Albert T. Seitz came to his death by violent and external 
means. Was the fatal shot fired accidentally or by design? That 
was the only question for the jury. The theory of the plaintiff 
was that the deceased kept his revolver under his pillow; that 
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it was his habit to rise at 6 o’clock in the morning and take his 
revolver with him; that on the morning of the tragedy, in under- 
taking to do this, the weapon was accidentally discharged. To 
sustain this theory they proved all the surrounding facts and 
circumstances, offered the revolver in evidence, submitted it to 
the inspection of the jury, and argued the case on that theory. 
The defendant offered evidence to show that the deceased had 
heart disease; that he had his life insured in another company. 
They, too, exhibited the weapon to the jury; snapped it in their 
presence; argued from the construction of the weapon that it 
could not be accidentally discharged by pulling it from under the 
pillow. Here, then, were conflicting theories; both sustained by 
circumstantial evidence; both ably argued before an intelligent 
jury. Why should not they be allowed to decide the question of 
fact? We think this case comes within the ruling of Van Eman 
vs. Fidelity & Cas. Co. (201 Pa., 537)—that when there is evi- 
dence that death resulted from violent and external means, and 
there are conflicting theories as to how the death occurred, it is 
for the jury to pass upon the facts. 

“And now, February 3, 1904, the motion to enter judgment in 
favor of the defendant non obstante veredicto is refused.” 

The court entered judgment for plaintiff for $2,300 on the ver- 
dict. Error assigned, among others, was in entering judgment 
on the verdict. 

Argued before Mitchell, C. J., and Dean, Fell, Brown, Potter 
and Thompson, JJ. 


W A. Stone and Raysurn & McCain, for Appellant. 
Ross REYNOLDS, JAMES H. McCain, and W. J. CHRISTY, for 
Appellee. 


PER CURIAM. 
This judgment is affirmed on the opinion of the court below on 
the motion to enter judgment non obstante veredicto. 
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SUPREME COURT OF ARKANSAS. 


MUTUAL RESERVE FUND LIFE ASS’N 
v8. 


COTTER ET AL." 


The application was a warranty that the answers were true, under penalty 
of forteiture. In reply to questions how long since applicant was at- 
tended by a physician and the nature of the disease, the applicant gave 
a date with name of physician and of an illness which was slight. No 
mention was made of a very serious sickness, a month later, in which 
he was attended by two pliysicians. 


Held, That there was a breach of the warranty. 


Appeal from Circuit Court, Cross County. Action by Arthur 
Cotter and others against the Mutual Reserve Fund Life Asso- 
ciation. From a judgment for plaintiffs, defendant appeals. 


RosE, HEMINGWAY & ROSE, for Appellant. 

McCuLLocH & McCuLLocn, for Appellees. 

BATTLE, J. 

This action was brought by W. M. Kennedy, as administrator 
of John Riffey, deceased, and by Arthur Cotter and W. D. New- 
burn, against the Mutual Reserve Fund Life Association and the 
United States Fidelity & Guaranty Company, upon a policy of 
$1,000 issued by the Reserve Fund Life Association on the life 
of John Riffey for the benefit of Arthur Cotter and W. D. New- 
burn, and bearing date the 30th of June, 1898; Riffey having 
died. The plaintiffs recovered judgment, and the defendants ap- 
pealed. 

The policy was issued in pursuance of an application by John 
Riffey, the insured, in the month of June, 1898, for the benefit of 
the appellees Cotter and Newburn, in which it was expressly 
agreed that the answers and statements contained in parts 1 and 
2 thereoi, by whomsoever written, were warranted to be full, 
complete and true, and thai if anv of the answers or statements 
made are not full, complete and true, or if any condition or agree- 
ment shall not be fulfilled as required therein or by the policy, 
then the policy issued thereon shall be null and void. These 
stipulations, by the terms thereof and by the provisions of the 
policy, became a part of the policy. 

* Decision rendered, October 22, 1904. 
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In the application were the following questions and answers :— 


Q. How long since you consulted or were attended by a 
physician? 

A. September, 18y7. 

Q. State name and address of such physician? 

A. Name, W. B. Snipes; address, Spring Creek. 

Q. For what disease or ailment? 

A. Malarial fever. 


The facts were: He was sick in September, 1897, at Spring 
Creek; had a light attack of fever; was in bed one day; and Dr. 
Snipes attended him two days. In October, 1897, about two 
weeks, or longer, thereafter, he was very sick at Marianna; suf- 
fered intense pain; had two physicians (Drs. Drake and Free- 
man) attending him; and his wife and daughter were called to 
his bedside. His physician visited him as often as twice a day, 
and made as many as thirty or forty professional visits. He was 
sick a month or longer. He failed to make known to the life as- 
sociation the sickness in October. 

In Mutual Res. Fund Life Ass’n vs. Farmer (65 Ark., 581, 595, 
47 S. W., 850, 853), cited by appellees, the question asked the in- 
sured was, “Has the applicant ever had any illness, local disease, 
injury, mental or nervous disesase or infirmity, or ever had any 
disease, weakness of the head, throat, heart, lungs, stomach, kid- 
neys, bladder, or any disease or infirmity whatever?” It “was 
answered by the examining physician (whose answers the appli- 
cant made his own) by stating, in effect, that applicant had had 
none of the diseases mentioned within ten years.” The facts were: 
The insured (the applicant) in that case was found within the ten 
years, about one year or more before his death, in an insensible 
condition. The room in which he was at the time was filled with 
the odor of chloroform. But he was not in a dangerous condi- 
tion, and soon recovered. He did not need the services of a phy- 
sician. This court held that these facts did not establish a breach 
of the insured’s warranty of the truth of his answer to the ques- 
tion. In that case the sickness was slight and of very short 
duration. 

In the case at bar the sickness in October, 1897, was serious 
and ot long duration. It demanded the constant attention of 
physicians, and the attendance of the wife and daughter. It was 
no slight indisposition or trivial or temporary ailment. It might 
well have demanded and received the investigation and consid- 
eration of the life association before issuing the policy sued on, 





156 Insurance Law Journal. [ Feb., 


for the purpose of ascertaining its effect on the insurable char- 
acter of the life proposed. The insured, Riffey, evidently thought 
that the question called for the disclosure of his sickness in Sep- 
tember, 1897. We see no reason for withholding information as 
to the more serious sickness in the October following. The life 
association was entitled to the information, to the end it might 
make any investigation it might desire before issuing the policy: 
Providence Life Assur. Soc. vs. Reutlinger 58 Ark., 528. The 
concealment of it was calculated to deceive the insurer. The an- 
swers to the questions propounded were not full, complete and 
true, and, according to the stipulations of the parties, there was 
a breach of warranty, and the policy sued on is void on account 
thereof. 

There are other questions in the case that are not mentioned in 
this opinion, and, for reasons not necessary to state, are not de- 
cided. 

Reverse and remand for a new trial. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


O’CONNELL et AL. 
v8. 
NEW YORK, N. H. & H. R. R. Et aL.* 


The defense of a policy insuring a contractor against loss by reason of 
injuries to his employees or others did not estop the company from 
insisting on a provision making payment of a judgment by the em- 
ployer a condition precedent to an action on the policy. Nor does a 
general understanding between the parties that the company would 
indemnify the insured against the loss waive such a provision. 


Appeal from Superior Court, Suffolk County. Bill in equity 
by Joseph P. O’Connell and others against the New York, New 
Haven & Hartford Railroad Company and the Union Casualty 
& Surety Company. From a decree for complainants, defendant 
surety company appeals. 


Gro. R. SwASEY, CHAS. H. DONAHOE, and FrAncis R. Mut- 
LIN, for Complainants. 


% Decision rendered, January 6, 1905. 





1905.] O’ Connell et al. vs. New York, N. H. & H. R.R. etal. 157 


RoBERT W. Nason, for Defendant Union Casualty & Surety Co. 
F. A. FarnuAM, for Defendant N. Y., N. H. & H. R. R. 


LORING, J. 

This is an appeal from a final decreg in equity in favor of the 
plaintiff. The facts which give rise to the filing of the bill were 
as follows: ‘The plaintiff O’Connell was a contractor, and at the 
time in question was engaged in building a section of Stony 
Brook conduit for the city of Boston, near the tracks of the de- 
iendant railroad company. In carrying on this work it became 
necessary to set up one of the guys of a derrick across the tracks 
of the defendant railroad company, and, on application being 
made to it, a license so to do was given to the plaintiff by it. The 
guy was set up too low, and in consequence two of the defendant 
railroad company’s brakemen were injured while riding on the 
top of freight cars. These accidents occurred on December 17, 
1897. On the 28th day of that month the plaintiff gave the com- 
pany a bond, with two sureties, in the penal sum of $1,000, con- 
ditioned to ‘save it harmless from all loss by reason of said 
injuries, in order to prevent the revocation of the license to main- 
tain the guy. On the 18th day of the following January one of 
the brakemen (O'Leary) took a writ against the railroad com- 
pany, with an ad damnum of $6,000, out of the United States 
Circuit Court. Some two months later O’Connell discovered 
that the accident policy which had been issued to him by the de- 
fendant surety company covered “bodily injuries” “accidentally 
suffered by any person or persons not employed” by him, caused 
by his negligence, as well as those “suffered by any employee or 
employees.” He thereupon notified the surety company of the 
action brought by O’Leary against the railroad company, and on 
April 9th, in spite of the notice not having been given within the 
time stipulated for in the policy, the surety company wrote to 
O’Connell’s attorney a letter, in which, after referring to the 
action of O’Leary against the railroad company, “for which it is 
probable that Mr. O’Connell is responsible,” they state: “Mr. 
O’Connell has since found that he held a liability policy with this 
company under which we will take charge of this particular case 
when we succeed in getting full information as to the status of 
the case at the present time.” The information was furnished, 
and an attorney retained by the surety company entered an ap- 
pearance for the railroad company, and tried the action for it in 
the following June. The trial resulted in a verdict for the plain- 
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tiff in the sum of $3,625. Exceptions were taken by the defend- 
ant, which the attorney retained by the surety company desired 
to take to the Circuit Court of Appeals. To enable him to do 
this, he asked the railroad company to give a bond. This the 
railroad company refused to do, unless a bond was given to it, 
conditioned for the payment of any judgment and costs and ex- 
penses incurred by it in the action. The attorney retained by the 
surety company then asked O’Connell or his attorney to give 
such a bond to the railroad company, and such a bond in the 
penal sum of $5,000 was given by O’Connell and two sureties 
on October 24, 1898. The plaintiff and his attorney testified that 
the attorney retained by the surety company and its general 
manager and the claims attorney promised O’Connell that, if he 
would give the bond to the railroad company, the surety com- 
pany would pay the judgment recovered by O’Leary against the 
railroad company if judgment was ultimately rendered in his 
favor. The attorney who tried the action brought by O’Leary 
against the railroad company under the surety company’s re- 
tainer testified that when O’Connell’s attorney asked him if the 
surety company would stand behind O’Connell on the bond, if he 
gave the bond asked for, he answered that he did not “know about 
that,” and that O’Connell, his attorney, and the witness then 
went to the office of the surety company, where they found the 
general manager and claims attorney; that the plaintiff's attor- 
ney then asked them the question previously asked by him of the 
witness; and that the general manager or the claims attorney 
answered, “in some form of words,” that they “thought that, as 
the company had undertaken the defense, there was no doubt 
that the company would pay.” This testimony was corroborated 
by the claims attorney. The plaintiff also introduced evidence 
that the railroad company agreed to look to the surety company 
for the performance of the condition of the bond given by him to 
the railroad company, and not to the principal and sureties who 
signed it. ‘This was denied by the railroad company. The bond 
was given, the exceptions were argued and overruled, and execu- 
tion issued against the railroad company in May, 1899. On May 
25, 1899, the railroad company paid on the execution the sum of 
$3,978.07. On the 5th day of the following October the surety 
company’s agent in Massachusetts wrote to O’Connell’s attorney 
that the surety company “takes the position that it is not liable 
to Mr. O’Connell on his policy with that company.” On the fol- 
lowing day the railroad company put the $5,000 bond in suit, and 
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on the 13th day of the following December it put the $1,000 bond 
in suit, and brought a common-law action of negligence against 
O’Connell. The cases being on the short list for trial in the 
Superior Court on February 25, 1902, the bill now before the 
court was filed. This bill counts on the surety company’s agree- 
ment to pay the judgment recovered by O’Leary against the rail- 
road company, and to look to the surety company for the per- 
formance of the condition of the $5,000 bond. The prayer of the 
bill is that the railroad company be restrained from further prose- 
cuting the action brought by it against O’Connell and the sure- 
ties on the two bonds, and the other action brought by it against 
©’Connell, and that the surety company be ordered to pay to the 
railroad company all sums paid by it to O’Leary. A hearing was 
had on the merits, the evidence was taken by a commissioner, and 
a final decree was made in favor of the plaintiff, from which the 
defendant surety company took an appeal. 

The following findings were made by the judge who heard the 
suit: “In addition to other facts not in dispute, I find that from 
the time the defendant Union Casualty & Surety Company as- 
sumed the defense of the action of O’Leary vs. New York, New 
Haven & Hartford Railroad Company on March 19, 1898, which 
it did at its own request, and employed Mr. Proctor to defend 
that action, it was the general understanding between the said 
Union Casualty & Surety Company, Mr. O’Connell, and said 
railroad company (parties to the bill), that the accident to 
O’Leary was one for which, directly or indirectly, O’Connell was 
liable, and so that it was one for which the said Union Casualty & 
Surety Company was liable to indemnify O’Connell under its 
policy to him; and it was the general understanding between 
them that the said Union Casualty & Surety Company took up 
the defense of the O’Leary case because of its own supposed 
ultimate liability to O’Connell if there should be a verdict and 
judgment against the New York, New Haven & Hartford Rail- 
road Company in said suit of O’Leary against the said railroad 
company, and that the said Union Casualty & Surety Company, 
by virtue of its policy to O’Connell, intended to, and would, pro- 
tect and hold O’Connell harmless against loss or damage by 
reason of said accident to O’Leary; and this general understand- 
ing existed down to the letter of October 5, 1899, * * * dur- 
ing which time the conduct of the three parties was consonant 
with this understanding. The bond of O’Connell for $5,000 to 
the railroad was given at the request of the Union Casualty & 
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Surety Company, in order that it might take the case of O’Leary 
vs. New York, New Haven & Hartford Railroad Company on 
writ of error to the Circuit Court of Appeals, which the said 
Union Casualty & Surety Company desired to do or to have 
done. I do not find that Mr. Proctor, at the time said $5,00c 
bond was given, in express terms agreed with or to Mr. Cronan 
or Mr. O’Connell, if O’Connell would give that bond, that the 
Union Casualty & Surety Company would save O’Connell harm- 
less, or pay whatever sum he had to pay to the railroad company 
by reason of it, or would hold him harmless on such bond, with 
any intention thereby to create any new obligation of the Union 
Casualty & Surety Company to O’Connell; yet at that time, as 
before, I think and find that the general understanding among ali 
the parties was, as before stated, that the Union Casualty & 
Surety Company would indemnify, protect and save O’Connell 
harmless against loss or damage in respect to it, and all parties 
acted upon that understanding down to the letter of October 5, 
1899.” 

We are of opinion that the decree in favor of the plaintiff must 
be reversed. The judge has found that neither of the two 
promises counted on in the bill now before us was in fact made, 
and the plaintiff has not undertaken to overturn that finding oi 
iact. What the plaintiff has contended for here is that the final 
decree can be justified on the ground that, under the findings 
made below, the surety company is estopped to set up the de- 
fense set up by it. But the policy issued by the surety company 
to O’Connell is in the same form as that under consideration in 
Connolly vs. Bolster, ante; and, under the decision in that case, 
payment of the O’lLeary judgment by O’Connell is a condition 
precedent to an action on the policy. If, therefore, we assume, in 
favor of the plaintiff, without making a decision to that effect, 
that, after the defendant surety company had taken on itself the 
defense of the action, it was precluded from afterward taking the 
position that the case was not one covered by the policy, still the 
plaintiff has not made out a case here, because he has not paid 
the judgment entered in the action defended by the surety com- 
pany. There is nothing in the finding of the court which 
amounts to a waiver of this condition precedent to the defendant 
surety company’s liability. To create a waiver, there must be 
some act inconsistent with the right waived. There is nothing 
tound here, or in the evidence on which that finding was made, 
inconsistent with a determination from the beginning on the part 
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of the surety company to insist that, when the time camé for pay- 
ment under the policy, payment should be made in accordance 
with the terms of the policy, and on no other terms; that is to 
say, to pay when O'Connell had paid the judgment in the action 
which the company had tried, and which for that reason it was 
estopped to say was not an action fixing its obligation under the 
policy. The difficulty is not avoided by Wolmerhausen vs. Gul- 
lick (| 1893], 2 Ch., 514), and the other cases cited by the defend- 
ant. The doctrine of those cases is that while one holding a 
covenant of indemnity, or one who has a right to contribution, 
cannot sue at law until he has paid, he can maintain a bill in 
equity to compel the covenanter or person bound to contribute 
to make payment directly to the creditor. But the doctrine of 
those cases is that equity will compel specific performance of the 
obligation due from the defendant. It is a relief given in case of 
general covenants of indemnity, as Mr. Justice Story states it: 
Story, Eq. Jur., § 850. Such a bill cannot be maintained where 
the plaintiff has not performed a covenant which, by the express 
terms of the contract which he asks to have specifically per- 
formed, is a condition precedent to any liability on the part of the 
defendant. In such a case the party to be indemnified is not in 
a position to ask for specific performance of the contract of in- 
demnity. 
Decree reversed. Decree of bill dismissed to be entered. 


VoL. XXXIV. -11. 
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SUPREME COURT OF ARKANSAS. 


SUPREME LODGE, K. P., 


ve. 
. 


BRADLEY.* 


The policy provided that it should not be liable for death caused by a vio- 
lation or attempted violation of any criminal law. The insured at- 
tacked his slayer with a piece of iron capable of inflicting great 
bodily injury. The latter stepped back and commenced firing with his 
pistol, whereupon the insured fled, and was shot while so fleeing. 


Held, That the death was not caused by a violation or attempted violation 
of law, the insured having abandoned the encounter, and being in the 
act of fleeing. 


Appeal from Circuit Court, Ashley County. Action by one 
Bradley against the Supreme Lodge, Knights of Pythias. From 
a judgment for plaintiff, defendant appeals. 


Statement of facts by H1u1, C. J. 

In January, 1901, at the entrance of the courthouse in Ham- 
burg, Charles O. Morscheimer shot and killed Charles H. Brad- 
ley. ‘The appellee is the widow of Bradley and the beneficiary 
in a policy for $1,000 in the appellant order, a fraternal insurance 
association. ‘The facts, as reflected through the verdict of the 
jury, were: Ill feeling over a trivial matter existed between 
Bradley and Morscheimer, at least on Bradley’s part. On the 
morning of the tragedy they came face to face at the north en- 
trance of the courthouse, as Morscheimer was entering, and 
Bradley leaving, the building. Some words passed, and Bradley 
struck Morscheimer on the ear with a piece of iron held in his 
hand. Morscheimer staggered, or stepped back a few paces, 
drew his pistol, and commenced firing on Bradley. The first 
shot, or one of the first shots, passed through right breast and 
came out of the fleshy part of the arm, near the shoulder joint, 
and was not a fatal wound, and did not cause the death. Imme- 
diately upon Morscheimer opening fire, Bradley turned and ran 
back into the courthouse, and fell into the arms of the sheriff, as 
he was attempting to enter the sheriff's office, twenty-four feet 
south of the entrance where the rencounter began. He had re- 
ceived a fatal wound in the back, entering below the right 
shoulder blade and ranging diagonally through the body to the 
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left side, and not coming out. He expired almost immediately. 
Appellee insists from the nature of the wound that it was received 
just as Bradley was turning into the sheriff's office from the hall 
in which he was running. Whether that contention is sustained 
or not, it was evidently received after he turned and fled from the 
rencounter. The verdict necessarily implies it, and the evidence 
fairly establishes it. The contract of insurance contained the fol- 
lowing clause: “If the death of any member of the Endowment 
Rank heretofore admitted into the first, second, third or fourth 
classes, or hereafter admitted, shall result from suicide, either 
voluntary or involuntary, whether such member shall be sane or 
insane at the time, or if such death shall be caused or superin- 
duced by the use of intoxicating liquors, narcotics or opiates, or 
in consequence of a duel or at the hands of justice, or in violation 
or attempted violation of any criminal law, then the amount to 
be paid on such member’s certificate shall be a sum only in pro- 
portion to the whole amount as the matured life expectancy is 
to the entire expectancy at date of admission to the Endowment 
Rank.” The court gave the following instruction: “(4) Even 
though you believe, from the evidence, that Bradley assaulted 
Morscheimer and brought on the rencounter between himself 
and Morscheimer; yet, if you further believe from the evidence 
that at the time Bradley was killed he had in good faith aban- 
doned the rencounter, and was in good faith retreating to avoid 
further difficulty with Morscheimer, then he was not at the time 
he was killed, violating or attempting to violate any criminai 
law, and your verdict will be for plaintiff for amount sued for.” 
The court refused to give the following instruction asked by ap- 
pellant: “(5) The jury are instructed that if they believe from 
the evidence in this case that C. H. Bradley, on the morning of 
January 1, 1901, made an assault on Charles Morscheimer with 
a weapon with which he was capable of inflicting great bodily 
harm on him, and that, as a result of said assault, said Bradley 
was killed, it makes no difference whether he was trying to escape 
or was continuing the assault when he received the mortal 
wound, if the assault and the shooting were parts of the same 
difficulty.” The jury rendered a verdict for the plaintiff for 
$1,000 and interest, judgment was entered thereupon, appellant 
saved its exceptions and brought the case here. If the fourth 
instruction above set out was the law, and the requested fifth 
instruction not the law, there is no error prejudicial to appel- 
lant; otherwise there is. 
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PuGcH & WILEY, for Appellant. 
ROBERT E. CRAIG, for Appellee. 


Hi, C. J. (after stating the facts). 


Is a death received while retreating from a personal difficulty 
(and not retreating for the purpose of gaining a vantage ground 
to renew it), where the rencounter is begun by an assault by the 
deceased upon his slayer with a weapon capable of inflicting 
great bodily harm, or death, according to its use, a death 
within the meaning of an insurance clause exempting against 
liability for a death “in violation or attempted violation of any 
criminal law”? Instruction numbered 4 said it was not, and the 
appellant asked instruction numbered 5, that it be declared within 
the exemption. ‘The cases on this exact question are not numer- 
ous, but they are well considered, and come from courts of high 
standing. The toilowing authorities sustain the instructions 
given by the Circuit Court: Harper vs. Phoenix Ins. Co., 19 Mo., 
506 (reiterated in Overton vs. ins. Co., 39 Mo., 122); Cluff vs. 
Mut. Benefit Life Ins. Co., 13 Allen, Mass., 308 (reaffirmed in the 
same case in yg Mass., 318); and Bradley vs. Mut. Benefit Life 
Ins. Co., 45 N. Y., 422. It is insisted that, if there is a causative 
connection between the assault and the death, thén the death is 
the proximate result of the assault. Such reasoning contains 
the fallacy that an assault will be repelled with more than lawful 
force. Such is often, perhaps usually, the rule, where blood is 
hot and the strength sufficient or the weapon handy enough. 
But such is not the result naturally to be expected under the law. 
An assault calls for a repulsion of it by just such force as neces- 
sary to overcome it, and more than that is unlawful, and unlawful 
consequences are not to be presumed to follow the act. When 
Bradley attacked Morscheimer with a piece of iron, then Morsc- 
heimer was justified in overcoming that attack, and, if necessary 
to overcome it, to take Bradley’s life, and a death resulting whiie 
so lawiully resisting the attack would be the natural result ex- 
pected to flow from such attack, and there would be a causative 
connection between the assault and the death. In other words, 
the attack would then be the proximate cause of the death. 


Cases applying the doctrine of causative connection between an 
unlawiul act and the death, the latter being held to be within the 
consequences flowing from the unlawful act, are cited: Bloom 
vs. Franklin Life Ins. Co., 97 Ind., 478; Murray vs. Life Ins. Co., 
96 N. Y., 614; and others of kindred nature in appellant’s brief. 
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The doctrine of the cases referred to as sustaining this instruc- 
tion does not impinge upon the established principles announced 
in those relied upon by appellant. For instance, take the case of 
a husband killing the paramour of his wife. If caught in the act 
of adultery, the paramour dies “in violation of law;” if killed 
subsequently, he dies as the natural result of his unlawful act— 
in consequence of it, and a consequence naturally to be expected 
—and this is true whether killed an hour or a year after the 
adultery; and yet it is held, and properly so, that the paramour 
is not killed “in violation of law,” within the meaning of an insur- 
ance contract: Goetzman vs. Ins. Co., 3 Hun (N. Y.), 515. 
There must be a line drawn somewhere between consequences 
proximately, and those remotely, flowing from an unlawful as- 
sault; and the safe place to draw that line is where the law 
draws the line of lawful resistance to the unlawful assault. In a 
similar case to this one, the Court of Appeals of New York, 
through Mr. Justice Rapallo, said: “So long as the evidence 
falls short of establishing that the homicide was legally justifi- 
able, I can see no safe rule by which the court could be guided 
in deciding that the provocation proved was the cause of the 
killing, and in withdrawing that question from the consideration 
of the jury:” Bradley vs. Ins. Co., 45 N. Y., 422. In this case 
Bradley fled irom the conflict and received his death wound in 
the back while.escaping. Clearly Morscheimer was not legally 
justified in taking Bradley’s life then, and his act in so doing was 
unlawful. Therefore the first violation of the law by Bradley 
was not the proximate cause of his death, but the subsequent 
unlawiul act of Morscheimer, in shooting his retreating assail- 
ant, was the proximate cause. Therefore the instruction was 
correct, and the judgment is affirmed. 
Battle and McCulloch, JJ., dissent. 
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SUPREME COURT OF CALIFORNIA. 


BLUNT 
v8, 
FIDELITY & CASUALTY CO.* 


An accident policy provided that in case of injuries intentionally inflicted 
upon himself by the insured, or inflicted upon himself or received 
while insane, the liability should be limited to the premiums paid. 


Held, That clauses may be inserted in the policy not mentioned in the 
application. If the policy is not such as was agreed on, the insured 
is privileged to demand its rescission, but cannot complain after its 
acceptance for a year and subsequent renewal. 


Held, That the provision was lawful and the liability for injuries received 
while insane, whether self-inflicted or not, was limited to the amount 
of premium paid. 

Department 1. Appeal from Superior Court, Alameda County. 

Action by Sarah Blunt against the Fidelity & Casualty Company. 

From a judgment for defendant, plaintiff appeals. 


MOREHOUSE, KoosER & ALEXANDER, for Appellant. 
A. E. SHAw, for Respondent. 


SHAW, J. 
The plaintiff appeals from the judgment. The suit is upon a 


policy of insurance, of the kind usually designated as an “accident 
policy,” issued by the defendant to John P. Blunt for the term of 
twelve months. It provided that, if death should result from an 
injury within ninety days from the time the injury was received, 
the defendant would pay to the wife of the insured, if she survived 
him, the sum of $5,000. The fourth clause of the policy was as 
follows :— 


(4) In case of injuries fatal or otherwise intentionally in- 
flicted upon himself by the assured; or inflicted upon himseif 
or received by him while insane, the measure of this company’s 
liability shall be a sum equal to the premium paid, the same 
being agreed upon as in full liquidation of all claims under this 
policy. 

At the end of twelve months the policy was renewed for the 
same period, and at the end of that time it was again renewed. 
During the last year of the insurance, John P. Blunt became in- 
sane, and was committed to the Mendocino State Hospital. 
During the term of insurance, and while insane, he fell against 
a steam radiator in the hospital, and thereby received injuries 
irom which, within ninety days thereafter, he died. The plaintiff 
“y Decision rendered, Nov.10,1004. 
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is the surviving wife of the assured. Before the action was be- 
gun, the defendant tendered her the full amount of the premium 
paid, and in its answer it offered to allow judgment for that sum 
in favor of the plaintiff. The court found these facts, and gave 
iudgment in favor of the plaintiff for the sum tendered, and 
against the plaintiff, in favor of the defendant, for its costs. 

In contracts of insurance, as in other contracts, the rights of 
the parties are determined from the terms of the contract, so far 
as it is lawful. The contract here in question. consisted of the 
application for insurance made and delivered by the assured to 
the defendant, and the policy of insurance made and delivered 
by the defendant to the assured. It cannot be conceded that the 
company was not at liberty to insert conditions in the policy 
which were not mentioned in the application. The application 
contained the affirmative stipulations and warranties made by the 
assured, and the policy contained the stipulations and limitations 
made by the insurer. The two together constitute the contract. 
If the policy of the company, which was issued by the company 
upon receipt and approval of the application, had contained any 
clause to which the assured did not agree, he, of course, would 
have been at liberty to reject it, and either demand a rescission 
and return of the premium paid, or insist upon a policy without 
the clause to which he did not assent. But when he received the 
policy and accepted it without objection, and especially when, 
as the record here shows, with the policy in his possession, he 
twice renewed it for an additional year, neither he nor the bene- 
ficiary can with good reason claim that there is anything con- 
tained in it to which he did not fully consent and agree. The 
fourth clause above quoted is not unlawful, and it cannot be 
eliminated on the ground that it is not expressly referred to in 
the application. The effect of this clause is that the defendant did 
not agree to insure the policyholder against injuries from acci- 
dents received by him during such a part of the time covered 
thereby as the assured should be insane, except to the amount of 
the premium paid; and this regardless of the question whether 
the injuries were inflicted by himself, intentionally or otherwise, 
or were received by him from some other cause. Insurance dur- 
ing such insanity, except to that extent, was simply not a part of 
the contract; and the agreement, in that contingency, was that 
the company should be liable only for a sum equal to the pre- 
mium paid. Language could not express this idea more clearly 
than it is expressed in the policy. The courts have always con- 
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strued in favor of the assured every ambiguity and uncertainty 
in contracts of insurance. But where the words are clear and 
free from uncertainty, and the meaning plain, the contract as 
made by the parties is beyond the power of the courts to change 
by a forced construction. There was good reason for the inser- 
tion of the clause. A sane man will naturally and instinctively 
protect himself from injury, while if insane he might uncon- 
sciously expose himself thereto. It is to be presumed that, in 
fixing the amount to be paid as a premium, the company took 
into consideration its proposed exemption from full liability dur- 
ing such insanity, if it should occur, and reduced the premium 
accordingly. The assured received the benefit of this clause in 
the reduced amount of the premium, and hence the contract can- 
not be deemed inequitable or unfair. 

The appellant contends that the fourth clause should be con- 
strued by interpolating the word “intentionally” a second time, 
making it read thus: “In case of injuries fatal or otherwise in- 
tentionally inflicted upon himself by the assured; or intentionally 
inflicted upon himself or received by him while insane,” etc. It 
it obvious that this would be an unfair and forced construction. 
The natural inference from the context is that the element of in- 
tent was designedly omitted with respect to injuries happening 
to him while insane, so that in case of injury while he was insane, 
either consciously or unconsciously inflicted by himself, or re- 
ceived by him while in that condition, whether by reason of his 
consequent inability to avoid injury, or from causes entirely apart 
from his insanity, ‘the company should be liable only to the 
amount of the premium. The language used seems well adapted 
to convey this meaning, and it is apparent that the word “inten- 
tionally” was purposely omitted from the second clause in order 
to avoid any question on that point. 

The cases holding that a provision exempting an insurance 
company from liability if the assured shall commit suicide while 
insane does not give exemption where the suicide is the result 
of the insanity, go upon the theory that the use of the term “sui- 
cide,” or other similar description of the mode of death, implies 
a conscious and voluntary self-destruction, and not an act im- 
pelled by the insane delusion, and in that sense involuntary. 
They do not apply to this policy, which makes the insane condi- 
tion, and not the volition of the assured, the test of non-liability. 

The judgment is affirmed. 

We concur: Angellotti, J.; Van Dyke, J. 
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COURT OF APPEALS OF NEW YORK. 


(ee 


THE ARLINGTON CO., Appellant, 
v8. 


COLONIAL ASSUR. CO. or THE CiTY oF 
NEw York, Respondent.* 


The policy insured property known as the Arlington Manufacturing 
Company, “plan on file to which all numbers refer,” and covered all 
the buildings and their contents except Nos. 8 and 10, and included 
the contents of the latter, with privilege to make additions, altera- 
tions and repairs, and the policy to cover the same. Afterward a new 
building was erected some distance from the others, but connected 
with the boiler by a tunnel about five feet in diameter, through which 
steam and water pipes, etc., passed. The company had for ten years 
been accustomed to add a new building to the plant on the average of 
one a year. 


Held, That if the alterations, additions, etc., referred to the separate 
buildings, the new building would not be covered, but the plant was 
insured as an aggregate, and the new building was covered as an 
addition to the plant. 


Appeal from a judgment of the Appellate Division, First De- 
partment, affirming a judgment entered upon a verdict directed 
by the court. 


GEORGE RICHARDS, for Appellant. 
WILLIAM B. ELLISON, for Respondent. 
HAIGHT, J. 

This action was brought upon a policy of insurance issued by 
the defendant to the plaintiff on the 5th day of October, i897, to 
recover the loss sustained by the plaintiff by reason of a fire that 
occurred on the 30th day of April, 1898. The plaintiff was the 
owner of a plant, consisting at the time of the issuing of the in- 
surance policy of sixteen buildings filled with fixtures, machinery 
and materials for the manufacture of pyralin, a substitute for cel- 
luloid, situated at Arlington, Hudson County, N. J. The fire 
damaged building No. 11 to the amount of $113.70. It also dam- 
aged a new building, which had been constructed upon the com- 
pany’s grounds after the issuance of the policy, and the 
machinery and fixtures therein to a much larger extent. At the 
conclusion of the plaintiff’s testimony upon the trial, the defend- 
ant conceded its liability to the damages caused to building 

* Decided, January 24, 1905. 
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No. 11, and consented that judgment might be directed therefor, 
but moved for a dismissal of the complaint as to the damages 
resulting to the new building and the machinery therein. The 
trial court granted this motion, plaintiff's counsel taking an ex- 
ception thereto. 

The policy issued by the defendant to the plaintiff undertook 
to insure the latter in the sum of seven thousand five hundred 
dollars against all direct losses or damage by fire except as was 
thereinafter provided, of the 

Following described property while located and contained 

herein and not elsewhere; to wit, * * * on property known 

as The Arlington Manufacturing Company, * * * plan on 
file with Ward Phillips, 56, 58 Pine Street, New York, to which 
all numbers of buildings refer. 

Then follows a description of the buildings, machinery and 
stock, covering all the buildings of the plan, with the exception 
of buildings Nos. § and 10, and all of the machinery, fixtures, 
apparatus and material used in the business contained in or at- 
tached to the buildings described, including that of building 
No. 10, and then follows a provision of the policy giving the 
insured the privilege “to make additions, alterations and repairs, 
and this policy to cover the same, and therein, and to use such 
materials and apparatus incidental to their business.” 


The new building, which was damaged by fire, was constructed 
after the policy was issued, and was a distinct building, separated 
from the others, forming the plaintift’s plant, by a considerable 
distance. It was connected with the boiler house by a tunnel or 
conduit about five feet in diameter, through which passed elec- 
tric wires, steam pipes, water pipes, etc. Ii the words “additions, 
alterations and repairs” referred solely to existing buildings 
forming plaintiff's plant, then we think that the new building 
damaged by the fire would not be covered by the policy in ques- 
tion: Peoria S. R. Co. vs. People’s Ins. Co., 24 Fed. Rep., 773, 
777; Arlington vs. Norwich Union, etc., 107 Fed. Rep., 662. But 
we entertain the view that a broader and more liberal construc- 
tion of the provision was contemplated by the parties. The 
plaintiff’s plant, as we have seen, was not limited to one factory 
building, to which the additions, alterations and repairs, under 
other circumstances, would necessarily refer, but it consisted of 
a large number of buildings. The plant had been one of constant 
growth for years. In 1888 it consisted of but six buildings. 
When this policy was issued it consisted, as we have seen, of 
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sixteen buildings. This would show an increase of a building 
each year for ten years. Each new building constructed upon 
the grounds formed a new addition to the plant. By referring 
to the provisions of the policy we see that it insures against all 
direct losses or damage by fire, with certain exceptions specified 
which are not involved in the consideration of this case “of the 
following described property.” Then, we have a general de- 
scription given “On property known as The Arlington Manu- 
facturing Company.” ‘This provision, if unqualified, covers the 
entire plant. Then the policy refers to a plan on file with Ward 
Phillips, in which ali buildings are numbered, and then the build- 
ings are described by numbers, but excepts buildings Nos. 8 and 
ro. It then gives a minute description of the personal property 
included in the buildings. 

We think, therefore, under the circumstances disclosed in this 
case, that the word “additions” embraced in the policy had refer- 
ence to additions to the plaintiff’s plant, and included new build- 
ings constructed thereon, and when constructed they were in- 
cluded in the provisions of the policy and covered by the agree- 
ment to pay all losses or damage by fire that resulted thereto, 
including the machinery, fixtures and materials therein. 

It follows that the judgment should be reversed and a new trial 
granted, with costs to abide the event. 

Cullen, Ch. J.; Bartlett and Vann, JJ., concur; O’Brien and 
Werner, JJ., dissent; Gray, J., absent. 

Judgment reversed, etc. 





Insurance Law Journal. 


SUPREME COURT OF ARKANSAS. 


COOKSEY 
v8. 
MUTUAL LIFE INS. CO. or NEw Yorxk.* 


The application recited that the agent had furnished a binding receipt, 
making the insurance in force from date, provided it should be ap- 
proved by the company. The receipt acknowledged the payment of 
money to be applied as a premium when the policy was delivered, 
provided, however, that it should be refunded if the company declined 
to issue the policy. 


Held, That this was not a temporary insurance in force until the company 
decided to accept or decline the risk. 


Appeal from Circuit Court, Washington County. Action by 
George Cooksey, administrator of Thomas Cooksey, deceased, 
against the Mutual J,ife Insurance Company of New York. From 
a judgment for defendant, plaintiff appeals. 


E. B. WALL, for Appellant. 
Rose, HEMINGWAY & ROSE, for Appellee. 


McCuuLLocH, J. 

George Cooksey, as administrator of the estate of his brother, 
Thomas Cooksey, sued the Mutual Life Insurance Company of 
New York upon an alleged contract of insurance executed by 
that company upon the life of said Thomas Cooksey. It is not 
claimed that a policy of insurance was issued to Thomas Cooksey 
by the company, but the following facts are asserted and shown 
by the record: On November 27, 1900, Thomas Cooksey made 
application to appellee for insurance through one Carothers, who 
was a soliciting agent acting under appellee’s general agent for 
the state of Arkansas. The application signed by Cooksey was 
made upon a printed form containing the following clause +— 

I have paid S— to the subscribing soliciting agent, who 
has furnished me with a binding receipt therefor, signed by 
the secretary of the company, making the insurance in force 
from this date, provided this application shall be approved, 
and the policy duly signed by the secretary at the head office 
of the company and issued. 

The solicitor, Carothers, executed to Thomas Cooksey a re- 
ceipt in the following form :— 


% Decision rendered, Nov. 19, 1904. 
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Received of Thomas Cooksey the sum of forty-five and 
96/100 dollars to be appropriated as first annual premium on 
the following insurance when the same shall be delivered to 
the said Thomas Cooksey; to wit: $1,500 on the twenty-year 
distribution plan in the Mutual Life Insurance Company of 
New York, as applied for on the 27th day of November, 1900, 
and approved by Dr. A. Dunlap, medical examiner; provided, 
that said sum is to be refunded in case said company shail de- 
cline to issue said insurance as applied for. Neil Carothers, 
Agent. 

The applicant was examined on the same date by a physician 
selected by the solicitor, who recommended acceptance of the 
application. It was proven at the trial that the application was 
received at the office of the general agent in Little Rock on De- 
cember 3, 1900, and forwarded to the home office in New York, 
where it was received on December 7th; that the medical exami- 
nation was approved by the physician in charge of the medical 
department, and referred to the inspector of risks, who, on De- 
cember roth, wrote the general agent at Little Rock, directing 
him to obtain further information concerning the occupation of 
the applicant. Thomas Cooksey died on December 14, 1900, and 
there is nothing in the record to show any communication be- 
tween him and the company or its agents after the daté of the 
application. The court below directed a verdict for the defend- 
ant, which was rendered, and judgment entered accordingly, and 
the plaintiff appealed. 

It is not an unfamiliar custom among life insurance companies 
in the operation of the business upon receipt of an application for 
insurance to either write a contract with the applicant in the 
shape of a so-called “binding receipt” for temporary insurance 
pending the consideration of the application, to last until the 
policy be issued or the application rejected, and such contracts 
are upheld and enforced when the applicant dies before the issu- 
ance oi a policy or final rejection of the application. It is held, 
too, that such contracts may rest in parol. Counsel for appellant 
insists that such a preliminary contract for temporary insurance 
was entered into in this instance, but we do not think so. On the 
contrary, the clause in the application and the receipt given by 
the solicitor, which are to be read together, stipulate expressly 
that the insurance shall become effective only when the “applica- 
tion shall be approved and the policy duly signed by the secretary 
at the head office of the company and issued.” It constituted no 
agreement at all for preliminary or temporary insurance: Mohr- 
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stadt vs. Mutual Life Ins. Co., 52 C. C. A., 675; Steinle vs. N. Y. 
Life Ins. Co., 26 C. C. A., 491. 

Appellant’s counsel insist that the court erred in directing a 
verdict, but we think the testimony, taken as a whole, does not 
tend to establish any material fact in his favor, and is not suffi- 
cient to make a case to be submitted to a jury. 

Affirmed. | 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


CASHMAN ET AL. 
v8. 


LONDON GUARANTEE & ACCIDENT INS. CO., 
LIMITED.* 


The insured employers’ occupation in connection with an insurers’ lia- 
bility policy was given as “stevedores and contractors,” and they were 
insured against loss for damages on account of bodily injury of any 
employee during the continuance of the work described. The injury 
for which the insured was held liable in a suit was to a stevedore in 
their employ through a defect in a runway used by them but owned 
by another party with whom they had contracted to keep it in repair. 

Held, That their liability was that of a stevedore within the policy and 
incidental to their business, not an independent and separate liability 
under their contract with the owner. 


Appeal from Superior Court, Essex County. Action by 
Michael Cashman and others against the London Guarantee & 
Accident Insurance Company, Ltd. From a judgment for plain- 
tiffs, defendant appeals. 


Boyp B. & N. N. Jonss, for Plaintiff. 
Dickson & KNOWLES, for Defendants. 
KNOWLTON, C. J. 

This case was submitted upon an agreed statement of facts 
and evidence, in which it was stipulated that if the defendant is 
entitled, as matter of law, to a judgment in its favor on the facts 
and evidence, judgment is to be so entered; otherwise judgment 
is to be entered for the plaintiff in a stated sum. Judgment hav- 
ing been enterd for the plaintiff, the defendant appealed, and the 
question before us is whether there is anything in the facts and 
evidence to warrant a finding for the plaintiff. 


¥ Decision rendered, January 5, 1905. 
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The action is to recover upon a policy of insurance 


Against loss from common law or statutory liability for dam- 
ages on account of bodily injuries, fatal or non-fatal, acci- 
dentally suffered within the period of this policy by any em- 
ployee or employees of the assured, while on duty at the places 
and in the occupations mentioned in the schedule hereinafter 
given, and during the continuance of the work described in 
said schedule. 


The occupation of the plaintiffs mentioned in the schedule was 
that of stevedores and contractors. One of their employees, 
working as a stevedore, accidentally suffered an injury which 
quickly caused his death after conscious suffering. A suit was 
brought against the plaintiffs which was defended by this de- 
fendant, and a judgment was recovered, which these plaintiffs 
were obliged to pay. See Garant vs. Cashman, 183 Mass., 13. 
The evidence in that case is a part of the agreed statement in this, 
and it shows that there was a liability of the plaintiffs for an acci- 
dental injury to one of their employees engaged in the business 
of a stevedore. On its face, the liability seems plainly to come 
within the terms of the policy, and to warrant a recovery in this 
action. 


The ground of the liability of these plaintiffs in the former suit 


was a defect in their ways, works and machinery provided for the 
use of their employees, a part of which was a runway, with an 
apron or platform attached to it by hinges, which when in use was 
lowered to a level with the runway, and held in place over the 
vessel that was being loaded, by hinges and chains. Along each 
side of the apron were posts and a rope, intended for the protec- 
tion of the persons working upon it. One of these posts was 
found to be defective, and this defect was the cause of the injury 
to the plaintiff in the former suit. ‘The present plaintiffs had 
entered into a contract with the coal company that owned the 
runway to keep it in repair so long as they conducted the busi- 
ness of unloading coal at that place. Their liability for the acci- 
dent may have been founded on this contract, made in connection 
with their business as stevedores; and the defense in this suit is 
that such a contract, creating such a liability to employees, was 
so foreign to the business of stevedores as to take the liability 
out of the provisions of the policy of insurance. 

In the first place, on the evidence, it may be doubtful whether, 
as matter of law, this runway was not a part of the ways, works 
and machinery of the present plaintiffs, furnished to employees 
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tor their use in the business, such as to create a liability to them 
for its condition in the absence of such a contract to keep it iu 
repair, and notwithstanding the ownership of the coal company. 
See Coffee vs. New York, New Haven & Hartford R. R. Co., 155 
Mass., 21-23; Trask vs. Old Colony R. R. Co., 156 Mass., 298- 
303; Hayes vs. Philadelphia Coal Co., 150 Mass., 457; Spauld- 
ing vs. Flynt Granite Co., 159 Mass., 587. But if there would 
have been no liability to employees without the contract which 
made the present plaintiffs primarily responsible for the condi- 
tion of the runway, there is nothing in the evidence to show that 
such a contract might not properly be made in connection with 
the plaintiffs’ business as stevedores. It seems to us incidental 
to the business in which they were engaged. They were, and 
had been for a number of years, under a contract to unload the 
coal coming to the coal company at this wharf. Certainly it can- 
not be said, as matter of law, that such a contract was so im- 
proper or unreasonable as to take their liability to their em- 
ployees, on account of it, out of the general provisions of the 
policy. To have that effect, a contract must be such as to make 
the liability not the liability of a stevedore, within the meaning of 
the policy, but a separate and independent liability. 
Judgment affirmed. 





New York Life Ins Co. vs. Hord. 


COURT OF APPEALS OF KENTUCKY. 


NEW YORK LIFE INS. CO. 
vs. 


HORD.* 


Where a company’s agent fraudulently misrepresented the health of the 
applicant, and so procured the insurance, and the facts were after- 
ward discovered by the company it cannot elect to affirm the contract 
and pay the claim, and then sue the agent as a wrongdoer. Its duty 
was to resist the claim before it had suffered the damage. 


On petition for rehearing. Petition overruled. 

O’ REAR, J. 

It is very earnestly urged that appellant was entitled to its 
election of remedies when defrauded by Dr. Hord and Mrs. 
Weaver; that it had the right either to rescind the contract on 
discovering the fraud or to affirm the transaction and sue to re- 
cover its damages. The only defendant now being considered is 
Dr. Hord. He was not a party to the contract. There could 
never have been maintained against him a suit for rescission. It 
might have been that he, by his fraud, had induced appellant to 
enter into such a binding contract with Mrs. Weaver as that 
neither she nor the company could have compelled its rescission. 
That would not have altered Hord’s liability to appellant for his 
fraudulent practices (if they were fraudulent) by which appellant 
was induced to enter into the contract. ‘The liability of the faith- 
iess servant to his master for having fraudulently induced the 
latter to enter into a contract may be wholly distinct from the 
liability of the other contracting party. 

The doctrine of election has no place in this case. As contended 
for, it would amount to this: Appellant’s agent fraudulently mis- 
represented to it the health of an applicant for life insurance, but 
appellant learned of the fraud before it had sustained damage. 
Appellant claims it may elect to let the injury happen, though it 
might have averted it, and then recover the damages from the 
wrongdoing servant. But that cannot be the law. If a tort 
feasor sets in motion an event calculated to injure another, if the 
latter sees the danger in time to avoid it, he cannot let the dam- 
age happen to him, and then recover his loss from the wrong- 
doer. So all the authorities hold. 


+ Decision rendered, January 26, 1904 
VoL. XXXIV.—12. 
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Applying those familiar and just principles to this case, we 
have it that appellant, after discovering the alleged fraud that 
had been practiced upon it, and with every opportunity and right 
to place that fact in bar of any recovery upon the policy of insur- 
ance, nevertheless voluntarily paid the policy. Until then it had 
not suffered loss—the damage had not occurred. Issuing the 
policy of insurance did not damage appellant. It was the pay- 
ment of it that caused the loss. If appellant had learned of the 
false representation before it issued the policy, but had never- 
theless elected to issue it, it could scarcely be said that it was in- 
duced to do so by the false representations, for in fact it would 
have issued it in spite of, and not in reliance upon, them. It may 
be true that such false representations inducing a policy of life 
insurance to issue would be regarded as continuing representa- 
tions to induce the payment of the money in case of death of the 
injured, when their falsity was not learned till after the monev 
was paid. But if, before the money was paid, and while its pay- 
ment might have been successfully resisted, the insurer learns of 
the falsity of the representations, then it cannot say it paid the 
money relying on their truthfulness, because it did not. It was 
not and could not have been misled by a statement which it knew 
to be false. The demurrer was sustained to the petition because 
it showed that appellant’s loss was not because it was misled by 
appellee’s statements into paying the money. To attempt to de- 
ceive is wrong; but, if it is not successful to the point of causing 
the loss, it is damnum absque injuria. 

Petition overruled. 
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SUPREME COURT OF TENNESSEE. 


FINLEY 
v8. 


UNITED STATES CASUALTY CO. ert at.* 


An employers’ liability policy which insures an employee directly against 
liability becomes an asset of the insured directly upon the happening 
of the event, and compliance with its provisions, and may be assigned 
or taken for his debt, but if against loss or damage due to liability, it is 
not so available until the insured has paid the loss and given the stipu- 
lated notice. In either case the contract is between the company and 
the employer, to which an employee is not privy. 


A policy stipulating that if suit is brought the process should be forwarded 
to the insurer, which would defend or settle, and declaring that its 
purpose is indemnity against loss from liability for damages, and that 
no action should lie against it unless brought by the insured to re- 
imburse him for payment made in satisfaction of a judgment, is a 
policy against loss by reason of liability which is not available until 
payment of loss by insured, and cannot be impounded by the injured 
employee in satisfaction of a judgment against his employer. 


Appeal from Chancery Court, Washington County. Suit by 
Robert G. Finley against the United States Casualty Company 


and another. From a decree of the Court of Chancery Appeals 
affirming a judgment for defendants, complainant appeals. 


A. R. Jounson and §S, E. MInuer, for Appellant. 
Watkins & THompson, for Appellee U. S. Casualty Co. 


NEIL, J. 

The plaintiff was formerly an employee in the factory of one 
E. F. Smith, then doing business under the name of the Johnson 
City Veneer Mills. He was injured in the mill, and thereupon 
brought suit against Smith, and recovered judgment for $1,000 
damages; it having been alleged that the injury was caused by 
the negligence of Smith. Prior to this time, Smith had obtained 
a policy of indemnity in the defendant company. Pending the 
action above mentioned, Smith proposed to accept $50 from the 
company in full compromise and settlement of his claim under 
the policy. He had failed to give notice of the injury sustained 
by Finley, or of Finley’s claim, until more than a month there- 
after. The company had refused to pay on the ground that it 
was not liable, by reason of such failure to give notice. It had 
refused to pay anything whatever. However, upon receiving 
" ¥ Decision rendered, Nov.16,1008.. 2 ||| 
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notice from its agent of an offer of compromise, as above men- 
tioned, it decided to accept the offer and make the compromise. 

After this time, and when Finley’s claim against Smith had 
proceeded to judgment, he filed his bill in this cause against the 
company, placing his right to recover upon substantially two 
grounds: Firstly, that the policy taken out by Smith inured to 
his benefit, upon injury being sustained by him; and, secondly, 
that, if this ground of action be not well sustained, then that he 
had a right to impound the alleged debt in the hands of the com- 
pany, and subject it to his judgment, because the compromise 
was made for the fraudulent purpose of defeating the collection 
of his judgment. 

The chancellor rendered a decree in favor of the defendants. 
On appeal to this court the cause was referred to the Court of 
Chancery Appeals, and that court rendered a decree against 
complainant on both of the points above stated. From this de- 
cree complainant, Finley, has appealed again to this court, and 
assigned errors. 

The policy, so far as it need be quoted, is as follows :— 


In consideration of $28.80 premium the United States 
Casualty Company herein called the company, does hereby 
agree to indemniiy the Johnson City Veneer Mills of Johnson 
City, County of Washington, State of Tennessee, herein called 
the assured, for the term of twelve months * * * subject 
to the following special and general agreements, which are to 
be construed as co-ordinate, as conditions; against loss from 
common-law or statutory liability for damages on account of 
bodily injuries, fatal or non-fatal, accidentally suffered, within 
the period of this policy by any employee or employees, of the 
assured while on duty within the factory, shop or yards men- 
tioned in the schedule hereinafter given, or upon the ways 
immediately adjacent thereto provided for the use of such em- 
ployees or the public, in and during the operation of the 
trade or business described in the said schedule. 


The company’s liability for an accident resulting in injuries 
to or the death of one person is limited to $5,000. * * * 


General Agreements. 


(1) The assured upon the occurrence of an accident shall 
give immediate written notice thereof with the fullest informa- 
tion obtainable at the time to the home office of the company 
at New York, or to its duly authorized agent. He shall give 
like notice with full particulars of any claim that may be 
made on account of such accident and shall at all times render 
to the company all co-operation and assistance in his power. 


(2) If thereafter any suit is brought against the assured to 
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enforce a claim for damages on account of an accident cov- 
ered by this policy, the assured shall immediately forward to 
the home office of the company every summons or other proc- 
ess as soon as the same shall have been served on him, and 
the company will at its own cost, defend against such pro- 
ceeding in the name and on behalf of the assured, or settle the 
same, unless it shali elect to pay to the assured the indemnity 
provided for in clause A of special agreements as limited 
therein. 


(3) The assured shall not settle any claim except at his own 
cost, nor incur any expense, nor interfere in any negotiation 
for settlement or in any legal proceeding, without the consent 
of the company previously given in writing, but he may pro- 
vide at the time of the accident such immediate surgical relief 
as is imperative. ‘he assured, when requested by the com- 
pany, shall aid in securing information, evidence, and the at- 
tendance of witnesses, and in effecting settlements and in 
prosecuting appeals. * * * 

(7) No action shall lie against the company as respects any 
loss under this policy, unless it shall be brought by the assured 
himseli to reimburse him for loss actually sustained and paid 
by him in satisfaction of a judgment within sixty days from the 
date of such judgment and after trial of the issue. No such 
action shall lie unless brought within the period within which 
a claimant might sue the assured for damages unless at the ex- 


piry of such period there is such an action pending against the 
assured in which case an action may be brought against the 
company by the assured within sixty days after final judgment 
has been rendered and satisfied as above. The company does 
not prejudice by this clause any defense to such action which 
it may be entitled to make under this policy. 


In our judgment, the Court of Chancery Appeals decided the 
case correctly upon both points. 


There is a difference between the effect of a policy which in- 
sures directly against liability, and one that insures against loss 
or damage by reason of liability. Under contracts of the first 
description, the amount of the policy, up to the extent of the lia- 
bility incurred by an employer on account of an accident to an 
employee, becomes, immediately upon the happening of the 
event on which the liability depends, and the giving of such no- 
tice as the policy provides for, an asset of the assured, which, in 
the absence of any provisions to the contrary in the policy, may 
be assigned by him, or taken for his debt, subject, of course, to 
the making of such proofs to perfect the demand as the policy 
may provide for. Under the policies of the second kind, to which 
the one before us belongs, the amount of the insurance does not 
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become available until the assured has paid the loss, and is not 
even then available unless proper notice has been given as pro- 
vided in the policy. 

The rules above stated will be found illustrated and discussed 
in the following authorities; viz.: As to the characteristics of 
the two kinds of contracts, respectively: Anoka Lumber Co. vs. 
Fidelity & Casualty Co. (Minn.), 65 N. W., 353; Fenton vs. F. & 
C. Co. (Or.), 56 Pac., 1096; Bain vs. Atkins (Mass.), 63 N. E., 
414; Frye, Adm’r, vs. Bath Gas Co. (Me.), 54 Atl., 395. As to 
notice: London Guarantee Co. vs. Siwy (Ind. App.), 66 N. E., 
481; Travelers Ins. Co. vs. Myers (Ohio), 57 N. E., 458; Smith 
& Dove Co. vs. Travelers Ins. Co. (Mass.), 50 N. E., 516. 

Under neither class of these policies is the employee treated 
as in privity with the parties to the contract. Under each the 
contract is held to be one between the company and the master, 
and for the benefit of the latter. 

In Anoka Lumber Co. vs. Fidelity & Casualty Co., it is said: 
“The defendant claims that it is not liable because the Nelson 
judgment [the judgment obtained by the employee against the 
assured] has not been paid by the plaintiff. If it be simply a con- 
tract of indemnity, then, under the decision of this court in Wel- 
ler vs. Eames (15 Minn., 461, Gil., 376), the payment of the judg- 
ment is a condition precedent to the right of the plaintiff’s re- 
covery.” 

In Fenton vs. Fidelity & Casualty Co. it is said: “There is a 
distinction made by the authorities between a contract of indem- 
nity against liability for damages and a simple contract of indem- 
nity against damages. In the former case it has very generally 
been held that an action may be brought, and a recovery had, as 
soon as the liability is legally imposed, while in the latter there is 
no cause of action until there is actual damage: Jones vs. Childs, 
8 Nev., 121; to Am. & Eng. Enc. Law, 413; Smith vs. Chicago 
& N. W. R. Co., 18 Wis., 21; Thompson vs. Taylor, 30 Wis., 73; 
Locke vs. Homer, 131 Mass., 93; Trinity Church vs. Higgins, 
48 N. Y., 532. * * * If, therefore, the policy upon which this 
action is based is a mere contract of indemnity, the payment by 
the mill company of the liability incurred by it for the injuries 
of the plaintiff is a condition precedent to the right of recovery. 
If, on the other hand, the contract is one of indemnity against 
liability, a cause of action accrued thereunder as soon as the lia- 
bility of the mill company to the plaintiff attached.” 

In Frye vs. Bath Gas & Elec. Co., wherein it appeared that 
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the policy under examination was in practically the same lan- 
guage as the one before the court, it was said: “We are unable 
to perceive any ground upon which the bill canbe sustained, and 
the relief prayed for granted. ‘The contract of insurance was 
with the gas company to indemnify that company against loss 
from liability for gamages on account of bodily injuries acci- 
dentally suffered by the employees, and caused by the negligence 
of the assured. The use of the word ‘indemnify’ shows the object 
and nature of the contract. It was to reimburse or make whole 
the assured against loss on account of such liability. There can 
be no reimbursement when there has been no loss. The contract 
of insurance contains nothing to show that it was the object or 
intention of the contracting parties that the insurer should guar- 
anty the gas company’s liability for negligence to its employees. 
It was not a contract of insurance against liability, but of indem- 
nity against loss by reason of liability. * * * The difference 
between a contract of indemnity and one to pay legal liabilities 
is that upon the former an action cannot be brought and recovery 
had until the liability is discharged, whereas upon the latter the 
cause of action is complete when the liability attaches. * * * 
The contract was one of indemnity only. It was not obtained by 
the gas company for the benefit of its employees, but for its own 
benefit exclusively—to reimburse it for any sum that the com- 
pany might be obliged to pay and had paid on account of injuries 
sustained by employees through its negligence.” 

In Bain vs. Atkins it appeared that the policy was one insuring 
against legal liability, and that before an effort was made by the 
employee to get the benefit thereof by legal proceedings a com- 
promise had been effected between the employer and the insur- 
ance company without any fraud. “Therefore,” continues the 
court, “the plaintiff is compelled to contend that the obligation 
of the company upon the happening of the accident constituted 
a fund for the benefit of the plaintiff, impressed with a trust for 
him; that such a trust fund could be paid to Atkins, if at all, only 
to reimburse him after he had satisfied his own liability to the 
plaintiff ; and that the company’s settlement with Atkins without 
the consent of the piaintiff was in the company’s own wrong, and 
void as to the plaintiff. The essence of this contention, without 
which no part of it can stand, is that the insurance constituted a 
trust fund for the benefit of the plaintiff, and for this there is no 
ground. The only parties to the contract of insurance were 
Atkins and the company. The consideration for the company’s 





184 Insurance Law Journal. [ Feb., 


promise came from Atkins alone, and the promise was only to 
him and his legal representatives. * * * The policy only pur- 
ports to insure Atkins and his legal representatives against legal 
liability for damages respecting injuries from accidents to any 
person or persons at certain places, and within the time and un- 
der the circumstances defined. It containseno agreement that 
the insurance shall inure to the benefit of the person accidentally 
injured, and no language from which such an understanding or 
intention can be implied. * * * Atkins had as full a right to 
settle with the company, and to use in his business the proceeds 
of the settlement, as to deal at his will with any other part of his 
property, and the company had a right to settle with him as it 
did.” 

There are some parts of the policy copied in this opinion that 
are apparently, on first consideration, out of harmony with the 
view that the contract was intended as one of the indemnity 
merely against loss from liability for damages, rather than 
against liability simply. We refer to the second and third para- 
graphs, under the caption “General Agreements.” Similar terms 
were referred to in Fenton vs. Fidelity & Casualty Co., supra, as 
indicating that the contract was one simply against liability. 
This construction is very suggestive, and, if the clauses referred 
to stood alone, it would be difficult to assign any other meaning 
to them. However, they are qualified and controlled by the sev- 
enth special agreement. When construed along with the latter 
provision, the following is observed to be the meaning: While 
the company is bound to reimburse the assured for loss actually 
sustained and paid by him in satisfaction of a judgment recovered 
against him by an employee, yet, in order to make sure, as far 
as possible, that there shall be no recovery as a basis on which 
to subsequently establish a claim, the company reserves the right 
to defend the litigation; also to supervise any settlements that 
may be made, and to have a free hand in negotiating settlements 
of a claim made against the assured. As stated, if these provi- 
sions—that is, the second and third general agreements—stood 
alone, they would furnish strong reasons for construing the 
contract as one against liability: but, from what has just been 
stated, it is perceived that they have a proper place in a contract 
against loss from liability for damages, in the way of enabling 
the company to minimize the loss. 

When we consider that the provisions in the outset of the 
policy is “to indemnify against loss * * * from * * * lia- 
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bility for damages, and that in the seventh general agreement it 
is provided “that no action shall lie against the company as re- 
spects any loss under this policy, unless it shall be brought by 
the assured himself to reimburse him for loss actually sustained 
and paid by him in satisfaction of a judgment,” etc., we think 
there can be no doubt that this policy must be construed as one 
belonging to the class of policies furnishing indemnity against 
loss from liability for damages, rather than as being a contract 
insuring against liability simply. 

It is unnecessary that we should specially discuss the subject 
of notice, or the compromise made between the assured and the 
company. The first point being determined against the com- 
plainant, the second becomes immaterial. 

It results, there is no error in the decree of the Court of Chan- 
cery Appeals, and it must be affirmed. 





Insurance Law Journal. 


LOWER COURT DECISIONS. 


ACCIDENT—UNNECESSARY DANGER. 
St, Louis Court of Appeals. Missouri. 


ALTER 
v8. 
UNION CASUALTY & SURETY CO. 


The liability under an accident policy was limited to a specified amount in 
case of injury due to voluntary exposure to unnecessary danger. The 
insured, employed as a clerk in railroad shops, as was his custom, took 
a short cut through the yards in going from his place of business, 
instead of using the public streets, and mounted a slow-moving coal 
train, he having to cross the track on which was the train, and was in- 
jured in alighting. 

Held, That it was a negligent exposure to danger which entitled him only 
to a limited recovery. 


Appeal from St. Louis Circuit Court. Action by Howard 
Alter against the Union Casualty & Surety Company. A judg- 
ment was rendered in favor of plaintiff, and defendant appeals. 


PERCY WERNER, for Appellant. 
A. G. Morrison, for Respondent. 
REYBURN, J. 

Respondent brought this action upon a general accident policy 
of insurance issued for the principal sum of $2,000 against bodily 
injuries sustained through external, violent and accidental 
means, if death should result from such injuries within ninety 
days, and, in event that loss, by actual separation at or above the 
wrist, of the left hand, should so result within ninety days, the 
company to pay the assured one-third of the principal sum above 
named. The petition, setting forth the terms of the contract of 
insurance, charged that on the 24th day of June, 1903, while the 
policy was in full force and effect, as plaintiff was riding on cars 
in yards of the Terminal Railroad Association, in the city of St. 
Louis, he was struck by a semaphore or signal post at the side of 
the track, and knocked from the cars, falling in such a way that 
he sustained an injury to his left hand, necessitating its amputa- 
tion above the wrist, and concluded with general allegations of 
notification of accident and of proof of injury in obedience to the 
policy. Defendant, answering, admitted the occurrence of the 
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injury, the issuance of-the policy, and that it was in force at the 
time of the injury, and that plaintiff had complied with the policy 
respecting notice of injury and its proof. For affirmative de- 
iense, it pleaded that the policy provided that if any accidental 
injury, fatal or otherwise, be caused, directly or indirectly, by 
voluntary exposure to avoidable danger, the company’s liability 
shall be limited to a sum equal to one-twentieth of the principal 
sum or fractional part as provided, and further charged that 
plaintiff received the injury described whilst riding on, or in con- 
sequence of his having attached himself to, one of a string of coai 
cars as they were passing through the yards of the Terminal 
Railroad Association in St..Louis, or whilst attempting to alight 
therefrom by being dragged or knocked therefrom by a 
semaphore or signal post erected alongside of the track 
over which the cars were passing; that such cars were not 
intended for passengers, and plaintiff was not a passenger 
thereon, and that in getting upon and attaching himself thereto 
and riding thereon, and in attempting to alight therefrom, as he 
did, plaintiff voluntarily exposed himself to avoidable danger, 
within the terms of the policy; and that the limit of liability of 
defendant on account of such injury so sustained by plaintiff 
was $33.33, being one-twentieth of $666.67, which lesser amount 
defendant had tendered and paid into court as due plaintiff, deny- 
ing any further liability. 

At the trial, plaintiff, produced by defendant as its witness, 
testified that at the time of the catastrophe, and for many years 
preceding, he had been employed as a clerk in the shops of the 
Missouri Pacific Railway, at corner of Montrose and Chouteau 
Avenues, south of the railroad tracks entering the city of St. 
Louis from the west; that on the day of his injury he left his 
office at 5 o’clock in the afternoon to proceed to his residence in 
Kirkwood, in the suburbs of the city, by train from the Union 
Station. He further deposed that he went by the easiest way for 
him to reach the station, through the railroad yards, and at 
Twenty-second Street he observed a string of freight cars com- 
ing out of the upper—the west—yard, and moving into the lower 
yard, but,, not having noticed them in time to cross before the 
engine, he concluded that, from the length of the train, it would 
be impossible to arrive at the station in time for his train unless 
he got over them; that they were moving slowly, possibly three 
miles an hour, and positively not exceeding four miles per hour, 
and so he climbed into an empty coal car, and, as the train was 
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going in the same direction he was, he naturally was in no haste 
to get out, and remained riding for a short time and, when it was 
time to get out, he got down, and was just about ready to get 
off the car, when a post struck him, or he struck a post, and was 
knocked from the car and fell, producing the injuries described. 
He further stated that he could have gone to the station from 
his office, using public streets the entire distance, by proceeding 
east on Chouteau Avenue to Eighteenth Street, and across 
Eighteenth Street to the station, but undertook a short cut 
through the railroad yards; that he walked from Thirtieth to 
Twenty-second Street along the tracks before he mounted the 
freight car; that there were ten tracks or more in the yard, com- 
prising the Missouri Pacific, Wabash, and Frisco, and semaphores 
or signal posts stood at different points throughout the yards, as 
well as switch stands, and numerous trains, alike passenger and 
freight, arriving and departing, passed and repassed during the 
course of a day, and the point at which he was injured was within 
the yard limits, but to go through the yards, in lieu of over the 
streets, reduced the distance one-half. On cross-examination, 
over defendant’s ineffectual objections, plaintiff was permitted to 
testify that for twelve years it had been his custom to go to the 
station through the railroad yards, and the latter were used to a 
very great extent as a public thoroughfare. He was also per- 
mitted, over defendant’s objection, to state that it had been his 
custom for the same series of years daily to get on and off trains 
while in motion, and frequently to alight in safety from trains 
running at the rate of twelve to fifteen miles per hour, and he 
did not expect any injury in getting on and off the car as he did. 

The statements descriptive of the accident submitted to the 
defendant, over plaintiff’s signature, in support of his claim, were 
as follows: “I was riding east on a Terminal freight pull, and 
was just getting down to get off when I was struck by a sema- 
phore pole; left arm badly injured, which was amputated at the 
hospital the same night. I left the office of the Missouri Pacific 
Railway shops, and was on my way to the Union Station to get 
my train for Kirkwood. A Terminal pull coming out of Frisco 
yards at Twenty-second Street came along, and I got on to cross 
the pull, so as to get over the tracks next to the Union Station, 
climbed up on a coal car, and, as they were going the same way 
I was, I stayed in the coal car, and rode about a block, or a little 
over, and, in getting off on the other side from where I got on, I 
was dragged off by a semaphore pole, and my left arm was in- 
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jured, so that when I was taken to the Missouri Pacific Hospital 
they amputated it two inches below the elbow, or near that. I 
cannot tell exactly how it happened—whether by getting caught 
in the ladder connected with the semaphore, or whether it hap- 
pened after I fell on the ground. This happened on June 24, 
1904, at about 5:15 p.m. Cars were running about three or four 
miles an hour.” Defendant also examined a witness who had 
been employed in the railroad yards, and was familiar with the 
location from Thirtieth Street to the station, and he described 
their condition; stating that within those limits the Missouri 
Pacific had about seven tracks, the Wabash three, the Frisco 
about five, the Terminal three at Ewing Avenue, and at Twenty- 
second Street they all come together—the Missouri Pacific con- 
tinuing on the south side, but the Wabash, Frisco and Terminal 
coming together on Twenty-second Street, and the Missouri 
Pacific crossing over the Terminal tracks to get at the Union 
Station; that all the tracks between Thirtieth and Eighteenth 
Streets were known as freight and passenger railroad yards, and 
there were an engine and train passing about every half minute, 
and there were no public streets or public way east and west 
through the yards, and, except a small strip east of Ewing Ave- 
nue on the Frisco right of way, the whole premises belonging to 
one or another oi the railroads. He also testified there were two 
ways by which one could go from plaintiff’s place of employment 
to the station on public streets. 

At the close of the testimony, the court rejected the imperative 
instruction asked by defendant that the plaintiff was only entitled 
to recover the sum of $33.33, and directed the jury to find for 
plaintiff in amount of $666.67. 

The question decisive of this case is whether, in the words of 
the contract of insurance, the injury of plaintiff was caused, di- 
rectly or indirectly, by voluntary exposure to avoidable danger, 
so that at the time, of the disaster the insurance attached only to 
the extent of one-twentieth of that amount which would have 
been his measure of indemnity if similarly injured without such 
exposure. Plaintiff's individual testimony, oral and in writing, 
established beyond dispute that, as the shorter route to the 
Union Station, plaintiff elected to pass through the railroad 
yards through which trains, both freight and passenger, were 
almost momentarily passing and repassing in both opposite direc- 
tions, and by which his passage was likely to be at any time ob- 
structed, in lieu of selecting either way, safer if less direct, open 
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to him over the public streets of the city; and, finding his way 
blocked, he assumed the additional risk of climbing on, over and 
from an empty freight car forming part of a slowly moving train. 
A recital of such facts is sufficient to convict him of guilt of aa 
act of gross negligence, in the minds of all reasonable persons ; 
and such action was not excused by his daily exposure by his 
habit of reaching the station over such dangerous path during 
the many previous years of his employment at the railroad shops, 
but made his conduct rather more reckless of consequences, 
from the continuous knowledge of the dangers incurred, and the 
manifest perils of such daily trips. Quoting from a well-consid- 
ered case, approved by this court: “To make him guilty of a 
voluntary exposure to danger, he must intentionally have done 
some act which reasonable and ordinary prudence would pro- 
nounce dangerous:” Burkhard vs. Ins. Co., 102 Pa., 262. Under 
such circumstances, the conclusion is irresistible that the conduct 
of plaintiff in voluntarily exposing himself to such perils, within 
which plaintiff deliberately and unnecessarily brought himself 
with the continual knowledge of their existence, was so hazard- 
ous and so unnecessary that consequent injuries were the direct 
results of exposure to avoidable danger, and the liability of the 
defendant reduced, under the express limitation of the policy. 
Authorities abound fully sustaining this position in Missouri and 
other jurisdictions—notably Bean vs. Employers’, etc., Corpora- 
tion, 50 Mo. App., 459; Glass vs. Masons’, etc., Ass’n (C. C.), 112 
Fed., 495; Price vs. Standard, etc., Ins. Co. (Minn.), 99 N. W., 
887; Tuttle vs. Travelers’ Ins. Co., 134 Mass., 175; Corcoran 
vs. Railway, 105 Mo., 399. 

As the plaintiff’s individual testimony disclosed facts which 
absolutely defeat his right of action to the larger sum to which 
he laid claim, the judgment is reversed and the cause remanded, 
with directions to enter judgment for the amount of $33.33, con- 
fessedly due. All concur. 





Miscellaneous Decisions. 


MISCELLANY. 


Cases to which an insurance company may or may not be a party, which 
are not actions on policies, but which relate to matters outside of insur- 
ance proper; as, jurisdiction, receiver, injunction, pleading, practice, 
mandamus, wills, usury, lodges, the relations of statute laws to corpora- 
tions, laws of sister States, etc., where the principles and practice of insur- 
ance, as such, are not specifically involved; and other cases of incidental 
interest to underwriters, or where for special reasons a full report has 
been deemed unnecessary. These sketches are given merely as chapters 
of current information, and are not intended as digests, nor for citation. 


ASSESSMENT IN CASE OF INSOLVENT MUTUAL COMPANY. 
In the case of Swing vs. Humbird et al. decided by the Su- 
preme Court of Minnesota December 23, 1904, the following 
syllabus was furnished by the court :— 


Action to recover upon an assessment of the policyholders 
of an insolvent mutual insurance company, made by a court 
having jurisdiction to wind up its affairs. Held :— 

Such assessment is not conclusive upon any policyholder as 
to the question whether his relation to the company was such 
as to subiect him to liability for an assessment. The judgment 
making the assessment is, however conclusive as to matters 


relating to the necessity for, and the amount of, the assess- 
ment. 


BENEVOLENT SOCIETY—SUICIDE. 
In the case of Hardinger vs. Modern Brotherhood of America, 
decided by the Supreme Court of Nebraska, December 21, 1904, 
the following syllabus was furnished by the court :— 


In a suit upon a mutual benefit certificate, where the defense 
interposed is suicide, the burden is upon the defendant to es- 
tablish such fact by a preponderance of the evidence. 


The question of the proximate cause of the death in such an 
action is ordinarily a question of fact for the jury, and should 
not be taken from its determination unless the evidence is of 
such a nature as to clearly and certainly point to but one rea- 
sonable conclusion. 

Sovereign Camp Woodnien of America vs. Hruby (Neb.), 
examined and distinguished. 


When circumstantial evidence only is relied on to establish 
suicide, the defense fails unless the circumstances exclude with 
reasonable certainty any hypothesis of death by accident or 
by the act of another: Modern Woodmen of America vs. 
Kozak (63 Neb., 146) followed and approved. 


Held, That under the facts and circumstances proven in this 
case reasonable minds might differ as to whether deceased 
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came to his death from a wound inflicted by his own hand with 
suicidal intent, and that such question should have been sub- 
mitted to the jury under proper instructions. 


BENEVOLENT SOCIETY—EFFECT OF PROHIBITED EVIDENCE OF 
PHYSICIAN. 

In the case of Dick vs. Supreme Body of International Con- 
gress, decided by the Supreme Court of Michigan, December 
7, 1904, it was held that where the provisions of a benevolent 
society made the decision of its own tribunal as to liability on its 
certificates conclusive, and such liability was rejected on the evi- 
dence of a physician received contrary to a statute forbidding as 
evidence the disclosure of information acquired while attending 
a patient, the statute applied to such judicial proceedings, as well 
as to ordinary courts, and the claimant was thereby deprived of 
the hearing to which he was lawfully entitled. Such an adjudica- 
tion was open to question by a court of law. 


REPRESENTATIONS— WARRANTIES. 
In the case of Offiner vs. Brotherhood of American Yeomen, 
decided by the Kansas City (Mo.) Court of Appeals, November 
7, 1904, it was held that where an accident policy makes state- 


ments in the application warranties, and the basis of the policy, 
but contains an agreement by the insured that the concealment 
or misrepresentation of material facts should avoid it, a misrep- 
resentation must be material to be a ground of forfeiture. 


WAIVER OF INVENTORY. 

In the case of Fire Association of Philadelphia vs. Masterson 
et al., decided by the Civil Court of Appeals of Texas, October 
22, 1904, it was held that the agreement of an agent, who received 
premiums and delivered policies, that certain invoices should be 
accepted as an inventory was binding, although the policy pro- 
vided that no agent could waive its provisions. 


EMPLOYERS’ LIABILITY—RIGHT OF ACTION. 

In the case of Connolly vs. Bolster et al., decided by the Su- 
preme Judicial Court of Massachusetts, January 6, 1905, it was 
held that an employee has no right of action against the insurer 
of his employer under a policy which insured the latter against 
loss from liability for damages and stipulating for the privilege 
of defending the suit, immediate notice from employer, and that 
no action should be brought except by the insured to reimburse 
him for loss actually paid by him in satisfaction of a judgment. 
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1905. } Peterson vs. Modern Brotherhood of America. 


SUPREME COURT OF IOWA. 


PETERSON 
vs. 


MODERN BROTHERHOOD OF AMERICA.* 


An insurance certificate, if ambiguous, will be construed most favorably 
toward the insured. 


A statute that, when the terms of an instrument have been intended in a 
different sense by the parties, that sense shall prevail against either 
party in which he had reason to suppose that the other understood it, 
does not authorize the distortion of a plain meaning in the contract to 
conform to the notions of one of the parties. 


Technical words, such as shaft, applied to a human bone, are to be con- 
strued as understood in the profession using them. 


An accident and death certificate granted a certain benefit in case of the 
breaking of a leg, which it defined as “the breaking of the shaft of the 
thigh bone between the hip and knee joints, or the breaking of the 
shafts of both bones between the knee and ankle joints. 


Held, That the breaking of one bone between the knee and ankle joints, 
and dislocation of the other, was not covered by the certificate. 


Appeal from District Court, Calhoun County. Action on a 
certificate of membership in a fraternal insurance company to 
recover a specific indemnity for the breaking of a leg. Trial to 
the court without a jury. Judgment for plaintiff, and defendant 
appeals. 


BLYTHE, MARKLEY & RULE, for Appellant. 
C. O. LONGLEY, for Appellee. 
DEEMER, C. J. 

As the case involves less than $100, a certificate of appeal was 
allowed by the trial judge, and the case comes to us in virtue of 
this certificate. The certificate or policy issued by the defendant 
company provides that, should the member, while in good stand- 
ing, accidentally breaik his leg or arm, he should receive one- 
tenth of the amount his beneficiary would be entitled to recover 
in case of the death of such member. It also provided, 

The breaking of a leg is defined to be the breaking of the shaft 

of the thigh bone between the hip and knee joints, or the 


breaking of the shaits of both bones between the knee and 
ankle joints. 


The plaintiff sustained what is known to the medical profes- 
sion as a “Pott’s fracture” of the right leg, which, as usually de- 





* Decision rendered, November 16, 1904. 
VoL. XXXIV.—13. 
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fined, is the breaking of one bone between the knee and ankle 
joints, and the dislocation of the other, or, as described in this 
particular case by the physicians who gave testimony, as the 
breaking of the fibula 11% to 2 inches above the joint, and of what 
is known as the “malleolus process.” The physicians further 
said that there was “complete solution of the continuity of both 
bones.” The contention of appellant is that the language of the 
certificate limits the breaking of a leg, for which an indemnity is 
to be paid, to such breaking as is described in the language of 
the certificate, and that there was not in this case a breaking of 
the shafts of both bones, within the definition set forth in the 
contract, because the term “shaft” or “shafts” excludes the ex- 
tremities of the bones and the mialleolus process, which is in 


‘ 


reality a protuberance from the head of the bone. That there is 
a manifest distinction between the shaft of a bone and its ex- 
tremities is too clear for argument. But appellee insists that 
the language used in the certificate should be so construed as to 
cover the injury above described; relying upon the proposition 
that it is the duty of the court to construe the terms of every 
policy of insurance or benefit certificate most strongly against 


the insurer, and to resolve every doubt or ambiguity in favor of 


the insured. There is no doubt about the rule for which he con- 
tends, but the difficulty is in its application. If the language used 
in the certificate is ambiguous or is reasonably capable of two or 
more constructions, that construction should be given which will 
afford the insured protection under his certificate. But the par- 
ties have the right to make contracts for themselves, and there 
is no authority for the court to change such contracts. To take 
away from parties or from persons or corporations this undeni- 
able right of contract, or to make contracts for parties, is not 
within the province of courts of justice. In the instant case, had 
there been no attempt at definition of what was meant by the 
breaking of a leg, there would be no doubt that plaintiff’s injury 
was covered by his certificate; but here there is a definition 
given which is clear and unambiguous, and there is no reason 
why the parties may not define any term they see fit to use in 
their engagements one with the other. The certificate plainly 
says that the breaking of the shaft of both bones between the 
knee and ankle joint is what is meant by the term “breaking of a 
leg.” We have no means of knowing what the insured thought 
when he received this certificate, and it matters little what his 
thoughts were in this connection, if it be found that the language 
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used is plain and susceptible of but one construction. True, 
when the terms of an instrument have been intended in a differ- 
ent sense. by the parties to it, that sense is to prevail against either 
party in which he had reason to suppose that the other under- 
stood it: Code, § 4617. But in construing this statute, which is 
simply declaratory of the common law, we have held that, if the 
language is plain, it cannot be used for the purpose of making 
the contract coniorm to the notions of one of the parties execut- 
ing it: Congower vs. Equitable, etc., Ass’n, 94 lowa, 499. In 
another case we said that the provision is applicable only where 
the writing involved is fairly susceptible of different meanings: 
Rouss vs. Creglow, 103 lowa, 60. See, also, Field vs. Associa- 
tion (lowa), 90 N. W., 7%7. 

The pivotal question in the case, then, is, is the definition of 
the “breaking of a leg,” used in the certificate in suit, fairly sus- 
ceptible of different meanings? ‘This all depends upon what 
effect shall be given the use of the words “shaft” and “shafts.” 
Looking to the derivation of these words, we find that they mean 
“handle or haft; a shaven or smoothed rod.” In the definition 
as given in the contract it is the shafts of both bones between 
the ankle and knee joint. This clearly excludes the heads of the 
hones, the joints themselves, or the process attached to these 
heads, which have distinct and definite names. Treating the 
words as technical, as they no doubt are, the plaintiff is in no bet- 
ter position. Technical words are to be interpreted as usually 
understood by persons in the profession or business to which 
they relate: Gauch vs. Ins. Co., 88 Ill, 251; Dana vs. 
eidler, t2 N. Y., 40. The medical profession are agreed that 
the shaft of a bone is something entirely distinct from the mal- 
leolus process. There is no room for any doubt as to what these 
words mean to the medical profession, and nothing in the record 
suggests that the parties did not use them in a technical sense. 
ven if there be a popular meaning of the term “shaft,” it has 
not been disclosed to us; and, taking the full definition as given 
in the certificate itself, there are, as it seems to us, no two con- 
structions to be put upon the language used. There was, it is 
conceded, no breaking of the shafts of both bones, unless we say 
the protuberancé from the head of one of the bones known as the 
“malleolus process” is a part of the shaft of the bone between 
the knee and ankle joint. Manifestly this protuberance is not 
so located. It projects from the end of the head of the bone 
downward toward the heel. Doubtless the accident is more seri- 
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ous than if both shafts had been broken, and plaintiff needs his 
insurance just as badly as if they had been, but this is no reason 
for changing the terms of his certificate. The defendant com- 
pany had the right to narrow its liability, to define the terms used 
in its certificates, to remove from the field of debate the character 
of a particular injury, or, in other words, to make its own con- 
tract. Having made its contract, it is not within the province of 
a court of justice to change its terms to meet the equities of a 
particular case. Our views find support in the following cases: 
Stevers vs. People’s Ass’n, 150 Pa., 132; Gentry vs. Standard 
Co., 6 Ohio Dec., 114; Id., 5 Ohio N. P., 331; Maryland Casu- 
alty Co. vs. Hudgins (Tex. Sup.), 76 S. W., 745. 

The injury does not come within the terms of the certificate 
issued by the defendant association, and the court was in error in 
rendering judgment against it. For the reasons pointed out, the 
judgment must be, and it is, reversed. 


WEAVER, J. (dissenting), 

Among the most familiar rules of the law of insurance is that 
which requires the courts to construe every ambiguous and 
doubtful provision of the policy most strongly against the in- 
surer. The company itself frames the instrument in language of 
its own choosing, and it brings to that effort the skill born of 
experience and the aid of learned and astute counsel. The 
average man to whom that contract is tendered is unlearned in 
such matters, and he accepts it for what it seems to say; relying 
upon the company, or upon the agent, who is usually his neigh- 
bor, to act in good faith and furnish him the indemnity for which 
he pays. It is to the credit of the great majority of the companies 
engaged in this most necessary and useful line of business that 
the confidence of the insured person is not often abused, and 
when he suffers loss within the apparent terms of the contract 
his claim is promptly adjusted and paid. Unfortunately, how- 
ever, this rule is not universal, and not infrequently the courts 
are required to deal with policies which appear to have been de- 
signed with a deliberate purpose to deceive and mislead the 
holders. Buried in verbiage, ambushed in small type, obscured 
in technical terminology, are conditions, warranties, forfeiture 
clauses, and restrictive definitions without limit, which no one 
ever reads, nor are they intended to be read or understood, until 
a loss occurs, when they are summoned forth from their native 
darkness to defeat a recovery by the assured, or to serve as a 
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menace by which to force him to a compromise of his claim. 
Ordinarily the courts, when called upon, are prompt to thwart 
such injustice, though sometimes, as in the case at bar, they 
reach the conclusion that the arm of the law is too short to 
arrest the accomplishment of an admitted wrong. The principle 
stated at the outset of this dissent has been often and effectively 
applied, and, in mv judgment, should be invoked in the present 
controversy. 

In Meyer vs. Fidelity & Casualty Co. (96 Iowa, 378), the acci- 
dent policy sued upon excepted from its operation injuries 
caused by “disease or bodily infirmity,’ and the company de- 
fended upon the theory that the cause of Meyer’s death was 
within the exception. There was evidence tending to show that 
he was seen to sway and stagger as if seized with sudden illness, 
and fell, striking his head upon the pavement, receiving a fatal 
injury. On the trial of the case the company insisted that the 
word “disease” should be given its strict technical meaning— 
“any derangement of the functions or alteration of the structure 
of the animal organs”’—-thus necessarily including the slightest 
and most temporary as well as the most serious and inveterate 
ailments. To this contention we refused to yield, saying: 
“When speaking of an ‘infirmity,’ we generally mean the state 
or quality of being infirm physically or otherwise—debility or 
weakness; and by ‘disease’ we desire to convey the impression of 
a morbid condition resulting from some functional disturbance 
or failure of physical function which tends to undermine the con- 
stitution. In using either word we do not, as a rule, refer to a 
slight or mere temporary disturbance or enfeeblement. // this is 
true in our ordinary speaking and writing, it is certainly clear that 
the words should be given no broader meaning when we find them 
used by an insurance company in a clause of its policy which it relies 
upon to defeat a recovery thereon. 'The language used is made up 
of words framed by the company or its legal advisers in an 
attempt to limit as narrowly as possible the scope of the insur- 
ance, and it is a universal as well as a fair rule, adopted by the 
courts everywhere, to construe the terms of the policy most 
strongly against the assurer, and resolve every doubt or ambi- 
guity in favor of the assured and against the assurer.” ‘This cer- 
tainly is a most wholesome doctrine, and one which, I trust, shas 
not yet “lost its savor.” The language which I have italicized 
in the foregoing quotation states, with a force not to be im- 
proved upon, the proposition of law which in my judgment 
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ous than if both shafts had been broken, and plaintiff needs his 
insurance just as badly as if they had been, but this is no reason 
for changing the terms of his certificate. The defendant com- 
pany had the right to narrow its liability, to define the terms used 
in its certificates, to remove from the field of debate the character 
of a particular injury, or, in other words, to make its own con- 
tract. Having made its contract, it is not within the province of 
a court of justice to change its terms to meet the equities of a 
particular case. Our views find support in the following cases: 
Stevers vs. People’s Ass’n, 150 Pa., 132; Gentry vs. Standard 
Co., 6 Ohio Dec., 114; Id., 5 Ohio N. P., 331; Maryland Casu- 
alty Co. vs. Hudgins (Tex. Sup.), 76 S. W., 745. 

The injury does not come within the terms of the certificate 
issued by the defendant association, and the court was in error in 
rendering judgment against it. For the reasons pointed out, the 
judgment must be, and it is, reversed. 


WEAVER, J. (dissenting). 

Among the most familiar rules of the law of insurance is that 
which requires the courts to construe every ambiguous and 
doubtful provision of the policy most strongly against the in- 
surer. The company itself frames the instrument in language of 
its own choosing, and it brings to that effort the skill born of 
experience and the aid of learned and astute counsel. The 
average man to whom that contract is tendered is unlearned in 
such matters, and he accepts it for what it seems to say; relying 
upon the company, or upen the agent, who is usually his neigh- 
bor, to act in good faith and furnish him the indemnity for which 
he pays. It is to the credit of the great majority of the companies 
engaged in this most necessary and useful line of business that 
the confidence of the insured person is not often abused, and 
when he suffers loss within the apparent terms of the contract 
his claim is promptly adjusted and paid. Unfortunately, how- 
ever, this rule is not universal, and not infrequently the courts 
are required to deal with policies which appear to have been de- 
signed with a deliberate purpose to deceive and mislead the 
holders. Buried in verbiage, ambushed in small type, obscured 
in technical terminology, are conditions, warranties, forfeiture 
clauses, and restrictive definitions without limit, which no one 
ever reads, nor are they intended to be read or understood, until 
a loss occurs, when they are summoned forth from their native 
darkness to defeat a recovery by the assured, or to serve as a 





1905. ] Peterson vs. Modern Brotherhood of America. 197 


menace by which to force him to a compromise of his claim. 
Ordinarily the courts, when called upon, are prompt to thwart 
such injustice, though sometimes, as in the case at bar, they 
reach the conclusion that the arm of the law is too short to 
arrest the accomplishment of an admitted wrong. The principle 
stated at the outset of this dissent has been often and effectively 
applied, and, in my judgment, should be invoked in the present 
controversy. 

In Meyer vs. Fidelity & Casualty Co. (96 Iowa, 378), the acci- 
dent policy sued upon excepted from its operation injuries 
caused by “disease or bodily infirmity,” and the company de- 
iended upon the theory that the cause of Meyer’s death was 
within the exception. There was evidence tending to show that 
he was seen to sway and stagger as if seized with sudden illness, 
and fell, striking his head upon the pavement, receiving a fatal 
injury. On the trial of the case the company insisted that the 
word “disease” should be given its strict technical meaning— 
“any derangement of the functions or alteration of the structure 
of the animal organs’—-thus necessarily including the slightest 
and most temporary as well as the most serious and inveterate 
ailments. To this contention we refused to yield, saying: 
“When speaking of an ‘infirmity,’ we generally mean the state 
or quality of being infirm physically or otherwise—debility or 
weakness; and by ‘disease’ we desire to convey the impression of 
a morbid condition resulting from some functional disturbance 
or failure of physical function which tends to undermine the con- 
stitution. In using either word we do not, as a rule, refer to a 
slight or mere temporary disturbance or enfeeblement. // this is 
true in our ordinary speaking and writing, it is certainly clear that 
the words should be given no broader meaning when we find them 
used by an insurance company in a clause of its policy which it relies 
upon to defeat a recovery thereon. ‘The language used is made up 
of words framed by the company or its legal advisers in an 
attempt to limit as narrowly as possible the scope of the insur- 
ance, and it is a universal as well as a fair rule, adopted by the 
courts everywhere, to construe the terms of the policy most 
strongly against the assurer, and resolve every doubt or ambi- 
guity in favor of the assured and against the assurer.” ‘This cer- 
tainly is a most wholesome doctrine, and one which, I trust, shas 
not yet “lost its savor.” The language which I have italicized 
in the foregoing quotation states, with a force not to be im- 
proved upon, the proposition of law which in my judgment 
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controls this case—that in a policy of accident insurance the com- 
pany will not be allowed to escape liability by a technical con- 
struction of any word or phrase in the contract, but, for the pur- 
pose of preserving the policyholder’s indemnity, such words and 
phrases will be given their popular meaning, as employed in 
ordinary speaking and writing. Apply that rule to the present 
case, and the right of plaintiff to recover is too clear for argu- 
ment. The appellant is here relying upon the identical proposi- 
tion by which the company in the Meyer Case sought to avoid 
recovery. It insists, and the majority opinion sustains its con- 
tention, that what is meant by the “shafts of both bones between 
the knee and ankle joints” must not be sought in common 
usage, or in our everyday speaking and writing, but we must 
delve in the maze of medical and anatomical nomenclature, and 
observe the minute lines. of demarcation by which a learned pro- 
iession has mapped and charted each particular bone of the 
human frame into subdivisions too: small to permit the inscrip- 
tion of their ponderous Latin names. The opinion tells us that 
in ordinary parlance the word “shaft” is commonly the equiva- 
lent of “handle or haft’-—‘‘a shaven or smoothed rod.” We find 
it applied also to an architectural column; to the trunk or the 
main stem of a tree; to the central stem or body of a feather; to 
an arrow; to the revolving bar or beam by which force or power 
is conveyed from an engine to various kinds of working ma- 
chinery. It has many other applications, but those stated are 
enough to indicate that to the ordinary mind the word “shaft” 
conveys in a general way the idea of a body having considerable 
length in proportion to its diameter, more or less rounded or 
cylindrical in form, and continuous from end to end. Now, every 
person of ordinary intelligence knows that he has two bones in 
each lower leg; that those bones are more or less rounded in 
form, are comparatively straight, and continuous from knee joint 
to ankle joint; and if he hears them spoken of as “shafts,” his 
knowledge of the ordinary application of the term to other ob- 
jects enables him to appreciate its aptness, but, in the absence 
of a technical education, he has no suspicion that the protection 
afforded by a policy which insures him against a breaking of 
these shafts can by any process of interpretation be limited to a 
mere fraction of the bones supposed to be thus designated. In- 


deed until disaster arrives, and in his innocence he asks payment 
of indemnity, he will never dream that his shin bone is a “tibia,” 
and its lower extremity nothing but a worthless “malleolus.” 
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Even if we assume the correctness of the definition and of the 
illustration given in the majority opinion, I am at loss to under- 
stand how it can be fairly said that the reference in the policy to 
the shafts of the bones between the knee and ankle joints 
“clearly excludes the heads of the bones, and processes attached 
to these heads, having distinct and definite names.” The bone is 
one continuous, solid structure from its upper extremity at the 
knee joint down to and including the extreme tip at the ankle 
joint, and the last inch of the tip is no less a part of the bone than 
is any other inch throughout its length. The long bones of the 
leg, when denuded of flesh, are shown to be somewhat larger at 
the ends than at intermediate points, and it is these enlarged 
ends to which I understand the opinion refers as “heads.” The 
proposition last quoted is, in effect, that by the word “shafts” the 
parties must be presumed to have meant that the company 
should be liable for no fracture except such as might occur in 
the smaller part of the bones, between the enlarged ends; and, 
had plaintiff sustained a complete fracture of both bones through 
both heads “between knee and ankle joints,” his leg would still 
be unbroken, for the purposes of this case. 

It is said by the majority, also, that “the distinction between 
the shaft of a bone and its extremities is too clear for argument.” 
That there is a difference between a yardstick and the ends of a 
vardstick is admittedly evident to the dullest intellect, but just 
how to effect a “complete solution” of either “extremity” of a 
vardstick, and leave that ancient standard of measure unbroken 
and unimpaired, is beyond my comprehension. It appears, how- 
ever, that the appellant is the discoverer of a method by which 
the seemingly impossible may be accomplished. Nor can I ap- 
preciate the conclusiveness of the argument based upon the 
thought that the so-called malleolus is a mere process or pro- 
tuberance from the head of the bone, and is known to physicians 
and surgeons by a distinctive name. Cape Colony is none the 
less a part of Africa because it constitutes the small end of the 
continent, and has a name of its own. Moreover, the policy it- 
self clearly indicates that the word “shaft” was used as applicable 
to the entire bone. In speaking of a fracture of the “shafts of 
hoth bones between the knee and ankle joints,” it, in substance 
and effect, describes the bones to which it refers as extending 
from joint to joint, or, in other words, the bones entire from one 
extremity to the other. That is the meaning which would be 
given it by the average reader, and the insurer must be held to 
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have meant the phrase in the sense in which it would appeal to 
such reader. The company will not be permitted to assume that 
the insured person knows the technical meaning of terms em- 
ployed in the policy: Potter vs. Ins. Co. (C. C.), 63 Fed., 382. 

That both bones of the plaintiff’s leg were in fact broken, there 
is no dispute. The physician describes the injury as a “fracture 
of the tibia of the right leg, broken across the malleolus, and of 
the fibula three inches above the joint; a complete solution of 
the continuity of both bones.” ‘This I understand to mean that 
there was a complete breaking and severance of each of both 
bones into two separate jragments. The fact that the lower 
fragment of the tibia was small, as compared to the entire bone, 
is a matter of no moment. The breaking was complete, and plain- 
tiff's cause of action was perfect. ‘There is a noted precedent in 
fiction for the thought that the smallness of the fruit of transgres- 
sion may be pleaded in extenuation of the fault, but the time has 
not yet arrived when we can safely recognize it as a principle of 
law. 

Illustrating the tendency of courts to construe policies of in- 
surance broadly and liberally, in the interest of the assured, I call 
attention to a few of the many precedents. Under a policy in- 
suring against the accidental loss of “two entire feet,” a recovery 
was had on proof that the assured received a gunshot wound in 
the back, producing total paralysis of both legs and feet: Shea- 
non vs. Ins. Co., 77 Wis., 618. Under an insurance against a like 
loss of an “entire hand,” recovery was sustained on proof that 
a “little over one-half the hand, anatomically speaking,” had 
been lost by an accidental injury: Smneck vs. Ins. Co., 88 Hun, 
94, 34 N. Y. Supp., 545. Under a similar policy it was shown 
that the assured had lost three fingers wholly, and part of the 
fourth, and that the joint of the thumb was destroyed. Contend- 
ing for the literal construction of the policy, the company in- 
sisted that it required the amputation of the member at or above 
the wrist, to constitute the loss of an entire hand; but the court 
held that this “would be too much of a refinement upon language 
for practical purposes,” and sustained an instruction submitting 
the question toa jury: Lord vs. Ins. Ass’n, 89 Wis., 19; S. C. of 
Honor vs. Turner, 99 Ill. App., 310. Bearing in the same direc- 
tion, see Corbett vs. Ins. Co., 85 Hun, 250. A condition against 
liability of the company for death or injury by the “inhalation of 
gas” has been held to refer solely to a voluntary inhalation, and 
recovery upheld for the death of a policyholder by suffocation 





1905. | Peterson vs. Modern Brotherhood of America. 201 


by gas in a well: Pickett vs. Ins. Co., 144 Pa., 79. To same 
effect, Paul vs. Ins. Co., 112 N. Y., 472. An exception of death 
caused by “poison in any way taken, administered, absorbed or 
inhaled,” does not prevent recovery for a death caused by poison 
accidentally taken: Metropolitan Acc. Ass’n vs. Froiland, 161 
lll., 30; Travelers Ins. Co. vs. Dunlap, 160 Ill., 642; Penfold vs. 
Ins. Co., 85 N. Y., 317. Where the insurance was against “total 
and permanent loss of eyesight,” the assured was permitted to 
recover on proof of the total and permanent loss of one eye: 
Maynard vs. Ins. Ass’n (Utah), 51 Pac., 259. In the last case cited 
the court says: “The terms of the by-law in question must be in- 
terpreted liberally and reasonably, and, as they appear to be sus- 
ceptible to two constructions, that must be adopted which will 
more nearly carry out the benign purpose of the association and 
sustain the claim of the injured member. The provision will not 
be scrutinized for the purpose of enabiing the organization to 
escape liability to any of its members.” Insurance against injury 
by which the assured is “totally disabled; absolutely, necessarily 
and continuously confined to the house”—will sustain a recovery 
on proof of total disability for labor, although the injured person 
remained most of the time in the open air: Scales vs. Ass’n (N. 
H.), 48 Atl. 1084. The court there argues that it was unreason- 
able to suppose that the company intended its language to be un- 
derstood literally, and adds, “Such supposition cannot be enter- 
tained without an accompanying inference that the defendant 
intended to deceive.” Under a policy insuring against death by 
“external, violent and accidental means,” and excluding all “in- 
juries from poison or anything accidentally or otherwise taken, 
administered, absorbed or inhaled,” a petition alleging that the 
assured came to his death by swallowing hard, pointed, resistant 
substances of food, which perforated his intestines, already 
weakened by disease, was held to state a good cause of action: 
Miller vs. Fidelity & Casualty Co. (C. C.), 97 Fed., 836. A real 
estate and loan broker, who held a policy against loss of time 
which shall “immediately and wholly disable and prevent him 
irom prosecuting any and every kind of business pertaining to 
his occupation,” suffered the dislocation of a shoulder. He was 
able to go to his office every day and give orders and directions 
to his assistant, but did no other work. It was held there was no 
error in submitting the claim to a jurv: Turner vs. Fidelity & 
Casualty Co., 112 Mich., 425. See, also, Young vs. Ins. Co., 80 
Me., 244. In the Turner Case the court restates the familiar 
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rule as follows: “Where a stipulation or exception to a policy 
emanating from the insurer is capable of two meanings, the one 
is to be adopted which is most favorable to the insured.” The 
policy should “be so framed with such deliberate care that no 
form of expression by which, on the one hand, the party insured 
can be caught, or, on the other, the company be cheated, should 
be found on the face of it.” 

The foregoing are a few of very many cases, all of which deny 
the right of an insurance company to escape liability on its policy 
by strict or technical interpretation of its language. In not one of 
the cases referred to could the policyholder have recovered, had 
the court permitted the contract to be interpreted strictly and 
technically, according to its literal terms, as this court proposes 
to interpret the policy now before us. In all of the decisions 
which it has been my privilege to examine upon this subject, | 
have failed to find a single example in which the facts called 
more loudly for the application of the rule thus approved than 
does the one at bar. ‘This controversy involves but a trifling sum 
of money, and would not justify the time here given to its atten- 
tion but for the precedent which it establishes. It is a matter of 
common notoriety that in the wake of legitimate insurance, 
which is the development of centuries, there has sprung up 
within recent years a countless horde of unsubstantial schemes, 
represented by swarms of persuasive agents and promoters, by 
whom a very large proportion of the people has been wheedled 
into purchasing so-called indemnity against all the ills to which 
flesh is heir. Many millions of dollars have been expended upon 
these glittering schemes by wage earners and small property hold- 
ers, Only to find concealed within their contracts some unsus- 
pected condition which renders them valueless in the hour of mis- 
fortune, or, if perchance the contract be perfect in form, to find 
that the entire assets of the insurers are represented by an office 
desk filled with finely engraved stationery and advertising matter, 
describing with florid laudation the benevolent, fraternal and un- 
selfish character of the enterprise. I do not wish to be under- 
stood as placing the appellant company in this class. The record 


before us is very brief, disclosing but few facts, and the company 


is entitled to the benefit of the general presumption of good faith 
which attaches to all ordinary business transactions. This chari- 
table presumption in which the law indulges also compels us to 
assume that, in framing its contract the appellant used the words 
which we have been considering in the sense in which it must 
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have known the plaintiff would understand them, and not in the 
technical sense in which it now asks the court to interpret them. 
To adopt any other theory would make necessary the inference 
that it deliberately intended to deceive. 

The suggestion in the majority opinion that the company had 
the right to make its own contract is true in a restricted sense 
only. In few, if any, lines of business have Legislatures and 
courts gone further in restricting and regulating contract rights 
and relations than in matters pertaining to insurance. The pecu- 
liar nature of the business has not only iustified, but compelled, 
the interposition and exercise of this power of regulation and 
supervision for the protection of the public, and we should be 
careful not to relax our insistence upon every rule by which that 
protection is made effectual. 

In my opinion, the judgment of the District Court should be 
affirmed. 

sishop, J.: I concur in the conclusion reached by Weaver, J. 


SUPREME COURT OF WISCONSIN. 


JOHNSON 
v8, 


CHARLES ABRESCH CO.* 


The defendant, who was engaged in manufacturing and repairing vehicles, 
insured its stock and materials, either its own, or held in trust, or on 
commission, or in storage, or for repairs, or sold but not removed. A 
vehicle belonging to plaintiff, waiting repairs, was burned, and on the 
following day she notified plaintiff and the insurer that she claimed 
indemnity. 

Held, That the insurance covered all property held in trust, etc., and not 
simply that of insured, and plaintiff was entitled to indemnity in pro- 
portion to the value of her property to the whole property covered, 
though the insurance was inadequate to pay the loss of the insured 
itself, but the latter was entitled to fully indemnify itself to the extent 
of any lien on interest in plaintiff's property. 

Where the insured refused to include plaintiff's property in his proofs oi 
loss, and settled the claim without her consent, it became liable to the 
plaintiff for damages to the extent of her claim. 


Complaint setting up the facts as stated and alleging that the suit was on 
“implied contract” was proper. A contention that it sounded of tort 
instead of contract was without merit. 





* Decision rendered, November 15, 1904. 
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Appeal from Superior Court, Milwaukee County. Action by 
Ethelinda T. Johnson against the Charles Abresch Company. 
rom a judgment in favor of plaintiff, defendant appeals. 


FieBING & KILLILEA, for Appellant. 
MILLER, Noves & MILLER, for Respondent. , 


SIEBECKER, J. (after stating the facts.) 
On the former appeal of this case it was held as to the cause of 
action that “the facts stated in the complaint show that this 1s 
an action for money had and received ;” and the court determined, 
upon the pleadings and evidence then before it, that, “upon this 
basis, when the plaintiff proved that no claim for the value of the 
property was made to or adjusted by the insurance companies, 
her cause of action entirely failed, and the motion for a non-suit 
ought to have been granted.” It is manifest from the opinion 
that this was the only question considered and passed upon by 
the court. After the case was remanded the trial court allowed 
plaintiff to amend her complaint by striking out certain allega- 
tions, and by inserting and adding new matter. The amendments 
were objected to for the reason that they entirely changed the 
cause of action from one in contract to one charging a tort. To 
determine the merit of this objection, it will be best to consider 
{rst the nature of the insurance contracts involved, and the rights 
and liabilities of the plaintiff, the defendant, and the insurance 
companies under them. The condition of the policies upon which 
plaintiff relies to sustain her claim prescribed that the amount 
of insurance on stock should attach 
To stock consisting chiefly of carriages, buggies, wagons, cut- 
ters, sleighs and other vehicles and parts of the same, manu- 
factured and in process of manufacture, and all materials and 
supplies used in or appertaining to its business, either its own 
or held by it in trust or on commission, or in storage or for re- 
pairs, or sold but not removed. 


It is shown by the facts that the defendant was engaged in the 
business of manufacturing, buying, selling and repairing various 
kinds of vehicles, and while so engaged, some time prior to April 
13, 1898, received plaintiff's victoria for repairing it, and there- 
after to hold it for the purpose of selling it for her. While it was 
so held, and while the insurance in question was in force, a fire 
occurred on this date in defendant’s buildings, injuring them, and 
damaging, among other property, this victoria. Plaintiff on the 
day following the fire notified the defendant that she should look 
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to it for indemnity for her loss under the insurance so effecte:] 
in its name, and she so informed the representative of the insur- 
ance companies. Defendant denied all rights of the plaintiff to 
indemnity, and refused to include any damage to the victoria, in 
the proof of loss under the policies, above the amount due it for 
repairs upon the victoria before the fire. It is contended in its 
behalf that the insurance effected by it covered only its interest 
in the property destroyed or injured by the fire. If this is the 
true meaning of the contracts, then plaintiff has no cause of 
action. 

The meaning of these contracts, like that of all others, is to 
be ascertained from the phraseology employed by the parties as 
embodying their intention, in the light of the circumstances 
under which they were made. Turning to the clause of the poli- 
cies under consideration, it appears that the insurance compa- 
nies agreed to insure against loss and damage by fire the stock 
and material contained in the specified buildings, “either its own 
or held in trust, or on commission, or in storage for repairs, or 
sold but not delivered.” ‘This language appears to us as clearly 
and definitely embodying an intention that the insurance under 
the policies should attach to the property in whichever of the 
conditions set forth it should be, whether owned by it, or owned 
by third parties, but “held in trust,” or under any of the other 
conditions specified by which it had the possession intrusted to 
it as representative of the owners, and for the return whereof it 
was responsible to them. There is no ambiguity in the subject or 
property insured, nor can we find any uncertainty in the interest 
insured. It includes the property of defendant and that of others 
held by it. To import into the policies the meaning contended 
for by defendant—that only its interest in the property held by 
it was insured—would require that terms of limitation be im- 
ported into the policies so obviously necessary to give it such a 
meaning that it cannot be reasonably supposed they were omitted 
by the parties, and especially so in view of the plain and explicit 
declaration that the property itself is insured, against any loss or 
damage thereto, in amounts not exceeding the sum given in the 
policies. We are led to the conclusion that the policies cover 
the property, and are an insurance to indemnify against loss or 
damage to the property so covered, and that the contracts are 
without ambiguity or uncertainty: Home Ins. Co. vs. Baltimore 
Warehouse Co., 93 U. S., 527; Waters vs. Assur. Co., 5 E. & B., 
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870; de Forest vs. Fulton Fire Ins. Co., 1 Hall, 94; Waring vs. 
Ins. Co., 45 N. Y., 606. 

This leads us to ascertain whether the assured was so circum- 
stanced in reference to this property that it could effect insurance 
for the benefit of itself and the interest of others in it. The fact 
is shown that defendant held the property for the purposes of 
repair and sale for the owner. It is well established that a bailec 
or agent holding property for the purpose of repair or of sale 
may insure it against loss or damage by fire for the protection of 
his special interest and that of the owner, and that this insurance 
may be taken in the name of such possessor, and in case of loss 
the avails of the policy may be applied in satisfaction of his claim 
against the property, and, if there is an amount above such claim, 
he holds it for the owner: Strohn vs. Hartford Ins. Co., 33 Wis., 
048; Waring vs. Ins. Co., supra; Home Ins. Co. vs. Baltimore 
Warehouse Co., supra; Stillwell vs. Staples, 19 N. Y., 4or; 
‘snow vs. Carr, 61 Ala., 363. Such insurance has commonly been 
supported upon the grounds that a person having a special in- 
terest in property for which he is responsible to the owner may 
protect himself in this manner, and, should he be unable to re- 
store the property through loss by fire, he will thereby be assured 
of rendering its value to the owner to the extent of the indemnity. 
(ne of the requisites of such contracts is that it must appear from 
the contracts that the owner was within the contemplation of the 
parties when they made the contracts. This does not mean that 
each party must be ascertained when the policy issued, for it is 
presumed that the parties intended that the insurance provided 
for in the policy shall inure to the benefit of every person who as- 
sumes the relationship to the assured covered in the contracts, 
whenever a loss occurs to property covered by its terms. This 
presumption that every person assuming the specified relation- 
ship was within the intention of the terms of the policy is binding 
upon the insurer as well as the assured, and cannot be varied or 
contradicted unless it be shown that there was an understanding 
between the owner, the party effecting the insurance, and the in- 
surer that such owner’s interest was not to be included. But this 
can in no way affect the rights of other owners bearing the same 
relationship to the assured, when the terms of the contract in- 
clude their interest. Neither is it essential to validate such a con- 
tract that the insurance fasten upon specific property, nor need 
the owner be known at the inception of the agreement, for the 
very object of such insurance is to meet the shifting exigencies 
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of trade and commerce. The insurers are supposed to have in- 
tended that all persons assuming the relationship prescribed by 
the policy were within the protection of the agreement, if, when 
informed of its existence, they assented to and “adopted the acts 
of the agent, and thus entitled themselves to all the advantages 
of the contract as fully as if originally made by their express 
authority :” Stillwell vs. Staples, supra; Bassett vs. Hughes, 
43 Wis., 319; McDowell vs. Laey, 35 Wis., 171; Waring vs. Ins. 
Co., supra. The right oi such adoption and ratification continues 
while the contract is in force, and the fact that the loss has oc- 
curred has been held not to preclude the owner from exercising 
it within a reasonable time thereafter: Stillwell vs. Staples, 
supra; Snow vs. Carr, supra; Watkins vs. Durand, 1 Port (Ala.), 
251. 

It is urged that, since plaintiff was not a party to the policies at 
their inception, they can be modified to express the intention of 
the origina! parties if they can show that the contracts do not 
embody the agreements actually made. This right is, however, 
limited when third parties acquire an interest in the subject of 
the contracts, and the right no longer exists after the owner has 
sanctioned and adopted them, for the reason that he is no longer 
a stranger to the contract, but, in legal effect, has become a party 
thereto, and thereafter the written contracts between the parties 
and those claiming under them cannot be contradicted, varied or 
modified by parol. As stated in M., St. P., etc., Ry. Co. vs. Home 
Ins. Co. (55 Minn., 236): “As to the rights which originate in 
the relationship established by the written contract, or are 
founded upon it, the rule against varying it applies:” Bassett vs. 
Hughes, supra; Libby vs. Mt. Monadnock, etc., Co., 67 N. H., 
587. 

It is further contended that the court erred in awarding plain- 
tiff a recovery, because it appears that the whole amount paid is 
not sufficient to pay defendant’s damage, as shown by its proof 
of loss. It has been shown above that the policies must be con- 
strued to be an insurance of all the stock held by the defendant, 
whether its own, or held by it for others, under the conditions 
expressed in the terms of the clause covering this property. 
From this it follows that whatever amount was paid by the insur- 
ance company to indemnify such damage and loss must be paid 
to the owners in such proportion as the value of the property of 
each bears to the whole amount paid, except that the defendant 
has the right to indemnify itself in full, to the extent of its interest 
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or lien on the property, out of the amount due for the loss. In 
Snow vs. Carr, supra, the court, speaking on this question, de- 
clares: “That the sum at which the policy was valued may have 
been less than the value of all the articles consumed does not 
destroy the right of any for whose benefit the insurance was 
effected to his proportion of the proceeds.” Many of the cases 
cited above sustain this apportionment and application of the 
avails of the insurance, and are corroborated by the following: 
Siter vs. J. B. Morrs, 13 Pa., 218; Johnson vs. Campbell, 120 
Mass., 449; Boyd vs. McKee, 99 Va., 72; Lucas vs. Ins. Co., 2: 
W. Va., 258. 

The court found upon the evidence that the amount justly due 
plaintiff, as owner of the victoria, if defendant had included the 
damages to it (537) in its proof of loss, amounted to $339.67, but 
allowed nothing out of said sum to defendant in payment of the 
special interest or lien it had on the property, and which is found 
amounted to $3c. Deducting this amount would leave a balance 
in plaintiff's favor in the sum of $309.67. If we apply the forego- 
ing proposition of law to the facts and circumstances of the case ; 
namely, that defendant effected insurance of plaintiff’s property, 
while in its custody and possession, for her; that plaintiff adopted 
the contracts, and so notified defendant and the insurance com- 
panies before the proofs of loss were made to it; that defendant 
refused to include plaintiff's property, and settled the loss and 
surrendered the policies without her consent—it follows that, 
under the relation between plaintiff and defendant, the insurance 
effected by defendant covered the property, defendant was to be 
indemnified to the extent of its interest, and whatever amount 
was due on the policies above this sum for this property belongs 
to plaintiff, as owner, and defendant should have collected it 
under the policies in its name, as trustee of an express trust, un- 
der section 2607, Rev. St. 1898, as pointed out in Strohn vs. Ins. 
Co., supra, and some of the New York cases cited above. We 
find nothing in the case of Wunderlich vs. Palatine Ins. Co. (104 
Wis., 395) in any way conflicting with these conclusions; nor 
does the opinion of the court, in our view of its terms, declare 
that contracts of insurance like those in the instant case are not 
an insurance of the whole property for the protection of the in- 
terest of the assured and of the owner. In this view of the rela- 
tionship of the parties, it is obvious that defendant violated a 
duty imposed by the contractual relation between it and plaintiff ; 
and, when it omitted to include plaintiff's property in making 
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proof of loss under the policy, it became liable for the damage 


resulting from such default. 

It is claimed that plaintiff's cause of action as stated in her 
amended complaint is one sounding in tort, instead of contract. 
We do not so interpret the facts alleged. The allegations con- 
tain all the facts setting forth the contractual relationship of the 
parties defendant’s fault in omitting to perform its obligation 
imposed thereby, and a consequent pecuniary injury to her. Al- 
legations of fact that the defendant has collected the avails of 
the policies, and retains them as his own, do not alter the char- 
acter of the complaint, under the facts above stated. We think 
the court properly allowed the amendment of the complaint. 

Krror is assigned upon the ruling of the court sustaining an ob- 
jection to the cross-examination of plaintiff's agent as to whether 
certain other insurance on complainant’s barn covered this vic- 
toria. The record discloses nothing to indicate that this witness 
had testified on this subject in his direct examination, nor does it 
appear that any defense is pleaded to the effect that plaintiff's 
damage or loss was covered or paid her under any other policy 
than those involved in this case. Under these circumstances, the 
ruling was proper. 

The judgment is modified by reducing the damages to the sum 
of $309.67, with interest amounting to $97.16, together with the 
sum of $45.63. costs and disbursements, amounting in all to the 
sum of $442.46, and as so modified the judgment is affirmed; re- 
spondent to recover her costs on this appeal. 

Winslow and Dodge, JJ., dissent. 


Vor XXXIV—14. 
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COURT OF APPEALS OF MARYLAND. 


HOME FRIENDLY SOC. or Battmore 
v8. 


ROBERSON.* 


Question of pleading discussed and decided. 


The conduct of the agent in this case, in assuring the claimant under an 
industrial policy that when she brought the receipt book, which couid 
not be found, it would be all right held sufficient evidence that plaintiff 
was prevented from bringing suit within the stipulated time. 


Appeal from Superior Court of Baltimore City. 

Action by Annie Roberson against the Home Friendly Society 
of Baltimore, Md. From a judgment in favor of plaintiff, defend- 
ant appeals. 

Argued before Mcsherry, C. J., and Fowler, Boyd, and 
Schmucker, J]. 


S. JoHnson Pork and EpGAR ALLAN Por, for Appellant. 
JAMES J. McGRATH, for Appellee. 
Boyp, J. 
The appellee recovered judgment against the appellant on a 
policy of insurance on the life of her son, Thomas H. Roberson. 
The only question presented to us for review is the refusal of the 
lower court to grant the defendant’s (appellant’s) third prayer, 
which is as follows: ‘The jury are instructed that there is no 
evidence in this case legally sufficient to show that the plaintiff 
was prevented from bringing suit on the policy sued on within 
six months next after the decease of the insured by any action, 
conduct or misrepresentation by the defendant or any of his duly 
authorized agents, and that, said suit not having been instituted 
within said six months, their verdict must be for the defendant.” 
There is a condition in the policy that 
No suit or action at law or in equity shall be maintainable to 
eniorce the performance of this contract, until after the filing 
in the principal office of the society satisfactory proof of the 
death of the person named in the first column of this schedule, 
or unless such suit or action shall be commenced within six 
months next after the decease of the person insured under this 
policy and it is expressly agreed that should any such suit or 
action be commenced after the expiration of said six months, 


% Decision rendered, November 30, 1904. 
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the lapse of time should be deemed as conclusive evidence 

against the validity of such claim, any statute of limitation to 

the contrary notwithstanding. 

This suit was brought on February 7, 1903, and Thomas H. 
Roberson died on the 22d day of February, 1902—nearly a year 
before. In Metropolitan Life Ins. Co. vs. Dempsey (72 Md., 288) 
it was said, in speaking of a similar provision in a policy: “It was 
perfectly lawful for the defendant to stipulate that all litigation 
with respect to its liability should be commenced within a speci- 
fied period, and it is entitled to the full benefit of its contract in 
this regard. ‘There are, however, necessary limitations upon the 
literal terms of the contract, and these arise from the nature of 
particular cases.” The appellant relies on that provision in the 
policy, and the principle thus announced by this court, as the 
joundation for its prayer. At the oral argument and in the briei 
the attorneys for the appellant laid great stress on the issue made 
by its fifth plea, the repiication to it, and the rejoinder. That 
plea sets out the above-mentioned provision in the policy, and 
the plaintiff replied that the failure to sue within the six months 
“was due to the actions, conduct and representations of the de- 
iendant, who has waived its right to set up said period of limita- 
tion, and is estopped so to do.” The rejoinder denied those 
statements, and issue was joined. It will be observed, however, 
that the prayer does not refer to the pleadings, and hence we are 
not permitted to consider them. Since the case of Leopard vs. 
C. & O. Canal Co. (1 Gill., 222) this court and its predecessors 
have frequently announced the rule therein established, that, 
when a prayer is based on the evidence, without making reference 
to the pleadings, the Appellate Court is precluded by Acts 1825, 
p. 92, c. 117 (now section 9 of article 5 of the Code of Public Gen- 
eral Laws), from considering the state of the pleadings. It is 
unlike an objection to the admissibility of evidence, which re- 
quires the trial court to examine the pleadings in order to de- 
termine whether it is admissible or a demurrer, which is a direct 
attack upon the pleadings themselves, or a motion in arrest of 
judgment, where the court must examine the pleadings to deter- 
mine the validity of the verdict. In Dorsey vs. Dashiell (1 Md., 
207) the court held that it could not consider the pleadings to 
ascertain whether issue was joined on a plea of limitation, in 
passing on a prayer which referred to the evidence applicable to 
the limitation, but did not refer to the pleadings. It was said by 
Chief Judge Alvey in South Baltimore Co. vs. Muhlbach (69 Md., 
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406): “It is the settled practice in this court that where the 
court below either grants or rejects a prayer asking an instruc- 
tion to the jury that if they believed certain facts, the plaintiff is 
or is not entitled to recover, if there be no reference to the plead- 
ings this court will not assume that the court below inspected 
the pleadings, and adjudged their sufficiency or insufficiency to 
sustain the prayer.” And again, in Walsh vs. Taylor (39 Md., 
597) that learned judge said: ‘The instruction, as it is perceived, 
makes no reference whatever to the pleadings in the cause. 
‘There was therefore no question raised by the instruction as to 
the pleadings or the issues formed thereby.” In 2 Poe, § 302, 
many authorities are cited to sustain the statement that “unless 
special reference is made to the pleadings, prayers will be held 
to relate exclusively to the evidence, and their correctness will be 
determined entirely by a consideration of the evidence. Wher- 
ever, therefore, it is proposed to make a point or raise a question 
upon the pleadings, or upon the testimony as applicable to the 
pleadings, it is essential to call special attention to them. This 
is a well-settled doctrine in our practice.” The late case of Smith 
vs. Heldman (93 Md., 353. 48 Atl., 946) shows how far we feel 
constrained to carry the rule first announced in Leopard vs. 
Canal Co., as we there reached a conclusion different from the 
one first announced when our attention was called to the fact 
that the prayer under consideration did not refer to the plead- 
ings, which had been overlooked. So, without further discussion 
oi this question, it is manifest that we cannot be governed by the 
issue made by the fifth plea and the subsequent pleadings filed 
in reference to it, but the correctness of the prayer must be de- 
termined exclusively by a consideration of the evidence in the 
record, which will be briefly referred to. 

There was a controversy between the parties as to whether the 
premiums had been paid. The plaintiff testified she had paid ali 
the assessments due on the policy—the last one having been 
paid on February 19, 1902, three days before the death of her 
son—while Mr. Weaver, the defendant’s agent who collected the 
premiums, testified that they were in arrears for over five weeks 
at the death of the insured, which, if true, forfeited the policy. 
The plaintiff had a book in which receipts of premiums were en- 
tered. She was asked, “Where is that book now?” and replied: 
*T couldn't tell you where it is. I gave the book to Mr. Weaver, 
and went upstairs, and [ have not laid eyes on it since.” She 
said she paid the premium in her front parlor on the last occa- 
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sion, and, in answer to the question whether she waited until 
Weaver signed the book, she said: ‘No, sir; because I had to 
eo up to my sick child, and when I came down again the book 
was gone, and I wasn’t there at the time, and the book was gone; 
and, when I went to look tor the book on Saturday, it couldn’t 
be found, and that was when the death of the child was.” Accord- 
ing to her testimony, she called at the office of the appellant on 


the day her child died, and also on the following Tuesday, and on 


poth occasions the agent who paid her sick benefits, which she 
received under another policy, told her to bring the book for the 
life policy, and she told him she could not find it; “then he said 
when | bring the book it will be all right.” She was not able to 
find the book, and finally she placed the claim in the hands of Mr. 
McGrath, an attorney. He cailed on Mr. Chase, who was the 
vice-president of the company. He said that, after talking the 
case over, he told Mr. Chase to consider the matter, which he 
promised to do, and later called him up on the telephone, when 
he again went to see him. In answer to a question by the court 
as to when he saw him, he replied: “In the last of February, 
1903, and he told me everything was all right, and just as soon 
as the book was produced he would pay the money. I told him 
we could not produce the book. He told me he had stated the 
same thing to Annie Roberson, the mother of the child.” Mr. 
Chase testified that he told Mr. McGrath they would talk to him 
after he produced the book, “and it showed different ” from their 
records; that he could not say anything then. In answer to the 
question what he meant by that, he replied: “Why, of course, if 
if the book was found, and showed it was paid up, we had nothing 
to do but to pay the policy. That was all.” The conversations 
testified to by the plaintiff were just after the death of the child, 
but, according to her statement, the agent of the company said 
that when she brought the book it would be all right; and she 
further said he did not tell her that was in arrears, and there- 
tore “out of benefits.” If that be true-—and it was for the jury to 
determine—an ignorant woman, as she apparently is, was likely 
to be misled by such statements, and to believe that she could 
not recover unless she produced the book. Or it might well be 
that, under such circumstances, she still hoped the book could 
be found, and, living in that hope, a period of six months expired 
before she consulted counsel as to her rights. In the case of 
Balto. Life Ins. Co. vs. Howard (95 Md., 259), the present chief 
judge said: “The policyholders of this kind of an insurance com- 
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pany are generally poor and illiterate people, who most need 
protection against harsh, technical forfeitures, because least able 
to appreciate their significance, and because easily induced by 
the conduct of the company to act upon the belief that their poli- 
cies are in force.” The record shows that proofs of the death of 
the insured had been furnished, and the only thing lacking was 
the production of the receipt book, according to the plaintiff's 
evidence. When, then, she was told that, when she brought the 
book, “It will be all right,” the natural effect was to lull her into 
inactivity; and a more intelligent person than the plaintiff ap- 
pears to be might easily have been induced to defer litigation be- 
yond the six months, still hoping that the book would be found, 
or that the company would eventually pay her without the ex- 
pense and annoyance of a lawsuit over a small sum of money. 
Hence it cannot be said that there was no evidence that she was 
prevented from suing within the six months by any action or 
conduct of the defendant or its agents. But after the expiration 
of that time according to Mr. McGrath’s evidence, the vice-presi- 
dent of the company said “everything was all right,” and prom- 
ised to pay the money just as soon as the book was produced, 
and he did not mention the clause in the policy relied on in this 
prayer. It is true that was denied by Mr. Chase, but, for the 
purposes of this prayer, we must assume it to be correct. If the 
book had been produced, there would unquestionably have been 
a waiver of this particular condition in the policy. If a maker of 
a promissory note was to say, after it was barred by the statute 
of limitations, to one who admittedly had been the holder of it, 
but claimed to have lost it, “It is all right, and just as soon as you 
produce the note I will pay it,” can it be doubted that the holder 
could recover on that acknowledgment, even if he could not pro- 
duce the note, but proved its loss, and complied with the statute 
applicable to suits on lost instruments? That would be an ac- 
knowledgment of an existing debt, which, under our decisions, 
would clearly remove the bar of the statute, such as Keplinger 
vs. Griffith, 2 Gill. & J., 296; Beeler vs. Clarke, go Md., 221; and 
Babylon vs. Duttera, 89 Md., 444. There would be much more 
reason for holding the statement of Mr. Chase to Mr. McGrath to 
be a waiver of this condition, as the maker of the note might find 
it necessary for his protection to obtain possession of it, while this 
book only contained the receipts of the company’s agent, and, if 
lost, its non-production could furnish “no real objection to the 
payment,” as was said in Keplinger vs. Griffith, or such as “would 
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exempt him from any moral obligation to pay,” as was stated in 
Beeler vs. Clarke. But again, although it is positively denied 
by the agent, there was some evidence tending to show that he 
took the book with him when he made the last collection of the 
premium, and it was for that reason that it could not be produced. 
If that be believed by the jury, it would be sufficient to relieve 
the plaintiff of the necessity of producing the book in order to 
get the benefit of the waiver. Another condition is that, “before 
any payment can be claimed under this policy, said policy and 
receipt book must be surrendered to the society.” That was the 
condition, according to the plaintiff's evidence, relied on both 
before and after the six-months’ period had expired, upon which 
payment was refused; and if the jury believed that the agent 
had taken the book when he was at the plaintiff's house collect- 
ing the premium, and when he had it in his possession to make 
the entry, as the representative of the company, the company 
should be held responsible for such act of its agent, so as to re- 
lieve the plaintiff from the condition of producing the book in 
order to get the benefit of the waiver. It would not do to let 
the company hide itself behind such an act of its agent, authorized 
by it to collect the premiums and receipt for them in that book. 
There is a distinction made by the authorities between cases 
where the limitation is prescribed by statute and those where it 
is fixed by contract: Earnshaw vs. Sun Mut. Aid Soc., 68 Md, 
475; Met. Life Ins. Co. vs. Dempsey, 72 Md., 295. That fixed by 
contract can be more easily waived. In Dempsey’s Case, supra, 
it was said, “Where there has been an adjustment of the claim, 
and a promise to pay the amount, it would be unreasonable to 
hold that a delay of six months in bringing suit should be con- 
clusive evidence against the claim ;”’ and where, both before and 
after the expiration of the six months, there is a promise to pay 
upon the production of the book in which the receipts of pre- 
miums are entered, and the book cannot be produced within six 
inonths because the company’s agent took it with him when he 
made the last entry, it would be still more unreasonable to hold 
that the delay in bringing the suit should be conclusive against 
the validity of the claim. Of course, we do not mean to intimate 
that the agent did in fact take the book. It is difficult to imagine 
eny reason for his doing so, under the circumstances; but there 
was some evidence to that effect, and it was for the jury to 
pass on. 

We are, then, of the opinion that there was some evidence 
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legally sufficient to show that the plaintiff was prevented from 

bringing suit within the six months by the action or conduct of 

the defendant’s agents, and there was also some evidence of a 

waiver after the six months. Therefore this prayer could not 

properly have been granted, and the judgment must be affirmed. 
Judgment affirmed: the appellant to pay the costs. 


SUPREME COURT OF TEXAS. 


METROPOLITAN LIFE INS. CO. 
v8. 


BRADLEY.* 


The statute of New York requiring a notice to be mailed to the insured 
of amount of premium due, as a condition of forfeiture, applies only 
to contracts made in that state having a known postoffice address 
there, and not to contracts where the insured lives in Texas and the 
policy was delivered in that state, though the policy and premiums are 
payable in New York. 
agreement that such statutory notice should be required is not to be 
presumed where the application, which was made part of the contract, 
waived notice to pay premiums and the policy provided that the con- 
tract was completely set forth in the policy and application taken to- 
gether. 


Error to Court of Civil Appeals of Second Supreme Judicial 
District. Action by Mrs. Jefferson Bradley against the Metro- 
politan Life Insurance Company. ‘There was a judgment of the 
Court of Civil Appeals (79 S. W., 367), affirming a judgment for 
plaintiff, and defendant brings error. 


STUART & BELL, for Plaintiff in Error. 
Cup & GippiNcs, for Defendant in Error. 
WILLIAMS, J. 

Defendant in error recovered the judgment from which this 
writ of error is prosecuted upon a policy of insurance on the life 
of Karl A. Bradley, of which she was beneficiary, issued by the 
plaintiff in error November 8, 1901. The facts show that Brad- 
ley’s application for the policy and $3, required to be paid in ad- 
vance, were delivered to defendant’s local agent at Gainesville, 
were sent by him to the general agent at Ft. Worth, and were bv 
the latter forwarded to the defendant at its office in New York 


* Decision rendered, November 14, 1904. 
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City. The application was accepted by the company, and the 
policy and receipt for amount due for the first premium ($14.72) 
vere transmitted to the general agent at Ft. Worth, with instruc- 
tions that the policy should not be delivered until the premium 
had been paid; and, with like instructions, were forwarded by the 
iatter to the local agent at Gainesville. The policy was delivered 
io Bradley, and, although there is a contention that it never took 
effect because the whole of the first premium was never paid, we 
inay assume for the purposes of the decision, that this position 
has been met, and that the policy became effective upon delivery. 
It required the payment of further semi-annual premiums of same 
amount as the first, and the next to become due, on May 8, 1902, 
was never paid. Bradley died May 22, 1902. The policy pro- 
vided that, 

Iv any premium or installment of premium be not paid when 

due, this policy shall be void and all premiums paid shall be for- 

feited to the company, 
\nd the non-payment stated necessarily terminated the contract 
unless that consequence is avoided by the failure of the defendant 
to comply with a statute of New York, which plaintiff relied on as 
controlling the case: Klein vs. Ins. Co., 104 U. S., 88; Thomp- 
son vs. Ins. Co., 104 U. S., 257. That statute, as it is proved to 
have existed at the time of the contract and the failure to pay the 
premium, is as follows: “No life insurance corporation doing 
business in this state shall within one year after the default in 
yayment of any premium, installment or interest, declare for- 
feited or lapsed, any policy hereafter issued or renewed (and not 
issued upon the payment of monthly or weekly premiums, or un- 
less the same is a ‘term insurance’ contract for one year or less), 
nor shall any such policy be forfeited, or lapsed by reason of non- 
payment when due of any premium, installment or interest, or 
any portion thereof required by the terms of the policy to be paid, 
within one year from the failure to pay such premium, interest or 
installment due on such policy, unless a written or printed notice 
stating the amount of such premium, interest installment, or por- 
tion thereof due on such policy, the place where it shall be paid, 
and the person to whom the same is payable, shall have been 
duly addressed and mailed to the person whose life is insured, or 
the assignee of the policy (if notice of the assignment has been 
given to the corporation) to his or her last known postoffice ad- 
dress in this state, postage paid by the corporation or by any 
officer thereof, or person appointed by it to collect such premiurn 
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at least fifteen and not more than forty-five days prior to the day 
same is payable. ‘The notice shall also state that unless such 
premium installment, interest or portion thereof when due, shail 
be paid to the corporation, or to the duly appointed agent or per- 
son authorized to collect such premium by or before the day it 
falls due, the policy and all payments thereon will become for- 
feited and void, except as to the right to a surrender value or 
paid-up policy as in this chapter provided. If the payment de- 
manded by such notice, shall be made within its time limited 
therefor, it shall be taken to be in full compliance with the re- 
quirements of the policy in respect to the time of such payment; 
and no such policy shall in any case be forfeited, or lapsed until 
the expiration of thirty days after the mailing of such notice.” 
Other provisions prescribed a rule of evidence as to the giving of 
notice, and a time limitation for the bringing of actions upon for- 
feited policies. The contention of the plaintiff that there was no 
forieiture for non-payment of the premium is sound if this stat- 
ute applies and the notice was not given. There was very strong 
and definite evidence that it was mailed as required, but the effect 
of such evidence need not be determined, since we are of the 
opinion that the statute has no application to the case. In all of 
the cases in this court in which the statute was allowed to govern 
there were stipulations in the papers evidencing the contract of 
insurance which were regarded as sufficient to import its provi- 
sions into and make them a part of the contract: Washington 
Ins. Co. vs. Berwald, 6 Tex. Ct. Rep., 919; Same Case, 8 Tex. Ct. 
Rep., 352; New York Life Ins. Co. vs. English, 95 Tex., 391; 
Same vs. Orlopp (‘lex. Civ. App.), 61 S. W., 336; Germania Life 
Ins. Co. vs. Peetz (‘Tex. Civ. App.), 47 S. W., 687; Mullen vs. 
Mutual Life Ins. Co., 89 Tex., 34S. W., 605. There are no such 
stipulations in the contract before us, and resort must be had to 
other principles, if the statute is to have effect upon the case. 
The question whether or not this statute is to be regarded as part 
of the charters of New York insurance companies, following 
them and restricting their powers wherever they may go, was 
thoroughly considered and decided in the negative by the Su- 
preme Court of the United States in the case of Mutual Life Ins. 
Co. vs. Cohen, 179 U. S., 262. This was virtually reaffirmed in 
Mutual Life Ins. Co. vs. Hiil, 193 U. S., 551. It was further held 
that the statute was intended only to apply to and regulate con- 
tracts of insurance made in New York, whether by domestic or 
foreign companies, and that the former were left free to contract 
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in other jurisdictions in accordance with the laws there prevail- 
ing. The reasoning of the court is well-nigh conclusive, and 
eed not be repeated here. Any doubts that may have existed as 
to the soundness of that construction of the statute as it stood at 
the time of the transactions there under review are in a large 
measure dispelled by an amendment made subsequently, and 
before the rights of the parties in this case became fixed. As it 
formerly stood, the required notice was to be addressed to the 
party “at his or her last known postoffice address,” while the 
amendment added the words “in this state,” plainly indicating 
the purpose of the Legislature to have been that attributed by the 
Supreme Court. 

Since the contract of insurance in this case was not concluded 
until the condition of the delivery of the policv—. e., the payment 
of the first premium-—was complied with, it was made in Texas, 
and is governed by our laws, and not those of New York, unless 
the fact that the premiums and the policy itself were to be paid 
in New York invokes a different rule: Ins. Co. vs. Cohen, supra ; 
Kidelity Mut. Life Ass’n vs. Harris, 94 Tex., 35. In the last- 
named case it was held that the contract was concluded in Penn- 
sylvania because the application was accepted and the_ policy 
executed and mailed in that state for delivery, without further 
condition, the premium having already been paid. In that case it 
was also held that a law of Pennsylvania was made applicable bj 
the fact that the contract was to be periormed in that state. A 
like holding, upon the same principle, as to a law of Missouri, was 
made in the case of Seiders vs. Merchants’ Life Ass’n, 93 Tex., 
194. As the contract in this case contains like stipulations, it is 
claimed that these parties, in contracting, regarded this New 
York statute as entering into and governing their obligations. 
It is to be observed that the same features existed in the cases in 
179 and 193 U. S., 21. *The fact does not appear in the report 
of the first case except from the statement in the opinion that the 
policy there in question was like the one in the Phinney Case (178 
U.5., 327), an examination of which at page 332 (178 U. S.) will 
show that the premiums and policy were payable in New York. 


No effect was given to these provisions, the opinions omitting 
any discussion of the point, and we think the reason is apparent. 
The rule that a contract to be performed in a particular state is 
to be construed and enforced, as to some things, at least, by the 
law of that state, has its support in the presumption that the 
parties had in mind and contracted with reference to that law. 
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This, of course, can be said only of the laws that apply to the con- 
tract which they make. The statute in question does not, as we 
have seen, enact a rule which might be applied by the courts of 
New York to all contracts of insurance which might come in 
question before them, as did those of Pennsylvania and Missouri 
considered in the Harris and Seiders Cases, supra, but imposed 
a restriction only upon companies making contracts in that state 
with persons having a known postoffice address therein. Under 
the rule we are considering we could only import into this con- 
tract those rules of law obtaining in New York which would be 
applied by the courts of that state in giving effect to and enforc- 
ing it, since parties can only be supposed, in the absence of ex- 
press stipulations, to have considered those rules in contracting 
for performance in that state. But, if it were possible to treat the 
stipulations for performance in New York, considered alone, as 
embodying in the contract a statute like this, those stipulations 
do not stand alone in this contract, but are accompanied by 
others which in terms dispense with the notice required by the 
law. Bradley's application attached to the policy contains this 
declaration :— 


The answers and statements contained in the foregoing ap- 


plication * * * with this declaration shall be the basis and 

become part of the contract of insurance, 

And a part of the declaration is the stipulation that 

Notice that each and every premium is due at the dates named 

in the policy is given and accepted by its delivery and any fur- 

ther notice required by any statute is waived. 

The policy provides that the “answers and statements” con- 
tained in the application are “hereby made part of this contract,” 
and, further, that “the contract between the parties is completely 
set forth in this policy and the application therefor taken to- 
gether.” In the face of these plain stipulations it cannot be pre- 
sumed that the parties intended their contract to be governed 
by the statutory provisions concerning notice. In Mutual Life 
Ins. Co. vs. Hill, supra, involving the same point, it is said: “But, 
assuming that the general declaration that the contract is to be 
held and construed to have been made in the city of New York 
would if there was nothing else, make controlling all the appli- 
cable statutes of that state, it is limited by other express agree- 
ments of the policy. Among these are that ‘notice that each and 
every such payment is due at the date named in the policy is given 
and accepted by the delivery and acceptance of this policy, and 
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any further notice required by any statute is thereby expressly 
waived, and also that ‘policvholders must not expect to be nott- 
fied when their premiums will be due. It is a practice of the com- 
pany to send these notices, as reminders when the address 1s 
known, but no responsibility is assumed on the part of the com- 
pany in consequence of their non-reception.’ Language could 
not be clearer te the effect that the party accepting the policy 
admits thereby the receipt of every notice in respect to the pay- 
ment of premium which can be implied from any other part of the 
policy or required by any statute. The contention is that this ex- 
press stipulation in reference to notice is nullified by the general 
provision that the contract is to be construed to have been made 
in the city of New York. It is urged that the laws of New York 
control in the construction of any contract made in that state, 
that they require notice as a condition of forfeiture and forbid a 
waiver of such notice, and therefore that the agreement in the 
policy in respect to notice is overthrown by the law of the state. 
But that assumes that the contract was made in New York, 
whereas it was in fact made in Washington, and the laws of New 
York are controlling in any respect only because the parties 
have so stipulated, and, as we have indicated, the stipulation in 
respect thereto is to be harmonized with the other stipulations in 
the contract.” This was said upon the assumption that the con- 
tract expressly imported the laws of New York as a part of it, and 
the opinion then proceeds to show that the particular provision 
controls the more general one. No answer to this reasoning is 
possible. This view does not appear to have been brought to 
the attention of the Court of Civil Appeals but we must look to 
the whole contract and all of its provisions in order to determine 
the merit of the plaintiff's contention that the statute in question 
became a part of it. The undisputed evidence shows that the 
policy had lapsed beiore Bradley’s death because of his failure to 
pay the premium and the judgments below will be reversed, and 
judgment will be here rendered in favor of the defendant. 
Reversed and rendered. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


BRADLEY 
v8. 
PRUDENTIAL INS. CO. OF AMERICA.* 


The insured, under an industrial policy, was separated from her husband, 
and was living with another man as her husband, after going through 
the form of marriage. The latter paid a part of the premiums, and 
paid her funeral expenses. The insurer, with knowledge of such pay- 
ments, paid to him the insurance money and took his receipt. 

Held, That where the policy promised to pay the executors, administra- 
tors or assigns of insured, but provided that payment might be made 
to any relative by blood or marriage, or to any other person appearing 
to it to be equitably entitled to the same by reason of having in 
curred expense on her behalf, and that a receipt signed by such per- 
son should be conclusive evidence of payment to the party entitled 
thereto, the receipt of the putative husband barred action by the in- 
sured’s administrator. 


Appeal from Superior Court, Suffolk County. Action by one 
Bradley, administratrix of Mary Sawyer Murphy, deceased 
against the Prudential Insurance Company of America. From a 


judgment for defendant, plaintiff appeals. 


Joun F. Lyncu and Dani. H. BRADLEY, for Appellant. 

Cuas. T. CoTTRELL, for Appellee. 

BARKER, J. 

This suit upon an insurance policy, of the kind commonly 
known as industrial insurance, after having been decided in favor 
oi the defendant upon a hearing upon a statement of agreed facts, 
is here upon the plaintift’s appeal. 

The policy was on the life of one Mary Sawyer, and was issued 
upon her own application in the year 1896. She was then the 
wife of one Henry C. Sawyer, and continued to be his wife until 
the time of her death, on September 25, 1902. After taking out 
the policy, she and her husband separated and lived apart. After 


the separation, she and one Murphy went through the form oi 

marriage, and lived together as husband and wife until the time 
° . * TA 

of her death; she being known as Mary Sawyer Murphy. The 


weekly premiums on the policy were paid partly by her and partly 
by Murphy with money received from her, and partly by Murphy 
with his own money. ‘The amount of premiums paid by him is 
unknown. After her death he paid her funeral expenses, amount- 


ss he at Ne ee Res BR aie ee eae era eae 
* Decision rendered, January 5, 1905. 
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ing to $158. He made and delivered to the company the usual 
proois of death during the first part of October, 1902, and on or 
about October 14, 1902, the full amount due on the policy, $507.- 
50, was paid to him by the company. He had paid the funeral 
expenses before he received that payment, and that fact was 
known to the company when it made the payment to him. The 
proofs of death stated that he was the husband of the deceased. 
The company claims that the payment to him was made under 
the clause of the policy entitled “Article Second,” and believed 
that he was the person who best fulfilled the requirements of that 
article, inasmuch as he had paid a part of the premiums, and had 
incurred and paid the expenses of the burial of the insured, his 
alleged wife. It is further agreed that all the acts of the company 
were in good faith, and that the only question for the considera- 
tion of the court is whether or not the payment to Murphy is a 
defense to this suit. After that payment the rightful husband of 
the insured demanded payment of the amount of the policy from 
the company, and, the demand being refused, the plaintiff was 
appointed administrator of the estate of the insured, and brought 
this suit. It is agreed that, if the payment to Murphy is a fuil 
and complete bar to the plaintiff's claim, judgment is to be en- 
tered for the defendant. If that payment is not a legal defense, it 
is agreed that the plaintiff shall have judgment for $507.50, and 
interest from October 12, 1962. 

The promise made by the company in its policy is to pay a cer- 
tain sum to the executors, administrators or assigns of the in- 
sured, “unless settlement shall be made under the provisions of 
article second hereinafter contained.” If, then, such settlement 
has been made, the contract has been performed according to its 
tenor, and the plaintiff cannot recover, because there has been 
no breach. The article is as follows: “Second. The company 
may pay the sum of money insured hereby to any relative by 
blood or connection by marriage of the insured, or to any other 
person appearing to said company to be equitably entitled to the 
same by reason of having incurred expense in any way on behalf 
of the insured for his or her burial or for any other purpose, and 
the production by the company of a receipt signed by any or 
either of said persons, or of other sufficient proof of such pay- 
ment to any or either of them shall be conclusive evidence that 
such sum has been paid to the person or persons entitled thereto, 
and that all claims under this policy have been fully satisfied.” A 
receipt of Murphy for the sum of $507.50 from the company, 
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reciting that the payment is in full for all claims against the com- 
pany under the policy, is part of the statement of agreed facts, 
We think that the claim of Murphy made in the proof of death, 
and the payment made by the company, claiming to act in so do- 
ing under the provisions of the article quoted—it being agreed 
that all the acts of the company were done in good faith—was a 
complete performance by it of its contract of insurance. Under 
the circumstances as they are disclosed in the statement of agreed 
facts, there is no promise to pay to the plaintiff, and the payment 
stipulated for has been made in accordance with the terms of the 
policy. The plaintifi contends that Murphy was not equitably 
entitled to the payment. But the stipulation is not as to payment 
to one in fact equitably entitled to payment, but is as to payment 
to any person appearing to the company to be equitably entitled 
to the same. Such stipulations are common in industrial poli- 
cies, the aniounts of which always are small; and one purpose 
of them is to enable the amount of the policy to be paid very 
speedily after the death of the insured without the delay or ex- 
pense of taking out administration, and another purpose is to 
remove the chance of litigation between claimants. The insur- 
ance being taken out by the person whose life is insured, and the 
person to whom the policy is paid under the provisions of such 
articles being either a reiative or in the position of a creditor, we 
see no ground for holding such an articie void as against public 
policy. In effect, the article gives the company power, acting in 
good faith, to discharge its debt and perform its contract by mak 


ing payment to any person who is a relative by blood or marriage 


of the insured, or who has incurred expense for the insured. See 
Thomas vs. Prudential Ins. Co. of America, 182 Pa., 594; Met 
ropolitan Ins. Co. vs. Schaffer, 50 N. J. Law, 72. In Shea vs. U. 
Ss. Industrial Ins. Co. (23 App. Div., 53), the company in making 
payment under a similar article, acted in bad faith, with the pur 
pose of cheating the person who had paid the premiums, and to 
whom it had promised to make payment under the article. 
Judgment for defendant affirmed. 





Southern Ins. Co, vs. Hannah. 


SUPREME COURT OF MISSISSIPPI. 


SOUTHERN INS. CO. 
v8. 


HANNAH.* 


The agent, upon written request of insured, issued a policy in the M. com- 
pany, of which he was agent, and shortly after, upon being notified by 
them to cancel, wrote the name of the S. company, of which he was 
also agent, upon the margin of the policy, meaning that the policy was 
placed in the latter, and canceled the risk on the register of the M. 
company. It was a recognized custom that the company. became 
bound when the agent took the memorandum of the risk. A few days 
later the insured informed the agent of a loss, and inquired as to his 
insurance, and was told he had a policy in the S. company. The pre- 
mium was afterward paid and retained by the company, with knowl- 
edge of the facts, until suit was brought. 

Held, That the S. company was liable. 


Action by S. H. B. Hannah against the Southern Insurance 


Company. From a judgement for plaintiff, defendant appeals. 
pan) g ’ 


Barnwell & Barber were insurance agents in Yazoo City, rep- 
resenting a number of insurance companies. Among them were 
the Southern Insurance Company and the Mississippi Fire Asso- 
ciation. Appellee, Hannah, on June 24, 1903, wrote them, asking 
rates on $1,000 insurance, and, on receipt of information, wrote 
them to write him $1,000 on stock of merchandise; and they 
wrote a policv in the Mississippi Fire Association on the stock 
of merchandise on the 16th of July, 1903, and on July 18th they 
mailed this policy to Hannah at Bluefield, where the business 
was located. On July 20th the Mississippi Fire Association 
wrote Barnwell & Barber to cancel this policy, and this letter 
was received by them July 21st. This policy contained a pro- 
vision giving that company the right to cancel by giving five 
days’ notice. No notice was given, but the agents, on receipt of 
the letter, wrote on the margin of the policy “Southern,” and 
wrote a cancellation of the policy on the books or register of that 
company. <A policy dated July 21, 1903, was written in the 
Southern, and on July 24, 1903, the stock of goods was destroyed 





* Decision rendered, December 5, 1904. 
VOL. XX XIV.—15. 
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by fire. This suit was brought by appellee against appellant to 
recover the amount of the policy. The defendant pleaded the 
general issue and non est factum. The testimony of Mr. A. F. 
Barber was as follows: Barnwell & Barber were the agents of 
both the Southern Insurance Company and the Mississippi Fire 
Association at Yazoo City, and they issued the policy sued on 
July 21, 1903. That in June, 1903, they received a letter from 
Mr. Hannah asking for rates on $1,000 on stock of merchandise 
at Bluefield, and on the 16th of July they received a letter from 
him asking for $1,000 insurance, and they wrote a policy for that 
amount on that day in the Mississippi Fire Association, and leit 
it on his desk, to give the company an opportunity to pass on the 
report, and, as he heard nothing, he forwarded the policy to Mr. 
Hannah on the 18th. That on the 21st he received a letter from 
the Mississippi Fire Association requesting them to cancel the 
policy. That he at once wrote on the margin of the policy 
“Southern,” meaning by that it was bound in the Southern In- 
surance Company. “The policy was written, dated the 21st, and 
i canceled on our records on the register of the Mississippi Fire 
Association on the 21st of July, the same day the Southern went 
in. I pinned the Southern policy to the Mississippi Fire Asso- 
ciation’s letter, and left it on my desk, to give them time to pass 
upon it.” On the morning of the 24th Mr. Hannah came to the 
office and informed him that his store and stock had been burned, 
and asked if he had any insurance; “and I said, ‘You have a 
policy in the Southern Insurance Company.’ Do not know when 
this policy was delivered to Mr. Hannah, but think it was deliv- 
ered to him on August 5, 1903, when the premium was paid. The 
policy was held from the time it was issued for Mr. Hannah, as 
his property. It is the custom that, when a man applies for in- 
surance, the company is bound immediately, when the agent 
takes the memorandum, and the Southern Insurance Company 
recognized this custom. The premium was paid to the Southern 
Insurance Company in the regular course of business, and was 
not returned or offered to be returned until after this suit was 
brought. The premium was paid after the Southern Insurance 
Company had been notified of the exact condition of affairs.” 
The case was tried before the court, a jury being waived. From 
a judgment for plaintiff, defendant appeals. 


BARNETTE & PERRIN, for Appellant. 
ALEXANDER & ALEXANDER, for Appellee. 
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WHITFIELD, C. J. 
We think the testimony of A. F. Barber, the insurance agent, 
conclusive of the liability of the appellant under the authorities. 
See Dibble vs. Northern Assur. Co., 70 Mich., 1; also Ins. Co. 
vs. Dobbins, 81 Miss., 623. 


SUPREME COURT OF IOWA. 


MORROW 
v8. 


NATIONAL MASONIC ACC. ASS’N.* 


The death of insured under an accident policy was claimed to be due to a 
fall. The autopsy disclosed a gangrenous condition at a junction of 
the colon and small intestines, which showed him to be afflicted with 
endocarditis. The question was, whether this was the cause, or one 
of the causes of death, and whether it antedated, or was caused by, 
the fall. 


the question whether certain special interrogatories were proper as evi- 
dence, and whether certain instructions were proper, decided; also, 
how far the opinions of experts were binding on the jury. 


Appeal from District Court, Polk County. 

Suit at law to recover upon an accident insurance policy 
issued to Alves C. Tillman, who was injured in an accident in 
December, 1901, while the policy was in force, and who died in 
February, 1902, as the plaintiff claims, solely from the effects 
thereof. The defendant is an assessment association, and its by- 
laws, which form a part of its contract of insurance, provided as 
follows :— 


No benefit shall accrue or be paid * * * for any death 

* * or disability happening directly or indirectly, wholly 
or in part, accidental or otherwise, because of or resulting in 
or from any disease or bodily or mental infirmity; * * * nor 
shall any benefits whatever accrue or be paid to any member 
or his beneficiary unless the said member or his beneficiary 
shall have furnished the association, within the time prescribed 
by these by-laws, with absolute and satisfactory proof that the 
death or disability of the said member was purely accidental, 
and the direct result of the accident, and that the accident was 
the sole and only cause of the said member’s death or disa- 
bility ; 


* Decision ‘rendered, , November 19, 1904. 
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And, further, that 


Mortuary benefits shall accrue when a bodily injury directly 
caused by external, violent and accidental means other than 
those excepted in these by-laws, shall of itself alone, independ- 
ently of all other causes, occasion the death of a member 
within ninety days from the date of such injury, 

In its answer the defendant alleged that the death of said Till- 
man was caused wholly or in part by disease existing prior to the 
accident, and was not occasioned by violent and accidentai 
means, within the terms of the policy. There was a trial to a jury, 
and a verdict and judgment for the plaintiff. The defendant 
appeals. 


Woop1n & Ayers, and N. T. GuERNSEy, for Appellant. 
CLARK & MCLAUGHLIN, for Appellee. 


SHERWIN, J. 

A thorough post-mortem examination disclosed the fact that 
A. C. Tillman was aftlicted with endocarditis at the time of his 
death and there was much testimony offered by the appellant 
which tended very strongly to sustain its claim that this disease, 
and not the injury received in the accident, was the cause thereof. 
It is ably and exhaustively argued that the judgment should not 
be permitted to stand, because of the insufficiency of the evidence 
supporting the verdict, and we are insistently asked to reverse 
on account thereof. We have given the record in this case the 
careful examination necessary to decide this important question, 
and reach the conclusion that we should not hold as a matter of 
law that the evidence does not sufficiently sustain the verdict. 
Were no facts and circumstances proven tending to show that 
the disease existing at the time of death may have been caused by 
the injury received, or, if in fact existing before the accident, 
that it had not in any way theretofore affected the health or 
physical condition of the deceased, we might be led to the con- 
clusion that the testimony of Dr. W. W. Hale was of too indeter- 
minate a character to alone rest a verdict and judgment upon. 
But the facts and circumstances proven by other evidence and 
the testimony of Dr. Hale considered together presented a fact 
question for the determination oi the jury, and we cannot say as 
a matter of law that the conclusion reached was wrong. The 
physicians who made the post mortem examination found the 
diseased condition of the heart to which we have already re- 
lerred, and also discovered spots upon the right foot, which 
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were caused by the complete plugging of the femoral artery near 
the knee by clotted blood and vegetation from the diseased heart, 
carried to the point in the artery by the blood flowing therefrom. 
he deceased’s side was injured by the accident, and the autopsy 
disclosed that the colon, or large intestine, immediately beneath 
the place of the injury, was affected with gangrene which was 
undoubtedly the immediate cause of Mr. Tillman’s death, and 
that an obstruction had lodged in one of the small branches of 
an artery which furnished blood for the portion of the colon 
which was found diseased. It was the contention of the appellant 
in the court below, as well as here, that the endocarditis ante- 
dated the injury, and that the obstacle found in the artery carry- 
ing blood to the colon was caused by the diseased condition of 
the heart, and was the cause of the gangrenous condition of the 
colon. ‘The appellee’s theory was and is that the endocarditis 
was either caused by septicemia, produced by the injury, or, if 
not so caused, that it was not a factor in causing the death of 
Mr. Tillman. 

As we have heretofore said, there was abundant evidence tend- 
ing to support the appellant’s theory, and in due time it re- 
quested that the following special interrogatories be submitted 
to the jury for its finding thereon: ‘Was the gangrenous condi- 
tion disclosed at and about the junction of the colon and small 
intestines at the autopsy on the body of Alves C. Tillman caused 
by the fall suffered by said Tillman on or about December 14, 
igol, or by disease known as ‘endocarditis,’ existing before said 
fall? Was the gangrenous condition disclosed at and about the 
junction of the colon and small intestines at the autopsy on the 
body of Alves C. Tillman caused by an obstruction of the branch 
of the mesmenteric artery which supplied the blood for this gan- 
grenous portion of the intestines? Was Alves C. Tillman suf- 
fering from the disease known as endocarditis at the time of his 
death? Was the disease known as endocarditis the cause, or 
one of the causes, of the death of Alves C. Tillman? What was the 
cause of the endocarditis with which Alves C. Tillman was af- 
fected at the time of his death? Did the disease known as endo- 
carditis exist in the case of Alves C. Tillman before the fall he 
suffered on December 14, 1901? Was the fall suffered by Alves 
C. Tillman on or about December 14, 1901, the sole and only 
cause of his death? Did the decedent, Alves C. Tillman, prior to 
November 30, 1901, have the disease known as endocarditis ? 
Was the gangrenous condition disclosed at and about the colon 
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and small intestines at the autopsy on the body of Alves C. Till- 
man the immediate cause of his death ?” 

The first question is at least ambiguous, if it does not in fact 
assume that the endocarditis existed before the fall—a disputed 
question—and was therefore properly refused: Scagel vs. C., 
M. & St. P. Ry. Co., 83 Iowa, 380. ‘There was no error in refus- 
ing the third request, because it was conceded that endocarditis 
existed at the time of death. Questions 2, 4 and 5 called for the 
conclusions of the jury, which must, of necessity, have been 
based upon the finding of several facts, and were therefore 
rightly refused: Elome Ins. Co. vs. Packet Co., 32 Iowa, 223; 
Lewis vs. Ry. Co., 57 Iowa, 127; ‘Thomas vs. Schee, 80 lowa, 
237. Questions 7 and 9 also called for the conclusions of the 
jury based upon several facts, and the former required an an- 
swer which would have been determinative of the case, and was 
for that reason alone properly refused: White vs. Adams, 77 
fowa, 298. Furthermore, the ninth called for an answer to a 
question which was practically undisputed. The sixth and eighth 
interrogatories are, in substance, the same, and an answer in the 
affirmative could not have affected the general verdict because 
of the conflict in the evidence as to whether the gangrenous con- 
dition of the intestines was caused by the endocarditis or the en- 
docarditis caused by the gangrene: Scagel vs. Ry. Co., supra; 
Dreher vs. Ry. Co., 59 Iowa, 601; Hawley vs. Ry. Co., 71 Iowa, 
720. 

The court instructed that the issue between the parties was 
whether the death of Mr. Tillman was caused solely by the injury 
which he received, or partly or wholly by endocarditis, and said 
that this issue was for the jury to determine from all of the facts 
and circumstances disclosed in the evidence, including the testi- 
mony of the physicians as to his condition after the injury and 
before his death, and also his condition as disclosed by the post 
mortem examination. In addition to this, the jury was told that 
it might also consider the condition of Mr. Tillman’s health 
before the injury, the manner and nature of the injury, and his 
complaints as to pain therefrom up to the time of his death. 
Taking the instruction as a whole, we do not think it vulnerable 
to the criticism that it was a special plea in behalf of the plaintiff, 
or that it was prejudicial to the appellant. 

The only witnesses examined by the appellant as experts were 
physicians who had either attended Mr. Tillman in a professional 
capacity after the injury or were present and took part in the 
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post mortem examination. Yet before they were permitted to 
testify their conclusions as to the cause of his death they were 
required to detail all of the facts upon which such conclusions 
were based. ‘These rulings were, in our judgment, clearly erro- 
neous, because every conclusion testified to was based upon 
actual knowledge of the physical condition of the deceased, and, 
further, because the rule has never, to our knowledge, been ap- 
plied to witnesses who were in fact experts in the matters upon 
which they were called to testify. Indeed, our own decisions 
hold directly to the contrary: State vs. Porter, 34 Iowa, 133; 
State vs. Tippet, 94 Towa, 646; Furlong vs. Carraher, 102 Iowa, 
358; State vs. Robbins, 10g Iowa, 650. Notwithstanding the 
error in the rulings, we must hold that they were without preju- 
dice, because of the fact that in every instance the testimony was 
made competent under the rule of the District Court and the 
conclusions of the witnesses received. 

Instruction 5 given by the court was in the following lan- 
guage: “The court has allowed in this case the introduction of 
evidence known as expert testimony, and has allowed expert wit- 
nesses to testify as to what, in their opinion, was the cause of 
the death of A. C. Tillman. But, gentlemen of the jury, their 
opinion so expressed is not binding or conclusive upon you. 
It is for you to determine from all the facts and circumstances 
developed in this case, including the opinion of said expert wit- 
nesses, what, in fact, was the cause of the death of said Tillman? 
And you are to give to their opinion such weight and credit as 
vou shall deem it entitled to after taking into consideration their 
knowledge and skill as disclosed in their testimony and all the 
other facts and circumstances shown and developed in their 
testimony.” There was no error in giving this instruction. It 
announced the general rule, as we understand it, and the rule of 
this court: Arndt vs. Hosford, 82 Iowa, 499; A&tna Life Ins. 
Co. vs. Ward, 140 U.5., 76. It did not, in effect, even belittle the 
testimony of the physicians, but told the jury that it was not 
bound to treat their evidence as to the cause of death conclusive ; 
and under the record this was true. If there had been no conflict 
on this question, the jury would have had no right to disregard 
this evidence and find independently of it. But when there is 
a conflict in the evidence on a given point it is the general rule 
that the jury is not bound to treat the testimony of any witness 
as conclusive, no matter whether he be an expert or a non- 
expert; and this is, in substance, the instruction given. In Brush 
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vs. Smith (111 Iowa, 217), the trial court did in fact belittle the 
expert testimony by saying to the jury that it ought never to be 
allowed to overcome clear and well-established facts, and that 
it was the lowest order of evidence-—an entirely different instruc- 
tion from the one under consideration. 

We find no prejudicial error in the sixth instruction. While 
it did not use the word “warranty” in dealing with the question, 
it announced a correct rule, and sufficiently covered the issue. 

We find no error tor which the judgment should be reversed, 
and it is therefore affirmed. 


SUPREME COURT OF IOWA. 


FITZGIBBONS 
v8. 
MERCHANTS’ & BANKERS’ MUT. FIRE INS. CO.* 


The policy provided that it should be void in case of incumbrances or any 
change in title or interest. The insurance was on a building and con- 
tents. There was a mortgage on the real estate, to which the company 
consented. 


Held, That a mere increase of the lien through default in interest did not 
work a forfeiture. 

Held, That a provision making the policy void in case foreclosure suit be 
instituted in which the title, ownership or possession “of the property 
insured” is involved, is not violated by a foreclosure in which only 
the real estate portion of the property was involved. 

Appeal from District Court, Polk County. Action on a policy 
of insurance against loss by fire. From a judgment for the plain- 
tiff upon a directed verdict, the defendant appeals. 


C. E. CAMPBELL, for Appellant. 
CARR, HEwirr & PARKER, for Appellee. 
WEAVER, J. 

Under date of August 9, 1897, the defendant insurance com- 
pany issued to the plaintiff a policy indemnifying her against loss 
or damage by fire on her frame dwelling house in the sum of 
S850, and on household furniture in the sum of $500. The 
principal office of the defendant has at all times been in the city 


of Des Moines, lowa, and the insured property was located in 





4 * Decision rendered, Nov. 19, 1904. 
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the adjacent town of Valley Junction. The policy was issued for 
a term of six years, and the premium thereon was made payable 
in yearly installments or assessments. On May 12, 1902, 
the insured property was destroyed by fire. All the 
matured assessments or installments of the premium had 
been duly paid, and it is conceded that plaintiff has furnished 
to the defendant due proofs of her loss, and that such loss 
upon the building amounts to $700, and upon the personal 
property to $500. The defendant is therefore admittedly liable 
to the plaintiff upon the policy in suit in the sum of $1,200, un- 
less it is relieved from such obligation by reason of matters 
pleaded in its answer. These defenses will be severally noticed 
in the further progress of this opinion. 


1. It is alleged that at the time the policy was issued there was 
a mortgage to the amount of $400 outstanding upon the real 
estate of which the house formed a part, and, while it is ad- 
mitted that the company was fully advised of that fact when it 
issued the policy, it is said that plaintiff allowed the debt to be 
materially increased by interest accrued and penalties, and 
thereby worked a forieiture of the policy. The clause of the 
policy on which this defense is based is in words as follows :— 

It is hereby agreed and is by the assured expressly war- 
ranted that the insured is the sole and unconditional owner of 
the property described in this policy; that there is no lien or 
incumbrance upon said property; * * * that no change or 
alteration shall be made in the title, interest of the assured 
_ * either by sale, agreement 1 to sell or contract of sale, 
legal process or otherwise, * * and that any breach or 
failure of any of these warranties, or any violation of any of 
the terms or conditions of this policy, or failure to comply with 
the requirements hereof, shall render this policy void, pro- 
vided that if it be otherwise stated in writing in the applica- 
tion, or if written notice of any facts inconsistent with these 
warranties, or any of them be given to the secretary at the 
company’s office in Des Moines, “Towa, and indorsed upon this 
policy in writing, and such warranty or warranties be thus ex- 
pressly modified, then the assured shall be bound by these 
warranties, only as thus modified. 


This defense is not specially urged in argument, and is evi- 
dently without merit. The mere accumulation of interest upon 
a mortgage of which the company was advised when it entered 
into the contract, will not work a forfeiture.* To hold otherwise 
is to say that an insurance company may insure mortgaged prop- 
erty, collect the premium, and at the end of twenty-four hours 
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repudiate its contract because the lien has been increased by 
another day’s interest. The language of the policy is not fairly 
capable of the interpretation which the answer seeks to place 


upon it. 

2. The policy also provided that the company shall not be lia- 
ble thereon “if suit for foreclosure or in which the title, owner- 
ship or possession of the property insured is involved or called 
in question, be instituted.” It also provides that the assured 
warrants and agrees that “no lien or incumbrance shall fall or be 
placed” on the property. The defendant alleges that in Febru- 
ary, prior to the fire, a suit was instituted for the foreclosure of 
the mortgage existing upon the real estate, and that said suit was 
prosecuted to judgment on or about March 15, 1902. It is also 
further alleged that plaintiff permitted a judgment to be entered 
against her prior to the fire to the amount of over $700, which 
judgment became a lien on the real estate, and that by reason of 
said foreclosure suit and said judgment lien the policy was for- 
ieited. ‘The iudgment to which reference is here made is evi- 
dently the judgment obtained in the foreclosure proceedings. 
Forfeiture clauses are not favored by the courts, and will be 
strictly construed. Now, the condition of forfeiture which this 
policy provides is the institution of foreclosure proceedings 
against the “property insured.” The “property insured” con- 
sists in part of the dwelling house covered by the mortgage, and 
in part of personal property to which no mortgage or other lien 
has ever attached; and the foreclosure proceeding did not, 
therefore, involve the property insured, and no forfeiture re- 
sulted. This principle was announced and approved by us in 
Born vs. Ins. Co., 110 Lowa, 379. In that case, as in this, the in- 
sured property consisted both of real and personal property, 
and contained a clause reciting that, “if the property shall here- 
after become mortgaged or encumbered or upon the commence- 
ment of foreclosure proceedings,” then the “policy shall be null 
and void.” An action having been brought to recover for a loss 
by fire, the company proved that, after taking out the insurance, 
plaintiff had placed several mortgages upon the insured personal 
property; and it was claimed that this fact worked a forfeiture 
of the indemnity, and no recovery could be had upon the policy. 
To this contention we said: “It is a familiar rule that forfeitures 
are not favored, that contracts will be strictly construed to avoid 
forfeitures, and that the burden is upon him who claims a for- 
feiture to clearly show that he is entitled to it. The language of 
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the policy is, ‘or if the property shall hereafter become mort- 
gaged or encumbered, the policy shall become null and void.’ It 
is the property, not a part of it, not the real nor the personal, 
but the whole property, the mortgaging of which renders the 
policy void. * * * The property is without qualification, and 
we think it must be held to refer to all the property insured, and 
therefore mortgaging or incumbering a part of it did not work 
a forfeiture of the entire policy.” Applying the rule thus ap- 
proved to the case before us, the foreclosure proceedings, being 
directed against a part only of the property insured, did not 
have the effect to avoid the contract. It may be said, also, as to 
the decree entered in said proceedings, that it did not have the 
effect to create any new lien upon the property insured. Its 
effect was simply to confirm and establish the lien of the mort- 
gage to which the company had already assented. The plea of 
forfeiture on the grounds stated is unavailing: Greenlee vs. 
Ins. Co., 102 Iowa, 429. 

3. It is next alleged that plaintiff was guilty of fraud and false 
swearing in making up her proofs of loss. It appears that the 
blank proofs furnished by the company for the use of plaintiff 
contained a question as follows, “Is there suit involving the title 
of the property or foreclosure now pending?” to which she 
answered, “I believe not.” ‘This response affords no foundation 
tor the alleged defense. There was no foreclosure suit pending. 
The suit which had before been instituted had been prosecuted 
to a final decree, and the foreclosure had become an accom- 
plished fact, nearly two months before the fire occurred, and the 
answer of the plaintiff to the question asked was literally true, 
all of which it is evident the defendant well knew. 

4. The plaintiff, in reply, pleaded a waiver of the alleged for- 
ieiture, and an election by the company to continue the contract 
in force. Upon the rulings of the trial court in admitting and 
refusing testimony in reference to the issue thus tendered, errors 
are assigned, and to these alleged errors arguments of counsel 
are principally directed. Having found that none of the several 
defenses set up by the defendant have support in the record, it is 
unnecessary for us to decide whether the matters stated in the 
reply would have amounted to a waiver. 

The judgment of the District Court was right, and it is af- 
firmed, 
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SUPREME COURT OF NEBRASKA. 


WESTERN TRAVELERS’ ACC. ASS’N 
v8. 
TOMSON.* 


\ defendant may set forth in his answer as many grounds of defense as he 
may have, subject only to the requirement that such defenses shall 
not be so repugnant that, if one be true, the other be false. 

Where an answer pleads a failure to give notice, and a reply pleads a 
waiver and estoppel, or matter to avoid the effect of failure to give 
notice, the allegation that no notice was given must be treated as ad- 
mitted. Dwelling House Ins. Co. vs. Brewster (43 Neb., 528) fol- 
lowed. 


Where the pleadings admit that no notice was given, and rely upon a 
waiver or estoppel by the insurer, the question of excuse, or of 
whether notice was given within a reasonable time, is entirely 
eliminated, and the only question left for consideration is whether, by 
its actions, the insurer waived the provisions as to notice. 

Evidence examined, and held, that no waiver has been proved. 

Where the insurer denies that the policy was in force at the time of the 
loss, a defense which is based upon the conditions of the policy, such 
as that proofs of loss were not furnished in accordance therewith, is 
inconsistent with another defense which. asserts that no policy was in 
force at the time of the loss. 


In an action upon an accident insurance policy, where no notice of the 
accident was given within the time limited by the by-laws of the asso- 
ciation, a denial of liability for the reason that no accident occurred, 
made after this time had expired, is not a waiver of such a provision 
specifying that no claim for injuries shall be valid unless written no- 
tice of the accident shall have been given within fifteen days from the 
happening thereof. 


The practice of amending pleadings by interlineation or erasure is not to 
be commended, and should not be favored. 

Commissioners’ Opinion. Error to District Court, Lancaster 
County. Action by Hays B. Tomson against the Western Trav- 
elers’ Accident Association. Judgment for plaintiff, and defend- 
ant brings error. 


O’ NEILL & GILBERT and T. J. Dov.e, for Plaintiff in Error. 
L. C. Burr, for Defendant in Error. 
LETTON, C. 
The plaintiff in error (defendant below) is a mutual fraternal 
beneficiary association, organized under the laws in this state, 
and having its place of business in the city of Omaha. Its pur- 
pose is to furnish indeninity on account of death or disability 


resulting from injuries received from accidental means. ‘The 


‘ * Decision rendered, November 16, 1904. ~ Syllabus by the Court. 
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plaintiff below was Hays B. Tomson, now deceased. The action 
is now revived in the name of Isabelle McH. ‘Tomson, as admin- 
istratrix of her deceased husband’s estate. ‘Tomson became a 
member of the defendant association in 1893, and was a member 
in good standing at the time of the occurrence of the accident or 
sickness by reason of which he claimed the association became 
liable to him upon said certificate. On February 18, 1902, in the 
usual conduct of his business as a traveling salesman, Tomson 
was driven in a two-horse buggy by a young man from Weston, 
in Saunders County, to Bruno, in Butler County, in this state. 
At one point in the road it is claimed that the horses were about 
to run away, and the buggy was being drawn rapidly over a very 
rough piece of road; that he was thereby shaken and jostled 
violently about in the buggy ; that a blood vessel of his brain was 
ruptured, causing a slight hemorrhage, from which he then suf- 
fered; that a few days afterward, at his home in Lincoln, the 
hemorrhage was repeated, causing paralysis of one side of his 
body, and bringing on a permanent total disability. He sought 
io recover from the defendant association upon the ground that 
the injury he suffered was accidentally produced, and _ that, 
therefore, he was entitled to the benefits specified in his contract 
of membership. A trial was had and judgment rendered in his 
favor in the District Court, from whence the association has 
prosecuted error to this court. 

Plaintiff in error argues in its brief, first, that notice of the al- 
leged accident was not given nor waived; second, that the de- 
fendant was entitled to judgment under the pleadings; third, 
that Tomson was not totally disabled for a period of two years 
or over, and therefore was not entitled to the $2,500 benefit 
allowed him by the jury; fourth, error in the introduction of 
evidence ; and, fifth, that the evidence was not sufficient to sup- 
port the verdict. The greater part of the argument has been 
devoted to the question of notice. To determine this question 
will require an examination of the pleadings. 

The petition alleged that H. B. Tomson became a member 
of the defendant association in 1893, and that in that year it 
issued to him its benefit certificate, whereby he became entitled 
to the indemnity afforded by its provisions against accident, and 
that he had paid each and every assessment made against him 
from that time, and had kept and performed all of the terms and 
conditions of said membership certificate or policy on his part 
to be kept and performed. The petition sets forth further in 
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detail the accident by which he claims he was permanently in- 
jured on the 18th day of February, 1902, and further pleads that 
on the 18th day of February, 1902, he notified the defendant 
company of said accident, and also upon the 25th day of Febru- 
ary, 1902, and in March, 1902, he again notified the company of 
the accident; that it denied liability, and claimed that plaintiff 
was not injured by an accident at all, and thereby waived the 
provisions of the constitution and by-laws of the association as 
to notice of the accident, and it is estopped to claim every ad- 
vantage therefrom. ‘The answer, omitting certain objections to 
jurisdiction set forth therein, admits that the association exe- 
cuted a certificate of membership to the plaintiff in 1893, alleges 
that plaintiff has at no time given it notice of any accident, and 
denies each and every allegation contained in the petition and 
not hereinbefore admitted. 

After this answer was filed, two amendmerits were made by 
leave of court, admitting that the plaintiff had a hemorrhage of 
the brain, but alleging that the hemorrhage was caused by dis- 
ease, and that the defendant was not liable on account of said 
hemorrhage, admitting also that the plaintiff was totally dis- 
abled and unable to perform any of the duties pertaining to his 
usual occupation for a period of one year beginning on the 22d 
day of February, 1902; and after the trial was begun, in order 
to avoid any question as to the issue of membership, a further 
amendment was made by leave of court, admitting that at the 
date of the aileged injury the plaintiff was a member in good 
standing in the defendant association. ‘The reply was a general 
denial, with the further allegation that aiter receiving the notice 
and claim of the plaintiff the executive board of defendant duly 
met, and the plaintiff's notice and claim of accident came before 
it for consideration of allowance or rejection, and the same was 
rejected by a unanimous vote of said board; that defendant de- 
nies that plaintiff was injured by an accident; and that defendant 
is estopped to claim and has waived the provisions of the by-laws 
and constitution as to notice. 

The proof showed that up to the time that Tomson started 
upon the drive mentioned he had been a stout, healthy man. He 
was 54 years of age, and testifies that he had never had a doctor 
in his life that he remembered of; that the road at one point had 
been frozen and thawed; had been cut up by the wheels of 
wagons while soft, and had frozen again while in this rough con- 
dition; that when they reached this rough ground the horses 





1905. ] Western Travelers’ Acc. Ass’n vs. Tomson. 239 


were on a dead run, and about to get away from the driver. He 
further testifies that in going over the rough ground he was 
thrown backward and forward, from one side to the other, and 
while going over it it felt to him as if some one had turned a 
mirror in his eyes, and he could hardly see anything the balance 
of the afternoon; that it was just a perfect glitter all that after- 
noon and clear up to the next day, and that he was prostrated 
and nervous; that when they reached Prague, the first town 
after going over the rough ground, he was feeling dizzy, and that 
he had a colored sensation in front of his eyes, and could scarcely 
see; and that he had the same restless feeling and snappy feel- 
ing in front of his eyes all the time until after his return home 
a day or two afterward. The testimony further shows that at his 
home he was stooping over to take something out of the lower 
drawer of a chiffonier, when he became dizzy and faint, and had 
an apoplectic stroke, which disabled him entirely for a year. The 
drive took place on the 18th of February, and the second attack 
upon February 22d. Upon April 8th, a letter was written to 
Arthur L. Sheetz, the secretary of the association, by Hays 
Tomson, Jr., the son of the defendant in error, the following 
portion of which is in evidence :— 


Dear Sir: My father, who is a member of the W. T. A. A., 
has been very sick for the last six weeks, and I write to ask if 
he is eligible for insurance. He made a drive from Weston to 
Prague, a distance of about forty miles, with the snow on the 
ground, behind a pair of bronchos on Monday or Tuesday. 
From that time on his eyes kept continually blurring and he 
felt sick until Saturday evening when he lost control of his 
arms and legs. * * * Hoping to hear from you, I remain, 
Hays Tomson, Jr. 


On April 9th the association replied to this letter as follows :— 


Mr. Hays Tomson, Jr., 431 South rt2th Street, Lincoln, 
Neb.—Dear Sir: Your letter without date with reference to 
your father’s illness is at hand. In reply will state that you do 
not mention any accident which your father had, and the Asso- 
ciation pays only where the disability is caused by accidental 
injuries. The clause requiring notice to be given within fifteen 

‘days after the accident applies in all cases where it is possible 

to give such notice. However, since there seems to have been 
no accident in this case this question would not be of import- 
ance; however, as above stated, the Association does not pay 
indemnity for disability except such disability as may have 
been caused by reason of accidental injuries. Yours truly, 
Arthur L. Sheetz, Secretary. 
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On April 22d, Mrs. Tomson wrote the association as follows: 


Lincoln, April 22, 1902. Mr. Arthur L. Sheetz, Omaha, 
Neb.—Dear Sir: When my husband, Hays B. Thomson, left 
Malmo, February 18th, he was perfectly well. He made a 
drive over very rough frozen roads of twenty-five or thirty 
miles. The driver made rapid time and the jarring was violent 
and severe. It is his belief that this “shaking up” caused the 
hemorrhage which resulted in the complete disability follow- 
ing, and which still continues. He has been unable to send you 
notice because his physician, Dr. Mitchell, has required as 
nearly complete mental and physical quiet as possible. Very 
sincerely, Isabelle Tomson, 431 South 12th Street. 

On May 6th the association made the following reply :— 


May 6, 1902. Mrs. ‘‘omson, 431 South 12th Street, Lincoln, 
Neb.—Dear Madam: Your letter of April 22d has been re- 
ferred to our executive board and | am instructed to advise 
you that as Mr. Tomson met with no accident which caused 
his recent disability he is not entitled to any benefits from the 
Association. Your letter does not say that any accident hap- 

a 

pened unless the fact that Mr. Tomson rode over a rough and 

frozen road could be classed as an accident. If it is insisted 

that this is an accident we will be obliged to also rely upon 
failure to give the required notice of the accident within fifteen 
: i 

days. We believe that by no fair consideration of our by-laws 

could Mr. Tomson’s disability be held to be the result of any 

accidental injuries. While we sympathize with you and Mr. 

Tomson in this misfortune we regret that the disability is not 

such as is contemplated by our constitution and _ by-laws. 

Yours truly, Arthur L. Sheetz, Secretary. 

The records of the executive board show, under date of April 
26th: “It was moved and seconded that the claim of H. B. Tom- 
son, Lincoln, Neb., be rejected. The motion was carried by 
unanimous vote.” 

The constitution and by-laws of the association provide that 
no claim for injuries received shall be valid unless written notice 
of said accident shall have been received at the office of the asso- 
siation within fifteen days from the happening thereof. It will 
be seen that no notice of any accident was given to the associa- 
tion within fifteen days, as is required by these provisions. It 
may further be noted that nothing is alleged in the petition or 
reply which sets forth any reason or excuse why notice was not 
given within the fifteen days. No attack is made by defendant 
in error in the pleadings upon the reasonableness of this require- 
ment, but it is claimed that by its actions the association waived 
the limit of time, and also waived any further or more specific 





1905.) Western Travelers’ Acc. Ass’n vs. Tomson. 241 


proofs and notice of loss than those contained in the letters here- 
inbefore set forth. 

The defendant in error relies upon the doctrine laid down in 
Omaha Fire Ins. Co. vs. Dierks (43 Neb., 473), and subsequent 
cases following and adopting the rule that, where the insurer 
denies all liability for the loss, and refuses to pay the same upon 
grounds other than the failure of the insured to give notice of 
the loss, such denial and refusal avoid the necessity of such no- 
tice. The reason given for this rule, however, is that, since the 
insurer denies that the policy was in force at the time of the loss, 
a defense which is based upon the conditions of the policy, such 
as that proofs of loss were not furnished, is utterly inconsistent 
with another defense which asserts that no policy was in force at 
that time. Plainly, the insurer can take no advantage of the 
provisions of a contract which he claims does not exist. The 
cases following the Dierks Case rest upon this principle of the 
defenses being inconsistent, because in each case the insurance 
company claimed that the policy was not in force at the time of 
the loss. In the instant case no claim is made that the certificate 
was not in force at the time of the loss. Defendant in error 
argues that the pleadings up to the time of the amendment in 
open court denied that Tomson was a member of the associa- 
tion, but we do not thus regard them, and think that the issue 
was not raised. The allegations of the answer, taken as a whole, 
do not deny membership. The question then arises whether a 
defense that no notice was given within the time limited and a 
defense that no accident ever happened are inconsistent with 
each other. We think they are not. Under section 100 of the 
Code of Civil Procedure the defendant may set forth in his an- 
swer as many grounds of defense as he may have. In Home 
Fire Ins. Co. vs. Decker (55 Neb., 346), which was an action 
against a fire insurance company upon a policy, the petition ad- 
mitted that proofs of loss had not been furnished, but alleged 
that the condition in relation thereto had been waived. The first 
paragraph of the answer denied generally the allegation of the 
petition, the second alleged that the plaintiff had not complied 
with the conditions of the policy as to notice and proofs of loss, 
the third that proofs of loss were not furnished within the time 
limited in the contract, and, fourth, that the plaintiff caused the 
building to be burned. ‘This court said (Sullivan, J.): “We en- 
tirely agree with counsel that the several grounds of defense 
stated in the answer were not inconsistent. The proof of one 

Vou. XXXIV.-16. 
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would have no tendency whatever to disprove either of the 
others. A defendant may, under our system of pleading, allege 
as many grounds of defense as he may have, subject only to the 
condition, implied from the requirement in regard to verification, 
that such defenses shall not be so repugnant that, if one be true, 
the other must be false: Blodgett vs. McMurtry, 39 Neb., 210; 
Citizens’ Bank vs. Closson, 29 Ohio St., 78; Pavey vs. Pavey, 30 
Ohio St., 600; Nelson vs. Brodhack, 44 Mo., 596; McAdow vs. 
Ross, 53 Mo., 199.” A defense of failure to give notice within 
the time limited and a defense that no accident occurred are not 
inconsistent with each other. ‘The proof of one would in no wise 
affect the proof of the other. They may be true or only one of 
them may be true. The facts in this case therefore do not fall 
within the rule established in the Dierks Case, supra. When an 
insurer, before the time for giving notice expires, absolutely 
denies liability upon a policy, there is reason for the rule that a 
denial of all liability on the policy waives the giving of notice. 
The law does not require a vain thing; hence, where the insurer 
knows of the loss and denies all liability before the time of giv- 
ing notice expires, the giving of notice or of proof of loss would 
be useless. This rule, however, cannot apply where nothing has 
been done by the insured to render the giving of notice a use- 
iess action before the time has expired in which notice is re- 
quired to be given. While the petition alleges the giving of 
notice to the defendant through its vice-president within fifteen 
days’ limit, no proof of this was introduced at the trial. The 
only notice of any kind received by the company, therefore, was 
the iwo letters hereinbefore set forth. The answer denies the 
receipt of notice. The reply denies generally the allegations of 
the answer, and sets forth facts by which it is alleged the defend- 
ant “did waive and forego all the provisions of the policy, by- 
laws and constitution in respect to notice and is estopped to 
claim any advantage therefrom.” 

Under the rule laid down in Dwelling House Ins. Co. vs. 
Brewster (43 Neb., 528), that any allegation of the answer to 
which the reply pleaded a waiver and estoppel, or matter to 
avoid its effect, must be treated as admitted, we think that the 
pleadings in effect admit the failure to give notice within the 
time specified, and rely upon a waiver or estoppel. As before 
noted, the pleader does not allege or rely upon the inability of 
Tomson arising from his injuries to give the required notice; 
and hence the principles laid down in Woodmen Acc. Ass’n vs. 
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Pratt (62 Neb., 673) are not applicable. The question presented 
is not whether the circumstances excuse the giving of notice 
within the time, but whether, when no notice actually was given 
within the time, and no excuse is pleaded, the excuse can be con- 
sidered as being within the issues. In the Pratt Case, supra, the 
court says: “We are also cited to the case of Heywood vs. 
Maine Mut. Acc. Ass’n (Me., 27 Atl., 154), in support of the con- 
tention of the defendant. In that case the question arose on 
demurrer to the petition, which disclosed that notice was re- 
quired by the terms of the policy sued on, and that none had, 
according to the pleading, been given, nor was any excuse or 
reason pleaded for not giving the notice. It being, for the pur- 
pose of the question decided, admitted that no notice had been 
given and no excuse existed for failure to give the notice, the 
question could not well be decided otherwise.” Since the plead- 
ings, as we construe them, admit that no notice was given, and 
rely upon a waiver or estoppel by the insurer, the question of 
excuse, or of whether notice was given within a reasonable time, 
is entirely eliminated, and the bare question left for considera- 
tion whether, by its actions, the insurer waived the provisions as 
to notice. 

The first letter to the association, which was written by the 
son, stated, in substance, that his father had been sick for six 
weeks ; that he drove forty miles with snow on the ground; that 
trom that time his eyes kept blurring, and he felt sick, until Sat- 
urday night, when he lost control of his arms and legs. The 
association replied to this letter, in substance stating that the 
writer mentioned no accident; that the fifteen-day provision 
applied in all cases where it was possible to give notice; that the 
association did not pay except for the result of accident. From 
these letters it is apparent that no notice of accident was given 
to the association thereby, and that it did not consider or accept 
the letter as a notice. Further, it expressly stated that the fif- 
teen-day notice applied in ali cases where possible to give it, 
thus indicating an intention to insist upon the rule. The second 
letter, written April 22d, evidently seeking to set forth in detail 
the accident claimed, stated the facts, and gave a reason and ex- 
cuse why notice was not given. On April 26th the executive 
board met. The two letters were evidently treated as a claim for 
indemnity, and the record of the proceedings shows that the claim 
of Hays B. Tomson was rejected. No reason is assigned for the 
rejection upon the records, but the letter of May 6th from the 
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secretary to Mrs. Tomson expressly puts the rejection upon the 
ground that Tomson had met with no accident, and that the 
association also relied upon failure to give notice. A claim 
envelope was introduced in evidence, which showed an indorse- 
ment, “Claim of H. B. Tomson,” and “Claim filed April 9,” and 
in pencil, in the handwritng, apparently, of the secretary, “No 
accident.” “Rejected.” These are all the facts in evidence as to 
the giving of notice and the alleged waiver. We can see no 
waiver here. The association from the first insisted upon notice 
and, after the second letter was written, which was the first which 
set forth an extraneous or violent cause for the injury, it dis- 
claimed liability both on account of the fact that there was no 
accident and further because of lack of notice. We can see no 
inconsistency in this conduct. It is not a case where the insurer 
claimed a forfeiture and at the same time acted as if the policy 
were valid. No question of forfeiture is presented. It treated 
the certificate as valid, but insisted that nothing had occurred 
which set its provisions as to indemnity in motion. This is the 
position it has taken from first to last, both before and after this 
action was begun. Neither forfeitures nor estoppels are favored 
in law, so no presumptions are to be indulged in in order to aid 
either insurer or insured as this case is presented to us. Under 
these facts neither waiver nor estoppel has been shown as to the 
provisions of the constitution in regard to notice, and the asso- 
ciation has a right to rely upon the terms of the contract. 

As has been stated, as the pleadings now stand we cannot con- 
sider whether the fifteen-day requirement is reasonable, nor 
whether the circumstances offered good and reasonable excuse 
for the failure to give the notice. The questions presented are 
not the same as in Woodmen Acc. Ass’n vs. Pratt, supra, and 
with the rules there enunciated we are content. The trial court 
instructed the jury that the defendant waived all that part of the 
policy with respect to formal and technical notice of an accident 
within fifteen days, and that that question should not be consid- 
ered, which was duly excepted to by defendant. In the view we 
take of this matter, this instruction was prejudicially erroneous. 

2. The plaintiff in error claims it was entitled to judgment 
under the pleadings. This claim is based upon the contention 
that the reply admitted paragraph 5a of the answer, which 
charged that ‘Tomson’s injury was occasioned by disease, and 
that the association was not liable on account of the same. In 
this connection serious controversy arose between counsel as to 
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whether an interlineation in the reply in fact made this admis- 
sion. This matter was decided in this court upon a motion to 
strike a part of the transcript, and, since the effect of the ruling 
upon the motion was to leave the reply denying this allegation, 
this contention is not well taken. 

3. Considerable controversy has arisen in this case by reason 
of the somewhat confused manner in which amendments to the 
pleadings were made while the cause was pending in the District 
Court. Oral charges in open court affidavits, and counter affi- 
davits have been made with reference to the time when certain 
interlineations and erasures were made. While these facts are 
not material to a decision of the case, we believe it advisable at 
this time to criticise this method of making amendments. In 
this day and age, when the stenographer and typewriter are ad- 
juncts of almost every lawyer’s office, there is no excuse for 
pleadings being interlined and erased, having slips attached to 
them, or any other like mutilation being made. It often happens 
that in the hurry of a trial an amendment may be permitted to be 
made by interlineation, but before the case is finally submitted 
the parties should be required, if it is possible to do so, to file 


clear copies of the papers thus amended. In this way much dis- 
pute, ill feeling, charges and counter charges might be dispensed 
with. The practice of amending pleadings by interlineation or 
erasure is not to be commended, and should not be favored. 
We recommend that the cause be reversed and remanded. 
Oldham, C., concurs. Ames, C., concurs only in the result. 


PER CURIAM. 
For the reasons stated in the foregoing opinion, the judgment 
of the District Court is reversed and remanded, 
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v8. 


EQUITABLE FIRE ASS’N.* 


The statute under which a mutual company was organized provided that 
the secretary adjust the loss, and if a satisfactory settlement could not 
be made that a committee be appointed for the purpose, and if the 
parties could not agree, then arbitration should be resorted to. 


Held, That in the absence of evidence of an attempted settlement by the 
secretary, or of appointment of arbitrators, evidence of the appoint- 
ment of a committee was immaterial, and the company will be deemed 
to have waived the provision. 


Failure to furnish a magistrate’s certificate, as required by the policy, was 
no bar to a suit where no objection to payment of the loss had been 
made on that ground. 


Appeal from Circuit Court, Yankton County. Action by J. L. 
Norris against the Equitable Fire Association. From a judg- 
ment in favor of plaintiff, defendant appeals. 


Jor Kirsy, for Appellant. 
FRENCH & ORVIS, for Respondent. 


Corson, P. J. 
This is an appeal by the defendant from a judgment in favor 
of the plaintiff upon a directed verdict. The action was brought 
to recover the amount of a loss by fire upon a policy of insur- 
ance. The defendant is a mutual insurance company organized 
and existing under chapter 70, Laws 1897, now substantially con- 
stituting §§ 614 to 633, inclusive, Civ. Code. ‘The policy of insur- 
ance was issued on the 15th day of September, 1899, by which 
the plaintiff was insured on a stock of merchandise in Volin, 
5. D., for the sum of $2,000, and on the 13th day of September, 
1900, this stock of goods was destroyed by fire. The policy pro- 
vided, among other things, that the same should be subject to 
the by-laws, which are to be resorted to in order to determine 
the rights and obligations of the parties thereto in all cases not 

therein otherwise specially provided for in writing or in print. 
The propositions on which reversal is claimed by appellant are, 
in substance, as follows: (1) A member of a mutual associa- 
tion organized under chapter 70, p. 197, Laws 1897, cannot 
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maintain an action at law against the association without having 
submitted the question of the liability of the association and 
amount of the loss to the board of adjustment or arbitration 
provided for in section 7 of the said act. (2) Such a suit cannot, in 
any event, be maintained against an association in the first in- 
stance, and not until after its claim has been adjudicated by the 
board of arbitration, and the association has made the necessary 
assessment upon its members to satisfy the loss, if any. (3) A 
member of such association cannot maintain an action against 
the association in any event until it furnish the association with 
a certificate of a justice of the peace or some other officer as pro- 
vided by the policy. 

It is contended by the appellant that three things were neces- 
sary in order to effect a settlement where a member has sus- 
tained a loss: (1) There must be a mutual adjustment between 
the assured and the association through its secretary; or (2) the 
appointment of three disinterested members of the company to 
ascertain the amount of the loss: or (3) in case the committee 
fail to agree, then the appointment must be made of three arbi- 
trators, as provided in the section, who “shall have the power to 
examine witnesses and determine all matters in dispute, and the 
decision of said board shall be final,” as provided by the act au- 
thorizing such association. It is further contended that it was 
necessary under the law that the assured’s loss should have been 
adjusted under said act before the secretary could have levied 
the assessment on the different members under sections 8 and 9, 
which provide, in substance, that when the amount of the loss is 
ascertained the secretary shall levy an assessment upon the mem- 
hers to pay the same. It is further contended by the appellant 
that, as the defendant company was organized under the law 
providing for mutual benefit associations, the provisions for a 
committee and arbitrators are a part of the law of its incorpora- 
tion, and therefore was obligatory upon the parties, both the 
company and the assured. 

It is contended by the respondents that there was no conflict 
in the evidence as to the fact that the appellant, issued its policy 
of insurance to respondent upon the payment of $50, by the 
terms of which they insured him for one year on certain mer- 
chandise therein described in the sum of $2,000; (2) that fire 
occurred and the goods were destroyed on the day stated, and 
that there was a loss in excess of the amount insured, and that 
immediate notice of such loss was given to appellant by re- 
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spondent; (3) that subsequently proofs of loss were served upon 
the appellant on the 1oth day of November, 1900, which were 
received and retained by defendant without objection, and this 
action was brought on the 23d day of January, 1901; and (4) 
that appellant never made any statement to respondent denying 
or disagreeing with him as to the amount of the loss or requested 
the appointment of a board of arbitration. It is further insisted 
by the respondent that the condition for arbitration in the policy 
is not a condition precedent, and that in the case at bar the arbi- 
tration was waived by the defendant by reason of its failure to 
request that such arbitration be had, and the fact that its policy 
is drawn in the form of an old-line policy, and that the by-laws 
are only to be referred to when they conflict with the terms of 
the policy; for, as before stated, there is no evidence proving or 
tending to prove that any demand for an appointment of 
Board of Arbitration was made by the defendant. 
Section 7, c. 70, p. 199, Laws 1897, reads as follows :— 


Every member of said company who may sustain loss or 
damage by fire, lightning or tornado, shall immediately notify 
the secretary of said company, specifying the property de- 
stroyed, the damage and cause thereof, which officer shall, 
within thirty days thereafter, ascertain and adjust the amount 
of such loss or damage, and in case a satisfactory settlement 
cannot be made by him, he shall appoint a committee of not 
more than three disinterested members of said company, to as- 
certain the amount of such loss, and in case of the inability of 
the parties to agree upon the amount of such damage, the 
claimant shall choose a disinterested party, and the company 
shall choose a disinterested party, who shall constitute a board 
oi arbitration, to settle such loss, and in case these parties 
cannot agree, they shall choose a third party to act with them 
and said board of arbitration shall have the power to examine 
witnesses and determine all matters in dispute, and the cect 
sions of said board shall be final. 


It will be observed that by that section a method is provided 
for ascertaining the liability of the association and the amount 
of the loss, and by section 8 it is provided that whenever the 
amount of the loss shall be ascertained, it is made the duty of the 
secretary to levy an assessment upon the members of an amount 
sufficient to pay such loss, and by section g it is made the duty of 
the secretary, when such assessment shall have been completed, 
to notify the members of the company, and proceed to collect the 
came. It would seem, therefore, that the lawmaking power con- 
‘rmplated in the organization of mutual benefit associations that 
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the amount of the loss of the assured and the liability of the 
association should be determined in a less expensive manner 
than by litigating the same in the courts, and each member of 
the association, by becoming a member thereof, in effect agrees 
to be bound by the method provided for determining the amount 
of the loss and the liability of the association for the same. Not- 
withstanding the provisions of the law, however, it was, in our 
opinion, competent for the appellant to waive its provisions, and 
it would seem to have done so in the case at bar by failing to 
comply with the provisions of the law, by failing to furnish proof 
showing that an offer had been made to settle the claim with the 
assured, and by failing to appoint an arbitrator and requesting 
the appointment of one by the assured as provided by the act. 
it is true, evidence was offered tending to prove that the secre- 
tary of the appellant failed to make a settlement with the as- 
sured, and also that a committee was appointed to report upon 
the case; but upon the motion of counsel for respondent the 
evidence upon that subject was excluded on the ground that 
there was no competent proof of these facts. Upon the secre- 
tary being called as a witness, he was asked whether or not he 
made a settlement with the assured. This question was objected 
to on the ground that it called for an opinion of the witness, and 
not for the statement of any facts, and was excluded by the court. 
The ruling of the court was excepted to, but, in our opinion, the 
ruling was correct. No further evidence was offered upon that 
subject, but counsel for the appellant subsequently offered evi- 
dence tending to prove that a committee had been appointed, 
and had reported to the secretary of the company; and, in the 
absence of proof that no settlement had been effected, this was 
clearly inadmissible. No evidence was offered on the part of 
the appellant proving or tending to prove that any arbitrator was 
appointed by the appellant for the settlement of such loss, nor 
did the company notify the assured that he would be required to 
select such arbitrator in accordance with the provisions of sec- 
tion 7 above quoted. In Schouweiler vs. Mer. Mut. Ins. Ass’n 
(11S. D., 401) this court says: “It seems to be well settled that 
when an insurance company relies upon the condition of a policy 
that no action can be maintained against it until the amount of 
loss shall be ascertained and fixed by appraisers as specified in 
the conditions of the policy, it must be strictly construed as 
against the company. ‘The condition in the policy is inserted 
therein for the benefit of the company, and to avail itself of this 
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condition it must proceed promptly to take the necessary steps 
to have the amount of the loss adjusted as provided in the policy 
and in section 7, above referred to.” There being no proof, 
therefore, that any attempt has been made to settle the contro- 
versy between the parties, or that any arbitrator had been 
appointed by the appellant, or the assured requested to appoint 
one, the evidence as to the appointment of the committee became 
clearly immaterial, and was properly stricken out. All the evi- 
dence of the appeliant being excluded, the court, upon the facts 
proven by the assured, properly directed a verdict in his favor. 

It is contended by the appellant that it was the duty of the 
respondent to have appointed an arbitrator, and requested the 
appellant to also appoint one, but in the case of Schouweiler vs. 
Mer. Mut. Ins. Ass’n, supra. this court held, as will be seen, that 
the provisions of the act were for the benefit of the appellant, 
the insurance compary, and, if it would avail itself of the provi- 
sions of the act, it must do so promptly. Appellant was advised 
by the proofs of loss on the part of the respondent that he 
claimed the amount due upon his policy, and therefore it was the 
duty of the company to proceed to take the necessary steps to 
have the loss adjusted in the manner provided by the statute, 
and, failing to do this, it in effect waived the provisions of the 
statute and its policy, and the respondent had a right to assert 
his claim in an action at law. 

It clearly appears from the evidence that the respondent, in 
taking defendant’s policy, paid a premium of $50 for his insur- 
ance, and that the company issued to him substantially an “old- 
line,” or what is generally denominated a “standard,” policy. 
The company having issued such a policy, the respondent was 
entitled to rely upon the same, and to proceed under its provi- 
sions. It would seem from the evidence that he submitted his 
proofs of loss as provided in the policy, and upon failure to pay 
the amount claimed, or any part thereof, he proceeded to bring 
his action as he was entitled to do. Whether or not, had the 
appellant appointed an arbitrator and notified the plaintiff, and 
had also requested the plaintiff to appoint an arbitrator, the de- 
cisions of such board, when properly constituted, would have 
been final, and precluded the appellant from bringing any action 
upon the policy, in case all the conditions prescribed in section 7 
had been complied with, it is not necessary to decide. It is suff- 
cient, for the purpose of this decision, that the defendant failed 
to comply with the conditions prescribed by the act, and failed 
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to proceed as therein directed, and that such failure constitutes 
a waiver by appellant of the conditions prescribed by the act. 
It being undisputed, therefore, that the plaintiff was insured on 
his stock of goods for the sum of $2,000, that the stock of goods 
was destroyed by fire, that due notice thereof was given to the 
defendant, proofs of loss furnished by the plaintiff to the defend- 
ant, to which no objection was made, and that no part of the 
claim of respondent had been paid, it was clearly the duty of the 
court to direct a verdict in favor of the respondent. The con- 
tention of the appellant that the fact that respondent had failed 
to furnish a certificate of a justice of the peace or other officer 
precluded his recovery in the action is not tenable, for the reason 
that no objection to the payment of the loss seems to have been 
made by the appellant by reason of the respondent’s commission 
to furnish such certificate, and that condition in the policy was 
therefore waived. 

Finding no error in the record, the judgment of the Circuit 
Court and order denying a new trial are affirmed. 


SUPREME COURT OF IOWA. 


DALTON 
v8. 


MILWAUKEE MECHANICS’ INS. CO.* 


Money of a bank was advanced to a firm to settle its obligations, and a 
note with a mortgage on the goods as collateral was assigned to the 
president of the bank in his own name, which were deposited in the 
bank. The agent of the insurer declined to insure the owner of the 
goods, payable to mortgagee, but agreed with the latter that if he 
would take possession, and place a party in charge, the policy should 
be issued in the name of the mortgagee. The policy was issued sim- 
ply to the mortgagee by name, without stating his relationship. 

Held, That where the intention was to insure him as mortgagee in pos- 
session, and the qualification was omitted through oversight, or 
because deemed unnecessary, it will be re-formed to correspond to 
the intention. 

Held, That the representation of the president that he was the mortgagee 
was true. and the bank not objecting he could insure in his own 
name and collect the insurance. 

A false statement in the proofs of loss, if not intentionally deceptive, is 
no defense. 
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Where the mortgagee had received sufficient from the sale of goods to 
repay the debt, but had applied them, with consent of the owner, to re- 
plenish the stock, from time to time, applying only the net proceeds 
to the indebtedness, it could not be claimed that he had no insurable 
interest in the goods. 


Appeal from District Court, Plymouth County. Action in 
equity to re-form certain of the provisions of a policy of fire insur- 
ance and for judgment for the face amount of such policy. From 
a decree and judgment in favor of plaintiff, the defendant appeals, 


WricuT & Strout and ZInK & ROSEBERRY, for Appellant. 
MARTIN & MARTIN and McDuFFIE & KEENAN, for Appellee. 


BISHOP, J. 

The action having been brought in equity, and tried as an 
equitable action, it is here for trial de novo. From the record it 
appears that Baron Brothers were formerly general merchants 
doing business at Ie Mars, this state. In September, 1899, said 
firm bought irom one Johnson a stock of clothing situate in 
another building in Le Mars, and thereafter operated both 
stores. In part payment of the stock said firm gave Johnson a 
promissory note for the sum of $5,500, due in one year, with 
interest at 8 per cent, and to secure the same executed a chattel 
mortgage covering such clothing stock and any additions that 
might be made thereto, which mortgage was at once made a 
matter of record. On the same day the said note and the mort- 
gage securing the same were sold and assigned to the First 
National Bank of Le Mars. In January, 1901, Baron Bros. made 
an assignment for the benefit of creditors to one G. A. Sammis, 
and he accepted the trust and took possession of the property of 
the firm, including both stocks of goods. It appears that in 
February following an arrangement was entered into, the active 
participants being Dalton, Baron Bros., and Sammis, assignee, 
whereby a sufficient sum of money was to be advanced through 
Dalton to Sammis to satisfy the claims of the general creditors 
of Baron Bros., said firm to execute a note for such amount, due 
on demand, and to secure the same by a chattel mortgage on the 
general stock of goods. In accordance with this arrangement, 
Dalton did pay to Sammis the sum of $9,500. That the money 
so used belonged to and was the property of the First National 
Bank of Le Mars is undoubtedly true. Thereupon both stocks 
of goods were released from the assignment proceedings, and 
Baron Bros. resumed possession. The firm at once executed a 
demand note for the amount named, and by direction of Dalton 
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such was made payable to G. A. Sammis, agent. A mortgage on 
the general stock to secure said note was also executed, Sammis 
being named as mortgagee, and this was made a matter of 
record. Immediately thereafter Sammis, still acting under direc- 
tions of Dalton, assigned said note and mortgage to Dalton, and 
delivered the same to him. Upon retaking possession of the 
stocks of goods Baron Bros. procured policies of insurance cov- 
ering such goods to be written by local recording agents, and 
these were issued in the name of the firm, “loss, if any, payable 
to mortgagee as his interest may appear.” The insurance com- 
panies interested declined to carry risks upon property so situ- 
ated and incumbered, and ordered the policies canceled. One 
of the agents who had thus written policies was R. J. Koehler, 
who wrote the policy here in suit as the agent of the defendant 
company. Dalton was advised of the situation, and in company 
with Sammis he at once went to Koehler to see what could be 
done. In respect of what transpired at the time there is some 
conflict in the evidence. We think, however, that it fairly ap- 
pears that Koehler was familiar with the situation. And it cer- 
tainly appears that he suggested as a solution of the difficulty 
that Dalton should take possession of the goods under his mort- 
gage, whereupon policies could issue to him direct. Dalton 
stated that he wanted insurance in the total sum of $15,000, of 
which Koehler was requested to write the sum of $8,000, and 
this Koehler agreed to do. Dalton at once demanded and was 
given possession of both stocks of goods, and removed the 
clothing stock, placing it in the storeroom with the general 
stock. Upon taking possession, Dalton put Sammis in charge 
of the goods. This having been done, Koehler, without any fur- 
ther conference or directions, and without any request for further 
information, and on March 22, Igot, issued policies in the name 
of Dalton; one of such being the policy in suit for the sum of 
$3,00c in the defendant company. By oversight no indorsement 
was made on such policy respecting concurrent insurance. 
Koehler delivered the policies to Sammis for Dalton, and re- 
ceived the amount of the premiums. It does not appear that 
thereafter any formal steps were taken looking to foreclosure of 
the mortgages. Sammis continued in the conduct of the busi- 
ness under his emplovment by Dalton, and made sales in ordi- 
nary course at retail. A portion of the proceeds were used to 
replenish the stock and to pay expenses, and the balance de- 
posited in the bank in the name of Sammis, agent. On March 
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22, 1902, the policies, including the one in suit, were renewed for 
another vear, and the premiums paid by Sammis. On April 6, 
1902, the property was wholly destroyed by fire. It is conceded 
that the value of the goods on hand at all times exceeded the 
sum of $15,000. The proois of loss made by plaintiff recite that 
“the property belonged at the time of the fire to P. F. Dalton as 
mortgagee, and no other person had any interest therein except 
Jaron Bros.’ equity therein as mortgagors ;” and again, “At the 
time the insurance was effected, the property described belonged 
to P. F. Dalton as mortgagee,” etc. Other facts material to be 
considered will be mentioned in connection with the various 
subjects to which they have relation. 

1. Plaintiff seeks to have the policy in suit re-formed so as to 
show consent for concurrent insurance. Counsel for appellant 
are frank to admit that the evidence warrants the conclusion 
that it was understood and intended by both Koehler and plain- 
tiff that a provision for concurrent insurance should be inserted 
in the policy, and that such provision was omitted by Koehler 
through oversight. In point oi fact Koehler did at the time 
write policies in other companies for which he was agent con- 
current with the policy in suit. Counsel also concede that under 
the uniform holdings of this court equity will decree re-formation 
in such cases. It is said, however, that the rule thus in force in 
this state has been repudiated by the Supreme Court of the 
United States in the somewhat recent case of Northern, etc., Co. 
vs. Grand View, etc., Co. (183 U. S., 306, 22 Sup. Ct., 133, 46 
L,. Ed., 213), and we are asked to abandon the rule of our former 
cases and accept of the doctrine announced in the case cited. 
This we decline to do. We are satisfied that the enforcement of 
the rule long since adopted in this state has been the means of 
effectuating justice in many cases, and we are not reminded that 
it has worked a hardship unjustly in any. The rule is consonant 
with the spirit of equity, and, in our view, should be adhered to. 

2. It is to be observed that the policy in suit was issued to P. 
F, Dalton without any words of qualification. In the petition it 
is alleged that the policy applied for and agreed to be issued was 
one insuring the property and plaintiff’s interest therein as a 
mortgagee in possession; that the agent failed to insert provi- 
sions in the policy to make it correspond with and effectuate 
the understanding, and in that respect re-formation is prayed 
for. That plaintiff, as a mortgagee in possession of personal 
property, had an insurable interest therein, is true beyond ques- 
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tion. And it is equally clear that, if the understanding between 
plaintiff and the recording agent of defendant was that a policy 
was to be issued to cover the mortgage interest of the former. 
and the agent, in writing the policy, failed to make it conform in 
terms to the agreement, a court of equity has power to re-form 
the contract, and enforce it as it was mutually intended to be 
made: Esch vs. Ins. Co., 78 lowa, 334; Blake, etc., Co. vs. Ins. 
Co., 73 Wis., 667; Williams vs. Ins. Co. (C. C.), 24 Fed., 625. 
To the propositions of law thus stated counsel for defendant do 
not demur. ‘Their contentions are directed wholly to the fact 
questions involved. It is the argument that no mistake of fact 
was made; that the mistake, if one there was, had relation to the 
legal effect of the policy as written, of which effect plaintiff was 
as iree to judge as the defendant. The contentions thus made 
cannot be sustained. To begin with, and stating our conclusions 
as to the facts, Koehler was well advised in advance respecting 
the mortgage relation existing between Dalton and Baron 
Bros., and well knew that the companies that he represented 
would not carry insurance on the property taken out in the 
name of the mortgagors. Dalton went to Koehler, not in the 
capacity of a client, as counsel seem to think, but as to one rep- 
resenting the defendant and other insurance companies; and 
his mission was to ascertain upon what terms and in what way 
the companies would consent to carry policies protecting his 
interests. Koehler proposed that if Dalton would take pos- 
session of the stock, and put a man in charge of his interests, he 
(Koehler) would issue policies in the name of Dalton. This was 
agreed to by Dalton, and it was left for Koehler to write up and 
deliver the policies. It is true that it was not said in so many 
words that the policies were to be issued to P. F. Dalton, mort- 
gagee in possession; but that such was the understanding we 
can have no doubt. And we may get at such understanding 
trom all the circumstances appearing, including what was said 
by the parties. Both knew that the interest proposed to be in- 
sured was that of a mortgagee in possession, and that such 
would continue to be the status of matters for. an indefinite 
period, and this is witnessed by the requirement made by 
Koehler that a representative of Dalton should be kept in pos- 
session. Both knew that Dalton would not become owner by 
virtue of the mere act of taking possession, and that at best a 
legal foreclosure could not be accomplished until after the lapse 
of a considerable length of time. Both were experienced busi- 
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ness men—the one a banker, and the other an insurance agent 
of many years’ standing—and neither intended to make a con- 
tract the validity of which would be open to debate. Moreover, 
Dalton had nothing to do with the writing of the policies, and he 
did not see them until after the fire. He left Koehler, believing 
that he had arranged to have his mortgage interest protected, 
and that Koehler would write the contract to accomplish that 
end. This Koehler must have known, and, as we think, he in- 
tended to so write as to effectuate the mutual understanding. 
Whether his omission was the result of carelessness or arose 
out of a mistaken notion on his part that the policy as written 
was sufficient to express the understanding is immaterial. His 
mistake as to the legal effect of the language selected and em- 
ployed by him in writing up the contract could not operate to 
change the essential facts as to the understanding and intention 
of the parties, or deprive either of them of any right under the 
contract as actually agreed upon. We conclude that a case of 
mistake of fact was made out, and that plaintiff was entitled to 
the relief in the respect granted by the decree. 

3. It is a provision of the policy in suit that it shall be void 
“if the interest of the insured in the property be not truly stated 
therein, or in case of any fraud or false swearing by the insured 
touching any matter relating to this insurance or the subject 
thereof, whether before or after a loss.” In an amendment to 
its answer the defendant charges that the policy of insurance is 
void, and for that reason should not be re-formed or enforced, 
and this, it is said, because, first, plaintiff was a mortgagee of the 
property in name only, and that the mortgage and the note 
secured thereby at all times belonged to and were the property 
of the First Nationa! Bank of Le Mars; second, plaintiff, in 
making proof of loss aiter the fire, swore falsely, in that therein 
the statement was made by him under oath that the property 
velonged to him as mortgagee, and no other person had any 
interest therein except Baron Bros.’ equity as mortgagors, 
whereas in fact the mortgage and the note secured thereby was 
the sole property of said bank. Neither contention, as thus 
made, can be sustained. As to the first, the record does not dis- 
close that any statement was made by plaintiff as to his interest 
in the property, save that which was orally made to Koehler at 
the time the issuance of the original policy was arranged for. He 
then declared truly that his interest was that of a mortgagee. 
We need not stop to consider what might have been the effect 
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had he been called upon for a more specific statement, and had 
given answers that were untrue. Coming now to the contention 
hased upon the statement in the proofs of loss, we may first take 
note of the facts as disclosed by the record. It appears that of 
the moneys of the First National Bank, Dalton, its president and 
manager, advanced to Sammis, as assignee, a sufficient sum to 
enable him to settle with the general creditors of Baron Bros. 
That this was done pursuant to an arrangement with said firm 
cannot be doubted, although we are not advised as to the details. 
As a part of the arrangement it was contemplated that a mort- 
gage should be executed by said firm to secure such advance- 
ment, and accordingly Sanimis, acting for Dalton, took the note 
for $9,500 and the mortgage to secure the same, which he at once 
thereafter assigned to Dalton. It is contended by counsel for 
appellant that this note covered not only the money advanced, 
but the balance due on the Johnson note, held by the bank. It is 
true that in the reply some language is used indicating such to be 
the fact. The evidence, however, shows the fact to be other- 
wise. Now, Dalton took and continued in possession of the 
goods in his own name, and Sammis, and afterward one Shaffer, 
continuously acted as his agents in conducting the business and 
in accounting to him for the proceeds. It is undoubtedly true 
that Dalton regarded the bank as having a beneficial interest in 
the note and mortgage; indeed, he testified that he was acting 
in the interests of the bank, and the note and mortgage were 
deposited in the bank. It does not appear, however, that any 
formal transfer thereof was ever made by him. This, in sub- 
stance, was the fact situation under which Dalton verified the 
proofs of loss. Therefrom two questions arise: Was the oath 
made by Dalton a false one? and, if so, was it so far material in 
character that a forfeiture of all rights under the policy should 
be imposed by a court sitting in equity? Going back to the 
beginning, and to get at the relations between Dalton and the 
bank, it may be assumed that the former had the right to loan 
the moneys of the latter. It cannot he assumed that he had the 
right to loan such moneys and take the securities in his own 
name. This he did, however, and accordingly we have Dalton 
with the securities and the bank with nothing to evidence the 
disposition of its money. We may concede that the bank could 


have demanded an accounting, or could have required an abso- 
lute transfer to it of the securities. It did not do so, and from 


this but one conclusion can follow: that the bank was willing to 
VoL. XXXIV.—17 
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look to Dalton for an ultimate accourting, and Dalton was will- 
ing to personally assume all responsibility for the amount of the 
money thus taken and loaned. Even if the meager statement of 
facts which the record presents would enable us to do so, we 
should not feel compelled tu enter upon a precise definition of 
the legal relations existing between Dalton and the bank— 
whether of debtor and creditor, agent and principal, or trustee 
and cestui que trust. It is sufficient to say that in either relation, 
keeping in mind the fact that he was in possession, he had the 
right to insure the property in his own name, and, the bank 
offering no interference, he could collect the proceeds in case of 
loss: Carter vs. Ins. Co., 12 lowa, 287; Strong vs. Ins. Co., 20 
Am. Dec., 515; Riggs vs. Ins. Co. (N. Y.), 25 N. E., 1058; 
Roberts vs. Ins. Co., 165 Pa., 55; May on Insurance (2d Ed.), 
§ 80; 13 Am. & Eng. Ency., 177, 217. Proceeding to the second 
question, a false statenient in proois of loss cannot be made 
available as a defense in any event unless shown to have been 
made with intent to deceive, and that prejudice resulted. There 
was no attempt to make proof in such respects in the instant 
case: Miller vs. Ins. Co., 31 Lowa, 216; Carey vs. Ins. Co., 97 
lowa, 619; Erb vs. Ins. Co., 98 lowa, 606; Huston vs. Ins. Co., 
i00 Iowa, 402. Moreover, the defendant knew before the trial 
of the relations between Dalton and the bank. Had it been 
apprehensive of any conflict of interest between them by which 
its rights could be affected in any way, a simple notice to the 
bank would have required it to come in and assert any rights it 
might have or forever after hold its peace. 

4. Next in order we have the contention by appellant that at 
the time of the fire Dalton had no further interest in the property 
insured, for that the debt secured by his mortgage had been 
fully paid. We are not advised as to the precise terms of the 
mortgage. It may have provided that the lien thereof should 
attach to goods subsequently acquired, or it may not have so 
provided. Be the fact as it may, we think it immaterial. It is 
reasonably certain that the course pursued whereby Sammis, 
acting for Dalton, used the sale proceeds to pay expenses and 
to replenish the stock from time to time was known to and 
acquiesced in by Baron Bros. In the absence of a complaint by 
creditors or lienholders, we see no reason why the parties in 
interest might not agree that, instead of strict foreclosure pro- 
ceedings being resorted to, the store should be maintained as a 
going concern, the net proceeds to be applied in extinguishment 
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of the mortgage liens. As the defendant company wrote its policy 
to secure the interest of the mortgagee in possession, and made 
no requirement as to foreclosure, we are unable to discover any 
erounds for complaint upon its part. ‘There are several reasons 
why it ought not to be heard to complain. It wrote the policy 
for a year, and then renewed it for another year, thus indicating 
that it expected the store to continue as a going concern. The 
value of the goods on hand was at all times largely in excess of 
the insurance carried, and at the time of the fire such value 
amounted to about $20,000. There was nothing in the situation 
or course of proceeding that could in any way increase the haz- 
ard or otherwise affect the risk. There is no showing of deceit, 
traud or prejudice. 

A word now as to the Johnson mortgage: As we think, such 
mortgage interest was not covered by the policy in suit. In 
respect thereof plaintiff was not mortgagee, and it is contended 
that he had no insurable interest. This seems to have been the 
thought of counsel for plaintiff also, as in the petition in this 
action the mortgage to Dalton alone is mentioned as forming 
the basis of the action. As we have seen, the clothing stock was 
transferred to the general store, and, in the absence of proof to 
the contrary, we will assume that the net proceeds from sales 
thereof were applied in payment of the debt to the bank, as the 
net proceeds from general stock sales were applied on the Dalton 
note. At the time of the trial Dalton testified that the balance 
due on the bank note was $1,322.45; that on the note held by 
him the unpaid balance was $10,989.00. As related to the mat- 
ters referred to in this paragraph, the cases of Edwards vs. Cot- 
trell (43 Lowa, 194), and Robinson vs. Gray (go Lowa, 699), and 
other like cases, cited by counsel for appellant, have no applica- 
tion. We may concede that in general, where a mortgagee 
takes possession, and thereafter sells from the mortgaged prop- 
erty, the money or proceeds coming into his hands operates eo 
instante to satisfy pro tanto the mortgage debt. But it is other- 
wise where consent is given, and such is the case with which we 
have to deal. 

5. Other matters of contention presented in argument are 
sufficiently reierred to in the foregoing paragraphs, and may be 
regarded as disposed of by what is there said. We are unable to 
agree with the trial court as to the amount for which plaintiff 
should have judgment, due, perhaps, to some confusion in the 
record in respect of the exact total amount of insurance in force 
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at the time of the fire. The case is therefore ordered remanded 
to the trial court, with instructions to make ascertainment of the 
amount for which, under this opinion, and in accordance with 
the facts, plaintiff is entitled to judgment, and correct the decree 
as may be found necessary. In all other respects the decree is 
affirmed. 


SUPREME COURT OF IOWA. 


DALTON 
v8. 
AGRICULTURAL INS. CO. or WaTERTOoWN, N. Y.* 


Where a representative of the mortgagee of a stock of goods applied for 
insurance to the agent who knew the facts, a policy insuring the mort- 
gagee simply by name, without qualification, and accepted by the 
mortgagee without reading, will be re-formed to express his relation- 
ship. 

Appeal from District Court, Plymouth County. Action in 
equity to re-form certain of the provisions of a policy of fire insur- 
ance, and for judgment for the face amount of such policy. From 
a decree in favor of plaintiff, the defendant appeals. 


McVey & GRAHAM and ZINK & ROSEBERRY, for Appellant. 
MARTIN & MARTIN and MCDUFFIE & KEENAN, for Appellee. 


BISHOP, J. 

This case and the case of Dalton vs. Milwaukee Mechanics’ 
ins. Co. (page 251), and several other cases of like character, 
were tried together in the court below, and have been submitted 
together in this court. Each case is presented here upon a sepa- 
rate abstract of record, setting forth the main facts common to 
all of the cases, and, in addition thereto, the particular facts by 
which the case is to be distinguished from the others. An 
opinion has been filed at the present term in the case against the 
Milwaukee Company, and therein are set forth the general facts 
common to each of the cases. The policy upon which the instant 
case is founded was issued by G. M. Smith, recording agent of 


the defendant company at Le Mars, and the particular facts 


* Decision rendered, January 13, 1905. 
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which distinguish this case from the case against the Milwaukee 
Company have to do solely with the circumstances under which 
the policy was written and the knowledge of Smith respecting 
the material conditions involved. Presuming upon an under- 
standing of the general facts as set forth in the opinion in the 
case against the Milwaukee Company, the facts peculiar to the 
instant case may be stated as follows: After having arranged 
with R. J. Koehler for the issuance by him of policies in compa- 
nies which he represented, Sammis, at the request of Dalton, went 
to Mr. Smith to arrange, if possible, for the issuance of policies 
by him. Smith was familiar with the property to be insured, and 
knew that it was incumbered by mortgage. In fact, he had writ- 
ten some of the policies running to Baron Bros., and which had 
been ordered canceled. Samumis detailed to him the conversa- 
tion had with Koehler, and told him how the latter proposed to 
write the insurance, and that, if it was right, Dalton wanted him 
to write in the same way. Among other things, he was distinctly 
told that Dalton upon taking possession would put a man in 
charge and run the business. Smith agreed to write the insur- 
ance, and did so; a policy for $2,500 in the defendant company 
being among the rest. This was done without any request for 
further information, and no formal application was required. 
Dalton accepted the policies, when delivered to him, without 
reading, and paid the premiums. It appears clearly enough that 
he relied upon the insurance knowledge of Smith, and that he 
would so word the contract as to make certain the indemnity 
desired, and he accepted the policy in the belief that it had been 
thus written. In March, 1902, the policy having expired, Smith 
was requested to write a renewal policy in the sum of $1,250, 
whereupon the policy in suit was issued and delivered. We 
think the case must be ruled by the conclusions reached in the 
case of Dalton vs. Milwaukee Mechanics’ Ins. Co., page 251. 

As in the case against the Milwaukee Company, we are unable 
to agree with the trial court as to the amount for which plaintiff 
should have judgment, and the case is therefore ordered 
remanded, with instructions to make ascertainment of the 
amount for which, under this opinion and in accordance with the 
tacts, plaintiff is entitled to judgment, and correct the decree as 
may be necessary. In all other respects the decree is affirmed, 
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SUPREME COURT OF IOWA. 


DALTON 
v8, 
WESTCHESTER FIRE INS. CO. or NEw YorK.* 


Where poiicies were previously written in other companies by the agent 
knowing the facts, and upon a request for additional insurance he 
issues the policy in question which fails to state the relation of in- 
sured as mortgagee, his knowledge is that of the company, and it will 
be re-formed to express that relation. 


Appeal from District Court, Plymouth County. Action in 
equity to re-form certain of the provisions of a policy of fire 
insurance, and for judgment for the face amount of such policy. 
From a decree in favor of plaintiff, the defendant appeals. 


McVey & GRAHAM and ZINK & ROSEBERRY, for Appellant. 
MARTIN & MARTIN aud McDuFFIzE & KEENAN, for Appellee. 


BISHOP, J. 

This case and the cases of Dalton vs. Milwaukee Mechanics’ 
Ins. Co. (page 251), and Dalton vs. Agricultural Ins. Co. (page 
260), and several other cases of like character, were tried together 
in this court. Each case is presented here upon a separate ab- 
stract of record, setting forth the main facts common to all the 
cases, and, in addition thereto, the particular facts by which the 
case is to be distinguished from the others. Opinions have been 
filed in each of the cases to which particular reference is above 
made, and therein are set forth the facts common to all of the 
cases. The policy upon which the instant case is founded was 
issued by G. M. Smith, recording agent for the defendant com- 
pany at Le Mars, he being the same person who, as agent for the 
Agricultural Insurance Company, issued the policy involved in 
the suit against that company. The particular facts which dis- 
tinguish this case from the cases against the Milwaukee Com- 
pany and thé Agricultural Company have to do with the circum- 
stances under which the policy was written, and the knowledge 
of Smith respecting the material conditions involved. The policy 
in suit was originally issued in March, 1902, the Smith agency 
having carried no risk during 1901 save in the Agricultural Com- 


% Decision rendered, January 13, 1905. 
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pany. When the policies issued in March, 1901, expired, Smith 
was requested to increase the amount to be carried by his 
agency, and the policy in suit, among others, and by his selection, 
was issued. The knowledge possessed by Smith as to the condi- 
tions existing is sufficiently stated in the opinion in Dalton vs. 
Agricultural Co., and we need not repeat; and his knowledge 
became the knowledge of the company defendant in the instant 
case: Eggleston vs. Ins. Co., 65 lowa, 309; Jordan vs. Ins. Co., 
64 lowa, 216. The case is therefore ruled by the conclusions 
reached in the opinion in the case of Dalton vs. Agricultural 
Ins. Co. 

As in the case against the Milwaukee Company, we are unable 
to agree with the trial court as to the amount for which plaintiff 
should have judgment,- and the case is therefore ordered 
remanded, with instructions to make ascertainment of the 
amount for which, under this opinion, and in accordance with the 
facts, plaintiff is entitled to judgment, and correct the decree as 
may be necessary. In all other respects the decree is affirmed. 


an COURT OF IOWA. 


DALTON 
v8. 


PROVIDENCE-WASHINGTON INS. CoO. 
OF PROVIDENCE, R. I.* 


The mortgagee of a stock of goods stated to the agent knowing the facts 
that he had taken a policy which was simply made payable to him by 
name without qualification and was accepted without examination. 


Held, That he is entitled to a re-formation of the policy. 


Appeal from District Court, Plymouth County. Action in 
equity to re-form certain of the provisions of a policy of fire insur- 
ance, and for judgment for the face amount of such policy. 
From a decree in favor of plaintiff, defendant appeals. 


McVey & GRAHAM and ZINK & ROSEBERRY, for Appellant. 
MARTIN & MARTIN and McDuFFIE & KEENAN, for Appellee. 
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BISHOP, J. 

This case and the case of Dalton vs. Milwaukee Mechanics’ 
Ins. Co. (page 251), with several other cases of like character, 
were tried together in the court below, and have been submitted 
together in this court. Each case is presented here upon a sepa- 
rate abstract of record, setting forth the main facts common to 
all the cases, and in addition thereto, the particular facts by which 
the case is to be distinguished from the others. An opinion has 
been filed at the present term in the case against the Milwaukee 
Company, and therein is set forth the general facts common to 
each of the cases. ‘he policy upon which the instant case is 
founded was issued by A. A. Alline, recording agent of the de- 
iendant company at Le Mars, and the particular facts which 
(distinguish this case from the case against the Milwaukee Com- 
pany have to do solely with the circumstances under which the 
policy was written, and the knowledge of Alline respecting the 
material conditions involved. Presuming upon an understanding 
of the general facts as set forth in the case against the Milwaukee 
Company, the facts peculiar to the instant case may be stated as 
iollows: After having arranged for the writing of policies by 
Koehler, Dalton went to Alline to procure the writing by him of 
policies to cover a portion of the total amount of insurance de- 
sired. Alline knew of the mortgage on the property, and was 
told by Dalton that possession had been taken under such mort- 
gage, and that the purpose was to sell the goods out at private 
sale until a sufficient amount was realizéd to pay off the mort- 
gage debt. Dalton requested the issuance of policies to protect 
his interests, and thereto Alline consented; and on the next day, 
and without any further request for information, a policy was 
written by him in the defendant company payable to P. F. Dal- 
ton, and the same was delivered and the premium paid. Dalton 
was not present when the policy was written, nor does it appear 
that he ever read the same. It appears clearly enough that he 
relied upon the insurance knowledge of Alline, and that he would 
so word the contract as to make certain the indemnity desired, 
and he accepted the policy in the belief that it had been thus 
written. In March, 1902, the policy having expired, Alline was 
requested, through the agent of Dalton in charge, to write a 
renewal, and thererpon the policy in suit—also made payable to 
Walton—was issued and delivered. «At the time thereof Alline 
knew that the store was stil being conducted by Dalton, and he 
issued the renewal policy without any request for information 
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respecting any matter connected therewith. Taking the par- 
ticular facts thus stated in connection with the general facts, and 
the matters of defense relied on being the same as in the case 
against the Milwaukee Conipany, we think the case must be ruled 
by the conclusions reached in the opinion in that case. 

As in the case against the Milwaukee Company, we are unable 
to agree with the trial court as to the amount for which plaintiff 
should have judgment, and the case is therefore ordered re- 
manded, with instructions to make ascertainment of the amount 
tor which, under the opinion, and in accordance with the facts, 
plaintiff is entitled to judgment, and correct the decree as may be 
necessary. In all other respects the decree is affirmed. 


SUPREME COURT OF IOWA. 


DALTON 
v8. 
GERMANIA FIRE INS. CO. or New Yor«.* 


The policy consented to total concurrent insurance of $15,000. The insur- 
ance had been divided between several agencies, and the agent of de- 
fendant had written three of the policies, one for $3,000 in defendant, 
one for $3,000 in the M. company, and one for $2,000 in the B. com- 
pany. On their expiry he wrote three renewals, and so advised the 
companies, making with the rest a total of $16,500. He was told, on 
delivery of them, to reduce the amount to $6,000, and took back and 
destroyed the $2,000 policy. 

Appeal from District Court, Plymouth County. Action in 
equity to re-form certain of the provisions of a policy of fire in- 
surance, and for judgment fer the face amount of such policy. 


From a decree in favor of plaintiff, defendant appeals. 


McVey & GRAHAM and ZINK & ROSEBERRY, for Appellant. 
MARTIN & MARTIN and McDuFFIE & KEENAN, for Appellee. 


BISHOP, J. 
This case and the case of Dalton vs. Milwaukee Mechanics’ 
ins. Co. (page 251), with several others of like character, were 
tried together in the court below, and have been submitted to- 
gether in this court. Each case is presented here upon a separate 
abstract of record, setting forth the main facts common to all 


* Decision rendered, January 13, 1905. 
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the cases, and, in addition thereto, the particular facts by which 
the case is to be distinguished from the others. An opinion has 
been filed at the present term in the case against the Milwaukee 
Company, and as the policy upon which the instant case is 
founded was issued to plaintiff by R. J. Koehler, recording 
agent, at the same time and under the circumstances attending 
the issuance of the Milwaukee policy, we need do no more than 
make reference to such opinion for a statement of the general 
facts. 

In the instant case the policy bore an indorsement, made when 
issued, consenting to concurrent insurance in the total sum of 
$15,000. One of the provisions of the policy is as follows :— 

This entire policy, unless otherwise provided by agreement 
indorsed hereon or added hereto, shall be void if the insured 
now has or shall hereafter make or procure any other contract 
of insurance, whether valid or not, on property covered in 
whole or in part by this policy. 

It is alleged in the answer that at the time of the fire the total 
concurrent insurance was $16,500, and the argument is that 
thereby the instant policy had become and was void. The par- 
ticular facts may be stated in brief: When the insurance on the 
property afterward destroyed was originally taken out by plain- 
tiff, in March, 1go1, it was divided between several agencies. 
Koehler wrote three of the policies—one for $3,000 in the de- 
iendant company, one for $3,000 in the Milwaukee Company, and 
one for $2,000 in the Buffalo German Insurance Company. 
When the policies expired, in March, 1902, Koehler wrote 
renewals in the case of each of the policies, and advised his com- 
panies of the fact. When he came to make delivery and collect 
premiums, he was told by Dalton to reduce the amount written 
by him to $6,000. Accordingly the two policies for $3,000 each 
were delivered and paid for, and Koehler took back and de- 
stroyed the $2,000 policy. it is the writing of this latter policy 
that is relied upon to make out a case of overinsurance. It must 
be manifest that the contention is devoid of merit. 

Otherwise than as above stated, a recovery is sought to be 
avoided in the instant case upon the identical grounds relied upon 
to defeat a recovery in the case against the Milwaukee Company. 
What was saiél in the second, third and fourth subdivisions of the 
opinion in that case has full application here, both as to the facts 
stated and the conclusions to be drawn therefrom. Accordingly 
this case is ruled by the conclusion reached in the case cited. 
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As in the case against the Milwaukee Company, we are unable 
to agree with the trial court as to the amount for which plaintiff 
should have judgment; and the case is therefore ordered 
remanded, with instructions to make ascertainment of the 
amount for which, under this opinion, and in accordance with 
the facts, plaintiff is entitled to judgment, and correct the decree 
as may be necessary. In all other respects the decree is affirmed. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


SIxTH CIRCUIT. 


JARNAGIN 
v8. 


TRAVELERS’ PROTECTIVE ASS’N or AMERICA.* 


An accident policy excluded death caused by “intentional injuries inflicted 
by another person.” 


lTeld, That death caused by parties assaulting and shooting insured while 
in custody of officers of the law, and disarmed, and permitted by their 
negligence, came within the exclusion. The proximate cause of 
death was the shot, and not negligence of the officers. 


Appeal from the Circuit Court of the United States for the 
Eastern District of Tennessee. 


Before Lurton, Severens and Richards, C. JJ. 


PICKLE & TURNER, for Appellant. 

J. H. Frantz (Connick, WRIGHT & FRANZ, of Counsel), for 
Appellee. 

RICHARDS, C. J. 

Jeremiah Jarnagin held a certificate of membership or policy 
of accident insurance in the Travelers’ Protective Association, 
which provided that the association should not be liable for 
“death or disability when caused * * * by intentional injuries 
inflicted by the members or any other person.” Jarnagin was 
murdered while under arrest and in the custody of officers of the 
law. The declaration averred that the officers “negligently and 
without lawful excuse permitted certain parties to assault and 
shoot, and thereby cause the death of, said Jarnagin.” The court 
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below sustained a demurrer to the declaration on the ground that 


the cause of death as stated came within the exception of the 
policy. This is assigned as error. ‘The following is the provision 
of the policy involved :— 


The member hereby agrees that the following rules shall be 
observed: That the Travelers’ Protective Association of 
America shall not be liabie for injuries incurred by a member 
in occupations more hazardous than specified in ‘his applica- 
tion for membership; or in case oi injuries, fatal or otherwise, 
wantonly or intentionally inflicted upon himself, while sane or 
insane, or in case of disappearance, or injuries of which 
there is no visible mark upon the body (the body itself not 
being deemed such a mark in case of death), or in case of in- 
jury, disability or death happening to the member while intoxi- 
cated, or in consequence of his having been under the influence 
of any narcotic or intoxicant, or death or disability when 
caused wholly or in part by any bodily or mental infirmity or 
disease, dueling, fighting, wrestling, war or riot, injury result- 
ing from an altercation or quarrel, unnecessary lifting, volun- 
tary over-exertion (unless in a humane effort to save human 
life), voluntary or unnecessary exposure to danger, or to obvi- 
ous risk of injury, or by intentional injuries inflicted by the 
member or any other person, injury received either while 
avoiding or resisting arrest, while violating the law or violat- 
ing the ordinary rules of saiety of transportation companies, 
or riding on a locomotive, or to cases of injury caused by the 
diseases of epilepsy, paralysis, apoplexy, sunstroke, freezing, 
orchitis, hernia, fits, lumbago, vertigo, or by sleep walking, 
voluntary inhalation of any gas or vapor, injury fatal or other- 
wise, resulting from any poison, or infection, or from anything 
accidental or otherwise taken, administered, absorbed or in- 
haled, disease, death or disability resulting from surgical 
treatment (operation made necessary by the particular injury 
for which claim is made and occurring within three calendar 
months from the date of accident excepted). 


The declaration alleged that Jarnagin was “accidentally killed 
in the manner hereinafter stated,” “the special facts and circum- 
stances relating to his death” being thus set forth +— 


“The said Jarnagin had been placed under arrest by certain 


officers of the law, or deputy sheriffs or police officers, and dis- 
armed, whereby it became in law the duty of said officers to 
afford adequate protection to him against violence, injury or 
death at the hands of others; and while so under arrest, dis- 
armed, and in the custody of said officers, they, the said officers, 
negligently, and without lawful excuse, permitted certain parties 
to assault and shoot, and thereby cause the death of, said Jarna- 
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gin; that the proximate cause of the death of said Jarnagin 
was the negligence and fault of said officers, without which said 
death would not and could not have occurred, in failing to afford 
adequate protection to said Jarnagin, as was their legal duty to 
do, and that, therefore, the death of said Jarnagin was not the 
direct result, as the proximate cause of the intentional violence 
of his assailants, but of the negligence and fault of the said 
officers.” 

1. In the case of Travelers Ins. Co. vs. McConkey (127 U. S., 
661) the policy of insurance contained a provision that no claim 
should be made under it where the death of the insured was 
caused by “intentional injuries inflicted by the insured or any 
other person.” ‘The insurance company claimed that the insured 
was murdered. ‘The court (Mr. Justice Harlan delivering the 
opinion) held that, “if he was murdered, then his death was 
caused by intentional injuries inflicted by another person.” In 
the case of Travelers’ Protective Ass’n vs. Langholz (29 C. C. A., 
628), the declaration averred that the insured was murdered by 
a person named, “being shot through the head with a Win- 
chester rifle, from which his death resulted immediately.” The 
provision of the policy sued on was identical with that in the 
case at bar, having been issued by the same company. The court 
held that the statement of facts agreed on and the finding of the 
lower court showed the insured ‘“‘to have been murdered (that is, 
intentionally injured by another person),” and, following the 
rule in Ins. Co. vs. McConkey, directed a judgment for the in- 
surance company. In brown vs. U. S$. Casualty Co. (C. C., 88 
Fed., 38), it was held that, where the accident insurance policy 
provided that the insurance should not cover “death resulting 
from intentional injuries inflicted by any person,” no recovery 
could be had in case of the murder of the insured. The case of 
Ins. Co. vs. McConkey was followed. To the same effect are 
the following authorities: 2 May on Ins., § 520a; Hutchcraft’s 
Kx’r vs. Travelers Ins. Co., 87 Ky., 300. 

2. But it is urged that the omission of the officers to protect 
Jarnagin, the fact that (as alleged) they “negligently, and without 
lawful excuse, permitted” his murder, takes this case outside the 
rule in the McConkey Case, because it appears from the decla- 
ration that the proximate cause of Jarnagin’s death was not the 
injuries inflicted by his assailants, but the negligence of the offi- 
cers who failed to protect him from them. If Jarnagin had held 
a policy insuring him against death caused by intentional injuries 
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inflicted by another, a defense based upon the facts relied on 
here would seem untenable to the point of absurdity. It would 
be said: “Suppose he was under arrest, suppose the officers did 
{fail to protect him, still what caused his death was the injuries 
inflicted by his assailants, and that was precisely what the policy 
insured him against.” The case at bar is essentially the same, 
In each the question is, “What caused the death?” And the an- 
swer must be the same. The shots of his assailants were the 
direct and proximate cause, and the failure of the officers to 
protect him was only a condition, which may or may not 
have contributed to the result. It may have been easier to kill 
hini because of the condition, but it was not the condition which 
killed him. Thus a man with heart disease might be killed by a 
plow which would not affect a sound man, but nevertheless, it 
would be the blow, and not the heart disease, which killed him. 
The doctrine of proximate and remote causes has been discussed 
in many cases, but, after all, each case must be decided largely 
upon the special facts belonging to it: Ins. Co. vs. Tweed, 74 
U. S., 44, 52. The rule where negligence is claimed to be the 
cause of the injury was stated in the case of Milwaukee Ry. Co. 
vs. Kellogg (94 U. 5., 409), where it is said (page 475, 94 U. S.): 

‘But it is generally held that, in order to warrant a finding 
that negligence, or an act not amounting to wanton wrong, is the 
proximate cause of an injury, it must appear that the injury was 
the natural and probable consequence of the negligence or 
wrongful act, and that it ought to have been foreseen in the light 
of the attending circumstances.” 

We applied this rule in Butts vs. Clevelagd, etc., Ry. Co., 49 
C. C. A., 69. A passenger, notified that the car he was on was 
to be cut from the train, started forward, and, as he was crossing 
to the next car the separation took place, and as he took hold of 
the doorknob of this car, the brakeman called out, “Look out! 
Look out!” whereupon, acting on the impulse of the moment, 
he stepped back, and fell between the cars and was hurt. This 
court held that it was not the cutting of the cars, nor the lack of 
time to get to the forward car, nor the warning given by the 
brakeman, that was the proximate cause of the accident, but 
the plaintiff's own unexpected and inconsiderate act in stepping 
back from a position of safety into one of danger. 

Scheffer vs. R. R. Co. (105 U. S., 249, 252) grew out of a rail- 
road collision. The passenger injured in the accident ultimately 
became insane and committed suicide. Ina suit against the rail- 
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road company for his wrongful death the court held that it was 
not the collision which was the proximate cause of his death, 
but his own act. The case of Ins. Co. vs. Tweed (7 Wall., 44), 
and Milwaukee Ry. Co. vs. Kellogg (94 U. S., 469) are discussed, 
the court reaching the conclusion (page 252, 105 U. S.):— 

“The suicide of Scheffer was not a result naturally and reason- 
ably to be expected irom the injury received on the train. It 
was not the natural and probable consequence, and could not: 
have been foreseen in the light of circumstances attending the 
negligence of the officers in charge of the train. His insanity, as 
a cause of his final destruction, was as little the natural or prob- 
able result of the negligence oi the railway officials as his sui- 
cide, and each of these are casual or unexpected causes, inter- 
vening between the act which injured him and his death.” 

In Ins. Co. vs. Crandall (120 U. S., 527) it was held that 
a policy of accident insurance which excepted death by suicide, 
without qualifying the word “suicide” by the words “whether 
sane or insane,” covered a death by hanging one’s self while 
insane. Suicide being the intentional killing of one’s ‘self, could 
not be predicated of the act of an insane person, which must be 
regarded as involuntary, and not really his act. This policy con- 
tained a provision excepting death caused wholly or in part by 
bodily infirmities or disease, and the court said that :— 

“If insanity could be considered as coming within this clause, 
it would be doubtful, to say the least, whether, under the rule of 
the law of insurance which attributes an injury or loss to its 
proximate cause only, and in view of the decisions in similar 
cases, the insanity of the assured, or anything but the act of 
hanging himself, could be held to be the cause of his death;” 
citing cases. 

In Manufacturers’ Acc., etc., Co. vs. Dorgan (7 C. C. A,, 
581) the question of proximate cause came before this court. 
The insured was found submerged, face down, in a brook, dead. 
It was claimed he had fallen into the brook in consequence of a 
disease, which thus indirectly caused his death. Respecting this 
claim Judge Taft, who delivered the opinion, said (page 590, 7 
c. ©, A.) — 

“We are of the opinion that in the legal sense, and within the 
meaning of the last clause, if the deceased suffered death by 
drowning, no matter what was the cause of his falling into the 
water, whether disease or a slipping, the drowning in such case 
would be the proximate and sole cause of the disability or death, 
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unless it appeared that death would have been the result even 
had there been no water at hand to fall into. The disease would 
be but the condition: the drowning would be the moving, sole 
and proximate cause.” 

The question whether a cause was proximate or remote has 
trequently been before the courts in cases of marine insurance. 
The holdings in a number of these cases are stated in Broom’s 
Legal Maxims, p. 216. We quote a few which seem pertinent :— 

“Where a ship meets with sea damage, which checks her rate 
of sailing, so that she 1s taken by an enemy, from whom she 
would otherwise have escaped, the loss is to be ascribed to the 
capture, not to the sea damage. So the underwriters are liable for 
a loss arising immediately from a peril of the sea, or from fire, 
but remotely from the negligence of the master and mariners; 
and where a ship insured against the perils of the sea was injured 
by the negligent loading of her cargo by the natives on the coast 
of Africa, and, being pronounced unseaworthy, was run ashore 
in order to prevent her from sinking and to save the cargo, the 
court held that the rule, ‘Causa proxima non remota spectatur,’ 
must be applied, and that the immediate cause of loss; viz., the 
stranding, was a peril of the sea.” 

To return to the case at bar. It is not charged in the declara- 
tion that the officers willfully exposed Jarnagin to the danger 
of being murdered. Such averment might amount to a charge 
of complicity in the murder. ‘The extent of the allegation is that 
they negligently permitted certain parties to murder him; in 
other words, failed to protect him where protection was (as al- 
leged) a legal duty. In the absence of specific averments to that 
effect, it cannot be assumed that the iailure of officers to protect 
« prisoner would naturally and probably result in his murder. 
it must be presumed that in this country the law, as ordinarily 
enforced, is adequate to protect lite. It cannot be assumed that 
it is necessary for a man to place or keep himself in custody and 
under the protection of officers in order to secure his personal 
safety. Nor can it be assumed that a citizen must carry weapons 
in order to safeguard his person. From the fact, therefore, that 
a man is unarmed, and not protected by officers, it cannot rea- 
sonably and naturally be anticipated that he will become the 
victim of murder. If he is murdered while unarmed and unpro- 
tected, the act of his murderers, and not the failure of the law to 
protect him, must be regarded as the proximate cause of his 
death. The negligence of the officers which exposed Jarnagin 
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to danger was no more the proximate cause of his death than 
was, in Scheffer’s Case, the collision which injured him, whereby 
he became insane and killed himself; or, in Dorgan’s Case, the 
temporary seizure, which caused him to fall into the brook 
where he was drowned. In each case “a casual and unexpected 
cause,’ not the natural and probable result of the one relied on, 
intervened to occasion death. 
The judgment of the lower court is affirmed. 


SUPREME COURT OF TEXAS. 


BOEHME 
v8. 


SOVEREIGN CAMP WOODMEN OF THE WORLD.* 


The finding of a coroner that the insured came to his death by his own 
hand is not admissible as evidence in an action on a policy where 
suicide is the defense. 

Certified Questions From Court of Civil Appeals of First Su- 
preme Judicial District. 

Action by Fannie Boehme against the Sovereign Camp of the 
Woodmen of the World. From a judgment for defendant, plain- 
tiff appealed to the Court of Civil Appeals. Heard on questions 
certified. 


A. C. BrirTz, W. T. Younc, and V. B. Hupson, for Appel- 
lant. 

DoREMUS & BUTLER, for Appellee. 

GAINES, C. J. 

This is a certified question from the Court of Civil Appeals for 
the First Supreme Judicial District. The statement and question 
are as follows :— 

“This is a suit by appellant to recover upon a death benefit 
certificate issued by appellee to Otto Boehme, the deceased hus- 
band of appellant, and payable to her. The appellee defended 
upon the ground that Otto Boehme committed suicide within 
three years after the issuance of the certificate, and therefore 


* Decision rendered, January 16, 1905. cS 
VoL. XXXIV.—18. 
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7 
the certificate, by its express terms, was void. The issues of 
suicide and of accidental death are both raised by the evidence. 

“Otto Boehme came to his death on February 6, 1903. The 
trial in the court below was had on October 7, 1903. Upon the 
trial below, appellee introduced in evidence upon the issue of 
suicide the record of the finding of W. G. Mitchell, the justice of 
the peace who held an inquest on the body of Otto Boehme the 
day of his death. The finding of the justice, as shown by this 
record, was that said Boehme committed suicide. This evidence 
was objected to by the appellant upon the ground ‘that the in- 
quest proceedings were ex parte and not binding upon her, and 
that the finding of the justice was inadmissible as evidence of the 
fact therein found, because it was not the best evidence of such 
fact; all of the witnesses who testified at said inquest, including 
the justice who made said finding, being present and having 
testified in this case.’ The record in this case shows that the 
justice of the peace and all! of the witnesses, save one, who testi- 
fied at the inquest, were present and testified at the trial below, 
and that all of the facts upon which the justice based his finding 
were before the jury. 

“At the last term of this court we reversed the judgment of 
the court below on the ground that the finding of the coroner 
above referred to was not adinissible as evidence against appel- 
lant on the issue of whether the deceased, Otto Boehme, com- 
mitted suicide. Appellee, in a motion for rehearing now pend- 
ing before us, insists that our ruling was erroneous. The 
majority of the court are inclined to withdraw the former ruling; 
but Justice Pleasants is of opinion that the evidence was not ad- 
inissible, and that the motion for rehearing should be overruled. 
Being in doubt as to what disposition should be made of the 
motion for rehearing, we respectfully certify for your decision 
the question :— 

“Was the record of the inquest proceedings, containing the 
finding of the coroner that Otto Boehme came to his death by 
his own hands, admissible in evidence in this suit for the purpose 
of proving that fact, over the objection urged by appellant, as 
above set out ?” 

We are of opinion that the evidence should have been ex- 
cluded. That the verdict of a jury upon a coroner’s inquest may 
be admitted upon a trial of a civil case seems to be the estab- 
lished rule in England—at least, in so far as the decisions of trial 
courts and the opinions of text-writers may establish a rule of 
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law. But upon what sound principle such evidence is made an 
exception to the rule which excludes res inter alios acta, it is 
difficult for us to understand. We have found the grounds for the 
admission of such evidence more clearly stated by no one than 
Mr. Starkie, who says: “Such inquests are of a public nature, 
and, taken under competent authority, to ascertain a matter of 
public interest, are, upon principles already announced, admis- 
sible in evidence against all the world. They are very analogous 
to adjudications in rem. Being made on behalf of the public, no 
one is properly a stranger to them; and all who can be affected 
by them usually have the power of contesting them. In general, 
where property is vested in the crown upon an inquest of office, 
by a coroner, escheator, or other officer, of the crown, the par- 
ties affected by the inquest have a right of traverse reserved to 
them, or they may proceed by monstrans de droit. Upon a find- 
ing of felo de se, the executor or administrator may remove 
it into the Court of King’s Bench and traverse it, for it would 
be hard that he should be concluded by an inquisition, which is 
nothing more than an inquest of office, taken behind his back. 
by the express provisions of many statutes, inquests of office 
before escheators are required to be held in a public open place, 
and every one is to be heard in evidence:” Starkie’s Evidence 
(1oth Ed.), 403. However satisfactory these remarks may be as 
to such inquests at common law as resulted in the escheat of 
property to the crown, they seem to us unsatisfactory as to the 
findings of a coroner’s jury as to the circumstances of a death. 
But if the principle be sound, it is not, in our opinion, applicable 
to a coroner’s inquest, under our statute. The purpose of such 
inquest under our law is merely to detect crime, and to take the 
preliminary steps to secure a trial of the supposed offender. Be- 
sides, under article 1029 of the Code of Criminal Procedure of 
i8y5, the justice of peace who performs the functions of the 
coroner at common law may, if he deem proper, hold the inquest 
in private; and by article 1030 it is expressly provided that, even 
if other persons be present, “they shall not interfere in the pro- 
ceedings, and no question shall be asked a witness except by the 
justice, the accused or his counsel and the counsel for the state.” 
Clearly, therefore, the inquest, under our law, is not necessarily 
a public proceeding to which any one save the state and the 
accused is a party. Again, under our statute, there is no mode 
provided for traversing the finding of the justice who holds an 
inquest, nor is any method whatever secured for the correction 
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of an erroneous finding. Consequently a post mortem inquest 
under our law is lacking in three attributes of such an inquest at 
common law: (1) It may not be public; (2) no one save the 
counsel for the state and the accused and his counsel have the 
right to examine the witnesses; and (3) there is no means by 
which the finding upon the inquest may be reversed and set aside. 
Evidently the proceeding is not one in rem, nor does it bear any 
analogy to such a proceeding. Therefore we are of opinion that, 
in providing for a post mortem inquest under the restrictions 
above mentioned, it was not the purpose of our lawmakers to 
give it all the attributes and to attach to it all the consequences 
of a similar inquest at common law. Especially do we think that 
it was not a purpose of our lawmakers to make the inquest a 
means of perpetuating testimony to be used in a civil suit, or 
by the finding of the justice to manufacture evidence for use in a 
case between other parties. Commenting upon the impolicy of 
such a rule, Chief Justice Havt, of the Supreme Court of Colo- 
rado, savs: ‘In case of death under suspicious circumstances, 
or resulting from accident, the rule permitting inquisitions to be 
used in evidence would result in a race and scramble to secure a 
javorable coroner’s verdict, that would influence, and perhaps 
control, in case suit should be instituted against life insurance 
companies upon policies of insurance, and in cases of accidents 
occurring as a result of negligence on the part of corporations 
operating railways, street car lines, mining for coal or the 
precious metals, et cetera. Law writers, of late, have frequently 
animadverted upon ‘the carelessness with which such inquests 
are frequently conducted, and to allow inquisitions to be used in 
a suit between private parties upon a cause of action growing 
out of the death of the deceased, as in this case, would be to 
introduce an element of uncertainty into the practice, which we 
think would be contrary to public policy and pernicious in the 
extreme; and for these reasons we conclude, upon careful con- 
sideration, that the safer and better rule is to exclude such inqui- 
sitions: Germania, etc., Ins. Co. vs. Lewin, 24 Colo., 43. 

Even should it be held that the justice’s finding at the inquest 
is admissible in any case, we should doubt the applicability of the 
rule in the present case. The question before the justice who 
held the inquest was whether any one was responsible for the 
death of Boehme. Having found that no one was responsible, 
it seems to us, his function was at an end, and he had no power 
to pass upon any other question. If the death of the deceased 
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was not caused by some other person, the state was not con- 
cerned in ascertaining the manner of his death. See State vs. 
County Com’rs, es Md., 426; Mutual Benefit Life Ins. Co. vs. 
Tisdale, 91 U. S., 238. 

If the trading of a justice of the peace upon an inquest be 
admissible in evidence, it would seem that, for a stronger reason, 
the grant of letters of administration upon the estate of a person 
would be evidence of the death of such person, even between 
third parties ; but it has been held otherwise both by this court and 
by the Supreme Court of the United States: McCamant vs. 
Roberts, 66 Tex., 260; Mutual Benefit Life Ins. Co. vs. Tisdale, 
91 U. S., 236. . 

In the courts of the states of this Union there is a decided con- 
flict of ruling upon the question, as a question under the com- 
mon law. But since we think our decision should be controlled 
by peculiar provisions of our statute, we deem it a profitless task 
to discuss the decisions upon the point. In the case of Colorado 
already cited, and in the recent case of Attna Life Ins. Co. vs. 
Milward, in the Court of Appeals of Kentucky (82 S. W., 364) 
the authorities are ably and exhaustively reviewed, and in both 
cases it is held that evidence of the character of that in question 
is not admissible. 

We answer the questions certified in the negative. 
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LOWER COURT DECISIONS. 


ACCIDENT—ACTION. 


Supreme Court of New Jersey. 


WHEELER 
v8. 
UNITED STATES CASUALTY CO.* 


An accident insurance policy, issued for the term of one year, contained a 
provision that the insurance should apply only to persons over 16 
years of age and under 65 years of age. After the decision of this court 
that it was essential to recovery under the policy that the assured 
should be within the ages stated, at the time of the injury, the plaintift 
filed an amended declaration averring that the assured, in a written 
application for the insurance, and in response to an inquiry of defend- 
ant, stated that his age was 64 years. 

Held, That the count was demurrable, in the absence of an averment that 
the assured was under 65 years of age at the time of the accident. 

An averment that the defendant, after the death of the assured, and prior 
to the expiration of the year from the issue of the policy, waived the 
provisions that the insurance should apply only to persons over 16 
years of age and under 65 years of age, and ratified and confirmed the 
policy as a contract of insurance for one year, sets forth a new con- 
tract with the present plaintiff, instead of with the assured, and, in 
the absence of any averinent of a consideration for this new contract, 
is demurrable. 
policy provided that “no conditions or provisions shall be waived or 
altered by any one unless by written consent of an officer of the com- 
pany at the home office.” Held, That the provision that the insurance 
should apply only to persons over 16 years of age and under 65 years 


of age could only be waived or altered by written consent in accord- 
ance with the policy. 


Action by Fannie B. Wheeler against the United States Casu- 
alty Company. Demurrer to amended declaration. 


Argued June term, 1904, before Garrison and Swayze, JJ. 


Joun M. EnriGut, for Plaintiff. 
Somers & ApAms, for Defendant. 
SWAYZE, J. 

A demurrer in this case was sustained (57 Atl., 124), and the 
declaration held to be defective. The plaintiff has amended her 
declaration, and the defendant has demurred to the first two 
counts. The first count now avers that the assured made a writ- 
ten application for the itisurance, and, in response to an inquiry 


% Decision rendered, December 22, 1904. Syllabus by the Court. 
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of the defendant, stated that his age was 64 years, and that after 
the death of the assured, and prior to the expiration of the year 
from the date of the issue of the policy, the defendant waived the 
provision that the insurance should apply only to persons over 
16 years of age and under 65 years of age, and ratified and con- 
firmed the policy as a contract of insurance for one year. The 
second count is identical with the first, except that it omits the 
averments as to waiver. 

The fact that the defendant knew the assured to be 64 years of 
age when the policy was issued cannot change the construction 
heretofore adopted by this court, that the policy requires that the 
accident shall have happened while the person injured was over 
16 and under 65 years of age. The averment meets one of the 
reasons urged by the court for the construction it adopted, but 
only one. ‘The other reasons are as forceful now as when the 
case was formerly before us, and suffice of themselves to vindicate 
the conclusion we then reached. The fact that the policy was 
issued for a year does not lead to a different result. If the as- 
sured was, as he stated, 64 years old at the date of the application, 
the policy would continue for the full year from date of issue. 

The averment of waiver does not make the count good. It is 
not a waiver of performance of conditions precedent by the as- 
sured, such as furnishing proof of loss: Hibernia Mut. Fire Ins. 
Co. vs. Meyer, 39 N. J. Law, 482; Carson vs. Jersey City Ins. 
Co., 43 N. J. Law, 300; Merchants’ Ins. Co. vs. Gibbs, 56 N. J. 
Law, 679; Snyder vs. Dwelling House Ins. Co., 59 N. J. Law, 
544. Nor can the waiver be held good as an estoppel, for the 
declaration shows that the plaintiff could not have been led to 
any act or encouraged in any omission to her prejudice by the 
act relied on as a waiver, as in Fire Ins. Co. vs. Building Ass’n 
(43 N. J. Law, 652), where a condition as to alienation was held 
to be waived; Martin vs. Jersey City Ins. Co. (44 N. J. Law, 274), 
where a forfeiture due to increase of hazard was waived; Red- 
strake vs. Cumberland Ins. Co. (44 N. J. Law, 294), where a pro- 
vision avoiding the policy in case of effecting other insurance 
was waived, and the present chancellor called attention to the 
distinction between cases of waiver and cases of estoppel; Mar- 
tin vs. State Ins. Co. (44 N. J. Law, 485), where delay in bringing 
suit was induced by the conduct of the defendant company. 

The facts as averred in the present case do not show a ratifica- 
tion or a confirmation of a contract previously invalid. The 
declaration sets up an entirely new contract with the present 
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plaintiff, instead of with the assured, with whom the contract was 
originally made, and for a term different from that of the original 
contract; but it fails to aver any consideration for this new 
agreement, and is therefore demurrable. The case resembles 
Ware vs. Millville Mut. Marine & Fire Ins. Co., 45 N. J. Law, 
177; N. J. Rubber Co. vs. Commercial Union Assur. Co., 64 N, 
J. Law, 580. 

There is another insuperable objection to the first count. [t 
refers to the copy of the policy annexed to the declaration, and 
made part thereof. The policy provides that “no condition or 
provision shall be waived or altered by any one unless by written 
consent of an officer of the company at the home office.” The 
term for which the policy was to run is one of these “conditions 
and provisions which relate to the jormation and continuance” of 
the contract, and not a condition to be performed after the loss 
has occurred. It is only to the latter class of cases that such a 
provision has been held to be inapplicable: Snyder vs. Ins. Co., 
59 N. J. Law, 544. The first count fails to aver a waiver by writ- 
ten consent, as the policy requires. 

In support of the second count, it is urged that, for aught that 
appears therein, the assured may have been under the age of 65 
years at the time of the accident. The court has already held (57 
Atl., 124) that the provision of the policy as to age ‘‘was inserted 
as one of the terms defining the range of the risks assured, and 
requiring that the accident must occur during the stated period 
of life in order to charge responsibiity for it upon the company.” 
Since the declaration, by incorporating the policy, shows that the 
contract applied only in certain cases, it was incumbent upon the 
pleader to bring this case within the terms of the contract by 
proper averments. This he has failed to do. 

The defendant is entitled to judgment on the demurrer. 
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USE OF INTOXICATING LIQUOR. 
Court of Civil Appeals of Texas. 


PACIFIC MUT. LIFE INS. CO. or CaLirorNiIa 
v8. 
TERRY Et At.* 


” 


The application, which was a warranty, stated that insured did not “‘use 
intoxicating liquors, and had never used them to excess. 

Held, That the answers were not false because the applicant had occa- 
sionaily drank liquor. The questions referred to his habit or practice. 

Where there was conflicting evidence as to the temperate habits of insured 
the verdict will not be disturbed. 

It is not error of the court to fail to define the term “use” to the jury 
when not requested to so define. 


Appeal from District Court, Gregg County. Action by Eu- 
gene ‘Terry and others against the Pacific Mutual Life Insurance 
Company of California. From a judgment in favor of plaintifis, 
defendant appeals. 


J. C. ROSENBERGER, MCHANEY, LAcy & BRAMLETTE, YOUNG 
& STINCHCOMB, and R. S. Gray, for Appellant. 

DuNCAN & LASSETER, Lit TERRY, and J. N. CAMPBELL, /or 
Appellees. 

Gi, J. 

On April 1, 1901, the appellant life insurance company insured 
the life of A. B. Terry for $2,000, the appellees being named in 
the policy as beneficiaries. On October 30, 1902, the insured 
died, and appellees made proof of the death, and demanded a 
settlement in accordance with the terms of the policy. Payment 
was refused on the ground that the insured in his application for 
insurance had falsely answered certain inquiries propounded by 
the company concerning his use of alcoholic liquors. There- 
upon appellees brought this suit, and the company interposed 
the alleged falsity of the answers as a defense. A trial by jury 
resulted in a verdict and judgment in favor of appellees for the 
face of the policy, interest, statutory penalty and attorney’s fees, 
as prayed for. The appellant seeks a reversal of the iudgment 
upon several grounds, two of which we shall notice at length. 


* Decision rendered, December 21, 1904. 
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First, that the undisputed evidence disclosed a breach of war- 


ranty in the respect complained of; second, the evidence at least 
presented the issue, and the court erred in the manner of its sub- 


mission to the jury. 

The policy of insurance in question was issued upon the faith 
of certain answers of the assured to certain questions pro- 
pounded to him in behalf of the company, the questions and an- 
swers being embodied in the written application for insurance, 
which was referred to and made a part of the policy. The ques- 
iions and answers at issue are as follows: ‘Do you use spiritu- 
ous, vinous or malt liquors?’ “Have you ever used them to 
excess? (Give full particulars.)” To both these questions he 
answered “No,” and warranted his answers to be true. Under 
the contention that the answers were false, appellant insists that 
the questions amounted to an inquiry whether insured had ever 
drunk intoxicating liquors at all; hence the negative answer 
was shown to be false by proof that he had drunk intoxicating 
liquors, however slight the use was shown to have been. Ii this 
construction of the question is sound, the judgment cannot 
stand, as there is no question but that the assured had used in- 
toxicants. We are of opinion, however, that the questions can- 
not be given that meaning. In the first place, the company is 
insisting that a breach of warranty shall be allowed to defeat the 
policy without reference to the materiality or bearing upon the 
particular risk, The right to so insist is absolute, but in con- 
struing the language on which the forfeiture is claimed every 
reasonable intendment must be indulged in favor of the validity 
of the policv. From this standpoint let us consider the meaning 
of the questions. ‘The word “use” has a variety of definitions, 
among them being “habit,” “practice,” ‘custom:” Century 
Dictionary. It is given this significance (among others) in com- 
mon, everyday use. These meanings are not strained and un- 
natural. For instance, a man might be asked, “Do you use 
tobacco?” and might truthfully answer “No,” though he had just 
finished a cigar which he had smoked out of curiosity or for ex- 
periment. He might truthfully say he had never used tobacco, 
though on former occasions he had tasted it, or been nauseated 
in an effort to acquire the habit. One might truly say he did 
not use morphine or cocaine, though in the act of taking it to 
alleviate pain. He might say he had never used it, though on 
many occasions he had found it necessary to take it in emer- 
gencies. The truth is, when inquiry is made as to the use of 





1905. ] Pacific Mut. Life Ins. Co. vs. Terry et al. 283 


29 66 99 66 


such things, “habit,” “practice,” “custom” is naturally suggested 
to the mind, and the most technical conscience would scarcely 
require the recital of a few isolated instances in which curiosity 
or necessity had resulted in a temporary resort to the drug or 
weed inquired about. It is not unusual for insurance companies 
to inquire as to the use of tobacco, recognizing that its exces- 
sive use may result in serious detriment to health. It would be 
manifestly unreasonable to contend that a negative answer to 
an inquiry framed as the one in question, directed to the use of 
tobacco, would be shown to be false upon proof that a few times 
in his life the person addressed had chewed or smoked. Such 
companies uniformly pursue the same course as to the use of 
alcoholic stimulants, but it is not even contended that they pro- 
pose to insure only total abstainers, and an applicant may safely 
assume that he is not called upon to construe the question as if 
it read, “Did you ever take a drink in your life?” and to review 
his life, and disclose the number so taken. Had the company 
desired such information, it would have been easy to so frame 
the questions as to elicit such an answer. ‘This view of such 
questions has been uniformly taken by the Texas courts, and it 
has been held that even occasional excesses do not amount to a 
breach of the warranty: Ins. Co. vs. Lidell (Tex. Civ. App.), 74 
S. W., 87; Ins. Co. vs. Simpson (Tex. Civ. App.), 28 S. W., 837; 
Ins. Co. vs. Trefz, 104 U. S., 203; Ins. Co. vs. U. T. Co., 112 
U.S., 257; Ins. Co. vs. Muskegon Bank, 122 U. S., 501; Van 
Valkenburgh vs. Ins. Co., 70 N. Y., 605. These views find sup- 
port in a general way in some of the cases cited by appellant: 
Brockway vs. Ins. Co. (C. C.), 9 Fed., 252; Ins. Co. vs. Muskegon 
Nat. Bank, 122 U. S., 501: Grand Lodge vs. Belcham (IIl.), 33 
N. E., 886. In the last-cited case the specific question was asked. 
“To what extent do you use alcoholic stimulants?” and it was 
held to refer to custom or habit. In the case of Ins. Co. vs. Li- 
dell (Tex. Civ. App., 74 S. W., 87), while the questions were 
headed “Habits,” one of the questions was, “Have you ever 
been a free drinker?” with inquiries as to how long, to what de- 
gree, extent of injury to health, etc.; and it was held that occa- 
sional excesses, not amounting to habit or practice, did not 
render a general negative answer false. In the case of Brignac 
vs. Ins. Co. (36 South., 595) the Supreme Court of Louisiana 
construed a policy identical with the one in question. The ap- 
plicant, however, instead of stopping with a negative answer to 
the two questions set out above, answered negatively the further 
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question, “State the average quantity you use each day.” The 
court first held unanimously that the questions were addressed 
to habit or practice, and that the answers were not falsified by 
proof of occasional drinking, or even occasional excesses. The 
court cited May on Insurance, pp. 379, 637 and 638; the Stand- 
ard Dictionary defining the word “use;” Ins. Co. vs. Reif 
(Ohio), 38 Am. Rep., 613; Chambers vs. Ins. Co., 64 Minn., 495. 
On motion for rehearing a majority of the court held that, while 
the taking of an occasional drink would not have falsified the 
answers, the answers nevertheless meant more than an inquiry 
as to habit or custom in the respect inquired about, and that the 
answers were shown to be false by proof of occasional excesses, 
and that the negative answers to the three questions, taken to- 
gether, amounted to a warranty that he was a total abstainer. 
They further held that the natural answer to the questions in 
view of the facts would have been, “Take a drink occasionally,” 
or “Sometimes drink to excess.” The judge who rendered the 
opinion on the original hearing dissented. The majority opinion 
on the meaning of the questions is not supported by cited au- 
thority, and, in our judgment, is illogical and inconsistent, and 
the court appears to have confused the inquiries as to the mean- 
ing of the questions with the fact inquiry as to whether the 
answers had been breached. For these reasons, at least, we are 
clear the authority should not control our conclusion in this case. 
It is apparent that the inquiry as to the meaning of the questions 
propounded is entirely distinct from the inquiry as to the effect 
of the proof. In the case at hand the court might properly have 
structed the jury that the word “use” meant custom, habit, 
practice, and the jury night properly have found upon the evi- 
dence that such a use had been shown. It follows that the issue 
was for the jury, unless under the undisputed proof the court 
should have directed a verdict: Ins. Co. vs. Muskegon Bank, 
supra. We will therefore discuss briefly the evidence upon the 
issue, 

The assured had lived in Longview, Tex., from his early 
youth. On March 14, 1901, the date of his application for insur- 
ance, he was about 26 years old. He was killed by accident on 
October 30, 1902. Whatever the proof may disclose as to 
sobriety or intemperance, it is not contended that drink had any- 
thing to do with his death. He was a physician, and Dr. C. W. 
Lawrence, who examined him for insurance, had known him 
intimately all his life. He testified that he (the witness) ran a 





sre 


re 


1905.] Pacific Mut. Life Ins. Co vs. Terry et al. 285° 


drug store in Longview, and practiced medicine; that assured 
officed with witness awhile, and over his drug store afterward; 
that in all his acquaintance with assured he had never seen him 
under the influence of intoxicants but once, and then only 
slightly, when he had taken some to brace him up before an 
operation ; that it seemed to take very little to affect him. This 
witness had never seen him drinking on any other occasion. Dr. 
H. M. Lawrence was also an old acquaintance of assured, a 
physician in Longview, and in contact with him frequently. This 
witness attended the Medical University with assured at New 
Orleans in the spring of I1G01, just prior to the date of the appli- 
cation. He saw assured under the influence of liquor twice dur- 
ing Mardi Gras in that city, and not exceeding twice at any former 
time. The agent of defendant who solicited the policy in ques- 
tion testified to an intimate acquaintance with assured for some 
time immediately preceding the date of the application, and that 
he had never seen him under the influence of liquor. This wit- 
ness recommended the settlement of this claim, and was dis- 
charged by defendant therefor. The prescription clerk in the 
drug store of Dr. C. W. Lawrence testified that he had never 
seen assured drinking. ‘The medical examination made in con- 
nection with the application for insurance disclosed a splendid 
physical condition, every vital organ of assured appearing to be 
normal and healthy. It thus appears that the testimony of these 
witnesses, his intimates, marks the assured as a temperate man, 
for it is unlikely that the habitual use of liquor on his part, or 
irequent sprees, would have escaped their notice. Opposed to 
this is the testimony of Dr. Cole, who places himself in a position 
to know, and who says the first time he ever saw assured drink 
was in 1898, after the death of his mother. This witness testified 
he saw assured intoxicated several times after his mother died, 
which was in August, 1898. Assured talked to witness about his 
mother’s death, and witness advised assured against drinking, 
and assured said he would not drink to excess; but he saw 
assured under the influence of liquor occasionally after that. 
Witness cannot give dates. Witness Knight saw assured intox- 
icated six or seven months after the death of his mother, and 
saw him intoxicated again about eight months after he first saw 
him. After witness saw him the second time, he never saw him 
drinking ‘again until about thirteen months prior to his death. 
He was to be married Christmas, 1900. He failed to get married, 
and became intoxicated. The spree lasted a day or two. About 
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five months after that witness saw him drinking again. Some 
of the testimony of this witness was evidently addressed to a 
time after the date of the policy. The testimony of McCann, the 
night watchman, is sufficient, if standing alone, to authorize the 
finding that assured, prior to the date of the application, had 
become addicted to the use of intoxicants. The witness testified 
to many occasions when assured was either drinking or drunk. 
His statements, however, are much modified by cross-examina- 
tion, and in the light of the other testimony its weight and effect 
was for the jury. The witness Barefield also testified strongly 
for defendant. Dr. McPherson saw assured intoxicated at New 
Orleans in February, 1go1—evidently at the time mentioned by 
the witness H. M. Lawrence. N.C. O’Gilvie saw assured under 
the induence of liquor one time about ten or twelve years prior 
to the trial, and mentions no other occasion. The docket of the 
mayor’s court, introduced over the objection of appellees. 
showed a case docketed against assured for intoxication June 6, 
gol, for disturbing the peace August 28, 1901. The first case is 
undisposed of, and unexplained by other testimony. In the sec- 
ond a fine was paid, but it is not shown that assured was drink- 
ing in connection with the offense. In the early part of 1902 
the father of assured notified the liquor dealers not to sell as- 
sured any more liquor. The testimony as to the use of liquor 
after the date of the application was admitted not in bar of the 
suit, but as bearing on the habits of assured prior to that date. 
It may be stated generally that many of the occasions mentioned 
by the witnesses for defendant occurred after the date of the 
application. In view of the evidence, taken all together, we do 
not say we would have rendered a like verdict, had the issue 
been addressed to us primarily, but the evidence presents a con- 
flict, and we cannot say the jury’s verdict that prior to March 13, 
1QoT, assured was not in the habit of using intoxicants was un- 
conscientious, or the result of improper motive. ‘The company 
asked as to the habit, practice or custom of assured as to the 
use of intoxicants. ‘The assured answered that he had acquired 
no such habit. ‘The jury have found his answers true, and the 
verdict has the approval of a conscientious trial judge. Under 
the facts detailed, we do not fee! authorized to disturb the ver- 
dict. 

The defendant complains of the failure of the trial court to de- 
fine to the jury the term “use.” The word is one of daily use, 
and is commonly understood in the sense in which it was em- 
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ployed in the questions propounded to assured. The court left 
it to the jury to determine whether the assured had answered 
the questions falsely, and in submitting the issue did not under- 
take to define the term. The omission, if error, called for a spe- 
cial charge, accurately worded, which was not requested. 

The special charges No. 5 and No. 6 requested by defendant 
were upon the weight of the evidence. The other assignments 
do not require detailed discussion. They are without merit. 

The disposition of this appeal renders it unnecesasry to dis- 
pose of appellees’ cross-assignments. Affirmed. 


On Motion for Additional Conclusions of Facts and Law. 


In response to the request of appellant, we correct a fact con- 
clusion appearing in the main opinion as to the date of the death 
of the mother of deceased. She died in August, 1899, and not in 
1898. In the main opinion we stated that the docket of the 
mayor’s court showed a fine paid for disturbing the peace in 
June, 1901. The fine was in fact paid on the charge of drunken- 
ness in August of that year. The other parts of the motion 
practically request a finding that there was no conflict between 
the testimony of the witnesses adduced by plaintiffs and those 
adduced by defendant as to the habits of deceased with reference 
to the use of intoxicating liquor. This we cannot allow, but 
must adhere to our first conclusion. That such testimony as was 
adduced by plaintiffs presents the issue of sobriety has support 
in the highest authority. In the case of Ins. Co. vs. Muskegon 
Bank (122 U.5., 501), cited in the main opinion, the court, speak- 
ing to a like question, said: “The court had no right * * * 
to ignore the testimony of four or five respectable and intelli- 
gent gentlemen who knew Comstock [the insured] well during 
the most important part of this period, during several years of it; 
who saw him almost daily, and who testify that they never had 
any reason to suppose he used ardent spirits at all, much less to 
excess. It was for the jury to weigh all these circumstances, 
and to determine, in view of them all, whether he was habitually 
intemperate.” We are clearly of opinion that in the case at bar 
the issue was for the jury. 
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MISCELLANY. 


Cases to which an insurance company may or may not be a party, which 
are not actions on policies, but which relate to matters outside of insur- 
ance proper; as, jurisdiction, receiver, injunction, pleading, practice, 
mandamus, wills, usury, lodges, the relations of statute laws to corpora- 
tions, laws of sister States, etc., where the principles and practice of insur- 
ance, as such, are not specifically involved; ne other cases of incidental 
interest to underwriters, or where for special reasons a full report has 
been deemed unnecessary. These sketches are given merely as chapters 
of current information, and are not intended as digests, nor for citation. 


BENEVOLENT SOCIETY—CHANGE OF BENEFICIARY. 

In the case of Preusser vs. Supreme Hive of Ladies of Mac- 
cabees of the World, decided by the Supreme Court of Wiscon- 
sin, November 15, 1904, it was held that where a wife was a 
member of a benevolent society and her husband, who volun- 
tarily paid the assessments, was named as beneficiary, he had no 
vested rights which precluded her from changing the beneficiary. 


PLEDGE OF BENEVOLENT CERTIFICATE. 


It was held in the case of Coleman vs. Anderson, decided by 
the Court of Appeals of Texas, October 19, 1904, that the cer- 
tificate of a benevolent society pledged by the beneficiary with 
the acquiescence of the insured, as security for the payment of 
premiums by the assignee, cannot be recovered from the latter 
until the sums advanced have been repaid, and he has a valid 
lien for such advances, at any rate so long as there is no change 
in the beneficiary. A provision in the by-laws of the society 
against such assignment can only be taken advantage of by the 
society. 

SURRENDER—PAID-UP ENDOWMENT. 

The surrender of an endowment, when required within a speci- 
fied time by its provisions, in order to secure a paid-up policy, is 
a condition precedent where such surrender was neglected be- 
cause the insured had elected to avail herself of an extended insur- 
ance feature, although application had been made for the paid-up 
policy. Such was the decision of the Kansas City Court of Ap- 
peals, November 7, 1904, in the case of Inloes vs. Prudential In- 
surance Company. 
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Smith vs. Northwestern Life Ins. Co. 


SUPREME COURT OF WISCONSIN. 


SMITH 
v3. 


NORTHWESTERN NAT. LIFE INS. CO. 
or MINNEAPOLIS, MINN.* 


The M. company, doing business under the assessment plan, reorganized 
under the stipulated premium plan, pursuant to a statute authorizing 
such change, and induced a number of its old members to exchange 
their contracts for the new class of contract, at their original pre- 
miums. Under the former 80 per cent of the assessment was to be 
paid the policyholder. The original assessment for each matured 
certificate was the same as the monthly premium subsequently 
charged. Afterward the company reinsured in the N. company. 


Held, That where at the time of accepting the statute, and also at the time 
of reinsuring the holder of an assessment contract in the M. company 
for not less than $2,000 could have realized that amount from the 
stipulated assessment, he was entitled to recover that amount though 
the number subject to assessment was so reduced by those changing 
their contracts that the assessment would no longer yield the required 
amount. 


Where equity acquires jurisdiction in a suit to compel reinstatement of 
an endowment which matured prior to the trial, but subsequent to 
the beginning of the suit, and the endowment was not payable until 
sixty days after proofs of loss, such proofs were not necessary to re- 
covery, and interest begins to run sixty days after service of the 
complaint, 


Appeal from Circuit Court, Dane County. Suit by David N. 
Smith against the Northwestern National Life Insurance Com- 
pany of Minneapolis, Minn. From a judgment for plaintiff for 
less than claimed, he appeals. 


Statement of facts by DopGE, J. 

For a number of years prior to 1893 there had existed a 
mutual insurance assessment company under the laws of Wis- 
consin, known as the Northwestern Mutual Relief Association 
of Madison, Wis., hereinaiter called the “Madison Company.” 
That company reorganized under the provisions of chapter 440, 
p. 443, Laws 1891, and while so existing issued to the plaintiff its 
policy or certificate of membership dated February 24, 1883, 
agreeing among other things, that upon January 18, 1902, he 
beige then alive, they would pay to him 80 per cent of an assess- 
ment levied and collected therefor, not exceeding $2,000. The 
by-laws provided for assessment upon all members of the asso- 
ciation upon the maturity of any certificate, according to a speci- 


Decision rendered, Jan. 10, 1905. 
VoL. XXXIV—19. 
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fied table graded according to the amounts of the respective 
policies and according to the age of the members. These assess- 
ments were, by the by-laws, to be divided, 20 per cent to a re- 
serve fund, out of which was to be paid the expenses of the 
company, and 8o per cent to a relief fund, out of which was to be 
paid the policvholder an amount not exceeding such 8o per cent, 
nor exceeding the stipulated maximum of his policy. In 1899 
(Laws 1899, p. 460), by chapter 270, authority was given to ex- 
isting companies like the Madison Company, upon declaring 
their intention so to do, to conduct business upon a stipulated 
premium basis. At that time the Madison Company had a mem- 
bership such that 80 per cent of an assessment upon all its mem- 
bers, at the rates specified in the by-law tables, largely exceeded 
the maximum amount payable to a certificate holder; but the 
amounts which had been accumulated into the reserve and relief 
funds at that time is not shown. The Madison Company took 
the steps necessary to authorize it to do business under the pro- 
visions of chapter 270, and thereafter received no new members 
upon an agreement to pay assessments, but solely upon the 
agreement to pay stipulated premium; and, shortly after such 
reorganization, induced a large number of its old members hold- 
ing assessment certificates to surrender them and take out mem- 
bership upon a basis of stipulated premium, but gave them, as 
an advantage resulting from their old membership, a rate of 
premium based upon their ages at the time of originally becom- 
ing members instead of at the higher rate which would have 
pertained to their ages at the time they made application for the 
change. It was stipulated, for the purposes of this case, that the 
average per capita assessment upon the assessment basis was 
eighty-two cents to meet each maturing certificate like plaintiff's, 
and that the average monthly stipulated premium was eighty- 
two cents. 

On August 29, 1901, the defendant, a Minnesota corporation, 
originally authorized to write insurance on the assessment plan, 
but afterward on the stipulated premium plan, and which then 
had no members upon the assessment plan, entered into a writ- 
ten contract with the Madison Company, which recited that the 
two companies had agreed to consolidate, and that the defendgnt 
reinsured ail of the insurance outstanding against the Madison 
Company, took all the assets of that company, and took over all 
its members as members of the defendant. The findings declare, 
without exception by the defendant, that the defendant “thereby 
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assumed all liabilities under the terms and conditions of the 
plaintiff's certificate of membership above mentioned.” There 
is no evidence as to the amount of the assets of the Madison 
Company, either in its reserve, relief or mortuary funds, which 
were taken over by the defendant. At the time of such consoli- 
dation and reinsurance there were about 3,400 members of the 
Madison Company, of whom about 300 held assessment certifi- 
cates generally iike the plaintiff's, and the rest held stipulated 
premium policies or certificates. Eighty per cent of an assess- 
ment, according to the table rates. upon all of the members of the 
Madison Company existing on April 12, 1902, would have pro- 
duced a sum largely in excess of the $2,000 maximum of plaintiff’s 
certificate. Eighty per cent of an assessment merely upon 
those members who held assessment certificates would have pro- 
duced $188.60. It was conceded upon the trial by the defendant’s 
attorney that the defendant was willing to pay the amount which 
an assessment would produce on the membership of the Madison 
Company, but contended that no assessment could be levied 
upon the stipulated premium members. The trial court held in 
accordance with this contention, and rendered judgment in 
plaintiff's favor for the $188.60, with interest from January 20, 
igo2, from which judgment plaintiff appeals. There were also 
allegations, prayer and judgment for relieving plaintiff from a 
forfeiture and requiring his reinstatement, from which neither 
party appeals. 


FRANK E. PARKINSON, for Appellant. 
BurR W. JONES (BROWN & KERR, of counsel), for Respondent. 


DonGE, J. (after stating the facts). 

The Madison Company entered into an agreement with plain- 
tiff that, if he paid the specified assessments as called for up to 
January, 1902, it would pay him the amount of $2,000, provided 
So per cent of an assessment, at the specified rates, on all its 
members, would produce that amount. Plaintiff has performed 
his part of the agreement, and defendant now contends, and the 
trial court has held, that he must be satisfied to receive the 
amount of an assessment on only about one-tenth of all the 
members. The inquiry is at once suggested, what has occurred 
to accomplish such modification? Not much aid is offered by 
respondent’s brief in discovering an answer to that query. The 
burden of the argument is cast in support of the contention that 
it might have been accomplished by a by-law or by a statute 
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without invasion of constitutional prohibition against impairing 
obligation of contract; the former under reserved power to 
make or change by-laws, the latter under reserved power in 
Legislature to change corporate charters. As to the first of 
these it is sufficient to note, first, that the reservation of power 
to change by-laws is expressly limited so that “the amount of 
the benefit shall not be reduced;” but, further, there is no evi- 
dence that the by-laws of the Madison Company ever were 
changed after 1892. If modification of plaintiff’s contract rights 
is to be ascribed to any statute, none is suggested, except chapter 
270, p. 460, Laws 1899, which, generally speaking, empowered 
corporations like the Madison Company to exercise an election 
to thereafter make contracts to accept from their members, as 
the price of their insurance, a stipulated sum at fixed periods in- 
stead of fixed sums at indefinite periods, as assessments might 
become necessary. In construing such statute it must be re- 
inembered that the state has only reserved power to modify the 
contract between itself and the corporation which is involved in 
the latter’s charter or franchise, and that the constitutional pro- 
hibition against impairing the obligation of contracts was in full 
force in protection of any contracts which a corporation might 
have made with others: Nazro vs. Merchants’ Mut. Ins. Co., 14 
Wis., 295; Kenosha R. & R. I. Co. vs. Marsh, 17 Wis., 13, 18 
In the law in question, however, we find the Legislature ex- 
pressly declaring that the adoption of the privilege it offers to 
such corporations “shall in no way annul, modify or change 
any existing contracts or liabilities of such existing corporation, 
and any and all such existing contracts and liabilities shall con- 
tinue in full force and effect the same as though such corporation 
had not reincorporated or qualified under this act: Section 4. 
So we must conclude that the Legislature intended no impair- 
ment of plaintiffs contract, and any discussion of its power in 
that respect is but academic. 

Counsel seem to assume that the act of 1899 authorized, if not 
required, an existing corporation, availing itself of the privileges 
thereby granted, to make a classification of its members so that 
the moneys it derived from those existing before the act were 
alone applicable to the insurance contracts held by them, while 
the sums collected from members entering afterward must be 
exclusively devoted to their insurance. They press upon our 
attention cases of which Supreme I[,. K. P. vs. Knight (117 Ind., 
489) is perhaps the strongest, where a fraternal order, having at 





1905.) Smith vs. Northwestern Nat. Life Ins. Co. 293 


first only one class of members, afterward, by by-law, established 
other classes, each by itself mutual, but having no interest in 
the funds of any other class. Conceding, without deciding, that 
some such legislation or by-law might have been valid, we find 
nothing of the sort in the act of 1899, and, as already stated, we 
find no by-law. That statute, while preserving unimpaired and 
unmodified the agreement to pay to each old member the sum 
specified out of an assessment to be collected from all its mem- 
bers, authorized the corporation to contract with new members 
for payment of the sum estimated to be sufficient to meet all 
expenses and insurance obligations of the company, at an agreed 
time and rate, with power of further assessment if the estimate 
should at any time prove inadequate. In this is nothing to indi- 
cate that the sums so collected from the new members could not 
be applied to the old obligations of the corporation; no authority 
to so agree. True, it is required that there be accumulated and 
maintained a reserve fund of certain minimum to meet the life 
policies written under the new system, but there is no require- 
ment that the premiums upon such policies shall be entirely 
devoted to that end. They might be fixed at such rate as to pro- 
duce a greater amount. Nor was there any requirement that such 
reserve be accumulated exclusively from the stipulated pre- 
miums. Any receipts of the corporation, except on limited pay- 
ment policies (section 7), might be carried to such reserve, in- 
cluding assessments collected from old policvholders. True, it is 
in evidence that no assessments ever have been so used, but we 
find nothing in the statute to prevent it. After most careful 
study of chapter 270 as applied to pre-existent assessment com- 
panies, we can find nothing to warrant any independence of one 
class of members from another. ‘The methods of the collection 
of the price of the insurance differed, but all sums collected, by 
whatever method, became the funds of the corporation, subject 
to be used to discharge its obligations as they matured. 

But it is said the plaintiff is only entitled to 80 per cent of 
what the company can collect by an assessment, and, except as 
to the sum of $188.60, the company can collect nothing by an 
assessment, because it is bound by contract with the later mem- 
bers to acceptance of stipulated premiums; also it is objected 
that the by-laws existing when plaintiff’s policy was issued de- 
clared that his only form of action should be to compel the levy 
of an assessment. These objections are superficial. If the con- 
tract had been made by an individual to pay the amount he could 
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collect by assessment at a specified rate upon a certain list of per- 
sons, we apprehend no one would doubt his liability to a money 
action if it appeared that such individual had entered into a 
subsequent agreement with some of his other policyholders to 
accept certain stipulated amounts in satisfaction of their liability 
to assessment and had received such amounts. None would 
doubt that, in legal effect, he had collected the assessments. We 
cannot view the situation of the Madison Company differently. 
By the act of 1899 it was given the power to make exactly such 
an agreement as that above supposed, and did make it with all the 
new members. Indeed, as to 2,960 of them, who had formerly 
been assessment members, it allowed them a credit or benefit 
because of their interest in a fund which had been accumulated 
out of the excess of assessments which plaintiff and others had 
paid up to that time. This, if done for the purpose of inducing 
them to withdraw from the assessment class in order to reduce 
the amount of plaintiff’s demand against the company, would be 
such bad faith as to close the company’s mouth to any defense 
based thereon. We think it plain that, by taking the stipulated 
premiums from its new members, the Madison Company must be 
held to have commuted and collected from them in advance their 
assessments to meet plaintiff's policy. 

It is further contended that, although the Madison Company 
might have been liable for the whole amount of plaintiff's certifi- 
cate, the respondent is not so liable because of limitations im- 
posed in the contract of consolidation made between the two 
corporations. We pass the question whether the defendant 
could take over all the property, mortuary. funds, reserve and 
the like of another insurance company, and at the same time, by 
contract with that company, limit or diminish the existing rights 
of its policyholders. In this instance the consolidation agree- 
ment expressly assumes all the liabilities of the Madison Com- 
pany, subject only to the articles and by-laws of the defendant; 
but no such articles or by-laws were offered in evidence, except 
a statute of Minnesota which, perhaps, enters into them, and 
which provides that in case of consolidation the new company 
shall be liable for the payment of all obligations of the consoli- 
dated companies. Hence there is no proof to limit the complete 
assumption by defendant of the Madison Company’s liability to 
plaintiff. Any such question is, however, foreclosed by the find- 
ing of fact that such assumption was made, since defendant 
reserved no exception thereto. 
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Since it is conceded that 80 per cent of an assessment at the 
agreed rates upon all the members of the Madison Company still 
members of the defendant company, or even upon those who, as 
we hold, have already paid their assessments in the commuted 
form of stipulated premiums, would considerably exceed the 
¢2,000 maximum of plaintiff’s certificate, we can find no escape 
from the conclusion that defendant was and is liable to him for 
that amount. 

Some objection is suggested to plaintiff's right to recover 
upon the certificate because by its terms, it was not payable until 
sixty days after proofs of loss. No formal proofs of loss had 
been made, because the defendant declared the certificate for- 
feited and refused to send blanks for proofs. This action, how- 
ever, was commenced within about twenty days after maturity 
of certificate; viz., February 7, 1902. This might be a serious 
obstacle to the maintenance of an action at law upon the certifi- 
cate, but the fact is that this action was primarily one in equity 
to compel reinstatement of plaintiff’s insurance notwithstanding 
a forfeiture in August, 1901, and such reinstatement is adjudged 
without appeal by defendant. For these reasons it is entirely 
proper for the court, in equity, having acquired jurisdiction over 
the parties and the controversy, to proceed to do complete jus- 
tice, though part of the relief consists of mere money recovery, 
and, the money being due before the trial, no insuperable ob- 
stacle to judgment for its recovery exists. We find no sufficient 
evidence as to when proofs would have been made but for de- 
fendant’s repudiation of plaintiff’s right; hence we adopt the 
date of the service of the complaint, February 20, 1902, since that 
document gave all needed information for adjustment. The 
actual payment should have been within sixty days from that 
date; to wit, April 21st; hence interest should then commence: 
Laycock vs. Parker, 103 Wis., 161, 187, 79 N. W., 327. 

Judgment appealed from is modified as of its date by changing 
the amount of damages from $206.45 to $2,265, and the total to 
$2,310.49, and, as so modified, is affirmed; appellant to recover 
costs in this court. 
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SUPREME COURT OF NORTH DAKOTA. 


PULS 
v8. 


GRAND LODGE A. VO. U. W. or NortH Dakorta.* 


In an application for insurance, the insured stated that he was not ad- 
dicted to the habit of drinking intoxicating liquor, and had never 
drank immoderately. There was evidence that he sometimes drank 
intoxicating liquor, and on a few occasions appeared to be intoxicated. 


Held, That the evidence was not sufficient to sustain the allegation that 
the representations in the application were false, so as to require the 
submission of that question to the jury, in an action on the policy. 


Proofs of death and the verdict of the coroner’s jury stated that the in- 
sured died from alcoholic poisoning, and were admitted in evidence 
without objection. Held, That they had no probative force, because 
they expressed a mere opinion, based on the same evidentiary facts as 
were before the trial jury, and the report of death was not prepared 
by or in behalf of the beneficiary, and hence was not in the nature of 
an admission by her. 


The insured was a member of a benevolent and fraternal insurance asso- 
ciation, and, under the terms of the contract of insurance, he would 
forfeit his membership and insurance by failure to pay assessments 
and dues within the time fixed by the by-laws. The dues and assess- 
ments were regularly paid for him to the lodge by the financier of 
the local lodge. pursuant to.an arrangement between the financier and 
a third person. who agreed to reimburse the financier for such pay- 
ments. Held, That the insured had not forfeited his insurance, 
although the third person did not in fact reimburse the financier for 
such payments until after the death of the insured. 

Testimony of persons who, by their association with the insured, had an 
opportunity to observe his habits, that they had seldom or never 
seen him drink or appear to be under the influence of liquor, was com- 
petent to show that he was not an habitual or immoderate drinker. 


Declarations of a sick or injured person as to the nature, symptoms, and 
effects of the disease or injury under which he is suffering at the 
time are competent evidence in an action wherein the nature and 
cause of the malady are in question. 


Voluntary and spontaneous declarations of the deceased to those in 
attendance upon him as to the cause of his illness, due to poison, from 
which he was then suffering, and soon died, are admissible in evidence 
as part of the res gestae. where the circumstances are such as to pre- 
clude the idea of premeditation or any motive for falsifying. 

Evidence examined, and held to sustain the finding of the jury that the 
death of the insured was not caused by indulgence in intoxicating 
liquor. 


Appeal from District Court, Nelson County. Action by Han- 
nah Puls against the Grand Lodge of the Ancient Order of 
* Decision rendered, December 10, 1904. Syllabus by the Court. 
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United Workmen of the State of North Dakota. Judgment for 
plaintiff. Defendant appeals. 


Joun CARMODY (FRED A. KELLEY and G. A. BAanes, of 
counsel), for Appellant. 

FricH & KELLY, for Respondent. 

ENGERUD, J. 

This is an action to recover upon a beneficiary certificate or 
policy of insurance issued by defendant to plaintiff's husband, 
Barney Puls, and payable to plaintiff upon the death of her hus- 
band. ‘The trial resuited in a verdict for plaintiff. Defendant 
has appealed from the judgment entered on the verdict. 

Appellant is a benevolent and fraternal insurance association, 
made up of three interdependent organizations —a supreme 
lodge; a state grand lodge, having authority from the higher 
order; and subordinate lodges throughout the state, chartered 
by the grand lodge. The grand lodge (appellant in this action) 
is the contracting and responsible body of the order. Contracts 
of insurance are issued and approved by its officers, and it is held 
responsible for the payment of all death losses. The subordinate 
lodges have primary authority to admit applicants to member- 
ship, subject to regulations imposed by the grand lodge, and are 
also charged with the duty of collecting assessments levied upon 
its members, and making report and remittance thereof‘to the 
grand lodge. They also have authority, under certain restric- 
tions, to reinstate suspended members. The beneficiary fund, 
out of which insurance is paid by the grand lodge, is obtained by 
assessments of $1 upon each certificate holder for every death. 
Such assessments are made by the grand lodge on the first day 
of the menth, and are payable on the twenty-eighth day of the 
month when made. In addition to these assessments by the 
grand lodge, the members are also required to pay quarterly dues 
to the local lodge to which they belong. Barney Puls became a 
member of Lakota Lodge, No. 117, on the 2d day of May, 1898. 
At the same time he received from appellant the beneficiary cer- 
lificate in question, by which appellant bound itself to pay to the 
beneficiary designated therein the sum of $2,000 upon the death 
of the said Barney Puls, subject to the conditions fixed by the 
constitution and by-laws of the order and the application for 
membership, all of which, by the terms of the certificate, were 
made part of the contract of insurance. Originally the certificate 
was made payable to one Anton Puls, but on May 2, 1go1, in 
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accordance with the rules of the order, the present plaintiff was 
substituted as beneficiary. On September 11, 1901, Barney Puls 
died. Proofs of death were duly made by the officers of the local 
lodge in accordance with the rules of the order and transmitted 
to the grand lodge. The latter body refused to pay the loss, and 
thereupon this action was brought. 

The answer set up two defenses: First, that the insured ob- 
tained his certificate by false and fraudulent representations as 
to his habits with respect to the use of intoxicating liquors; sec- 
ond, that his death was caused directly by the use of intoxicating 
liquors. Either of these facts, if established, would, under the 
terms of the contract of insurance, relieve the defendant from 
liability. Defendant contends that both of these defenses were 
conclusively established by the evidence, and that its motion for a 
directed verdict should have been granted. 

The trial court held that the evidence was insufficient to sus- 
tain the allegation of false representations, and instructed the 
jury not to consider that defense. The representations which 
appellant alleges were false are contained in the answers made 
by the insured to the following questions found in the application 
for membership :— 

Do you drink spirituous liquors? A. No habit. 
Do you drink malt liquors? A. No. 
Did you ever drink immoderately? A. No. 

The application was made in May, 1898. There is no evidence 
in the record that Puls drank malt liquors or that he drank 
immoderately before taking the insurance. The answer “No 
habit,” was an affirmation that he was not an habitual user of 
spirituous liquor, but it was also an admission that he was not a 
total abstainer. The most that can be said of the evidence on this 
question is that it shows that the insured sometimes drank liquor, 
and on a very few occasions appeared to have become intoxi- 
cated. This falls far short of showing him to be an immoderate 
or habitual drinker. “An occasional excess in the use of intoxi- 
cating liquor does not constitute a habit, or make a man intem- 
perate, within the meaning of the policy. * * * The habit of 
using intoxicating liquor to excess is the result of indulging a 
natural or acquired appetite by continual use until it becomes a 
customary practice. This habit may manifest itself by delayed 
or periodical intoxication or drunkenness. When the general 
habits of a man are either abstemious or temperate, an occa- 
sional indulgence to excess does not make him a man of intem- 
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perate habits :” Bacon on Benevolent Societies, § 231. See, 
also, Ins. Co. vs. Foley, 105 U. S., 350; Ins. Co. vs. Bank, 122 
U.S., 501; Ins. Co. vs. Reif, 36 Ohio St., 599; Grand Lodge vs. 
Belcham (Ill.), 33 N. E., 886. The question, “Did you ever drink 
immoderately ?” referred to the applicant’s previous habits, and 
not to exceptional and occasional acts: Chambers vs. Ins. Co., 
64 Minn., 495; Van Valkenburgh vs. Ins. Co., 70 N. Y., 605; 
Grand Lodge vs. Bercham, supra. We think, therefore, the 
trial court was right in holding that the defense of false repre- 
sentation was not sustained by the evidence, and in so instructing 
the jury. 

As to the defense that the deceased came to his death as the 
direct result of intoxication, the evidence was conflicting, and 
the trial court therefore properly denied defendant’s motion for 
a directed verdict, and submitted the question to the jury. 

The evidence chiefly relied upon by defendant to sustain its 
averment that Puls’ death was caused by the use of intoxicating 
liquor was the report of death, the verdict of the coroner’s jury, 
and the testimony of Dr. Beek. The report of death and the ver- 
dict of the coroner’s jury stated that the cause of death was alco- 
holic poisoning. The statement in the report as to the cause of 
death was based upon the opinion of Dr. Beek and upon the 
finding of the coroner’s jury. The finding of the coroner’s jury 
as to the cause of death was, in turn, predicated upon the opinion 
of Dr. Beek, who made the post mortem examination, and upon 
certain circumstances fully disclosed at the trial. Neither of these 
documents added anything to the weight of the testimony given 
by the doctor and other witnesses at the trial, because both docu- 
ments merely set forth an opinion based on the same evidentiary 
facts which were before the trial jury. The respondent had 
nothing to do with the making of the report of death. That re- 
port was made by the officers of the local lodge pursuant to the 
rules of the order, and the intent and purpose of such rules were 
to prevent the beneficiary from having anything to do with the 
report. The respondent was not present and had nothing to do 
with the post mortem examination or the coroner’s inquest. 
Consequently neither the report of death nor the verdict of the 
coroner’s jury were in the nature of admissions by the benefici- 
ary. As neither of the documents was objected to, we express 
no opinion as to their admissibility. It is clear that neither of 
the documents was conclusive evidence against the plaintiff, but 
had only such evidentiary weight as the circumstances attending 
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the making of them entitled them to: Cox vs. Royal Tribe 
(Or.), 71 Pac., 73, and cases therein cited; Stevens vs. Casualty 
Co., 12 N. D., 463. Under the circumstances of this case, as we 
have seen, they could add nothing to the weight of the testimony 
of defendant’s witnesses. 

It is unnecessary to state the testimony in detail. The evi- 
dence in behalf of defendant tended to show that the deceased 
appeared to be under the influence of liquor a day or two before 
he died, that the conditions disclosed by the post mortem exami- 
nation of the body were such as would be produced by alcoholic 
poisoning, and that the odor of alcohol was detected when the 
abdominal cavity was opened. Jt was admitted that any of the 
numerous alkaloid poisons would produce the same conditions 
as were disclosed by the post mortem examination. The defend- 
ant’s assertion that alcohol produced death, therefore, rests 
chiefly upon the alleged fact that the deceased had been drinking 
to excess, the odor of alcohol, and conditions consistent with 
alcohol poisoning, but not inconsistent therewith. The evidence 
in behalf of plaintiff tended to show that the deceased had not 
been drinking and was not intoxicated during the two or three 
days before his death, but, on the contrary, appeared to be sober 
and in his usual health; that there was no liquor in his house, 
and he did not drink any while sick; that the night or day before 
he died he became violently ill, and complained of acute pains in 
the region of his stomach, and said that he had drank from a 
bottle of horse medicine in the house. Whether he took the 
horse medicine by accident or design, does not appear. One of 
the physicians, who was a witness for defendant, testified that 
alcoholic poisoning does not ordinarily cause acute pain; and 
the doctor who testified for plaintiff testified that the odor of 
alcohol could not be detected unless the deceased had drank 
the liquor less than twelve hours before death. Upon this evi- 
dence, the case was properly one for the jury, and the verdict 
should not be disturbed. 

The appellant further contends that the evidence shows that 
the deceased was not a member in good standing of the defend- 
ant order at the time of his death, because he had failed to pay 
his dues and assessments to the local lodge for several months. 
The trial court denied defendant’s application, made during the 
trial, for leave to amend its answer to correspond with the proof, 
so as to allege, as a further defense, the non-payment of dues and 
assessments. One of the by-laws of the defendant provides: 
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“Any member failing or neglecting to pay all assessments made 
upon him for the beneficiary or guaranty funds to the financier 
of the lodge of which he is a member, on or before the twenty- 
eighth day of the month in which said assessments are made, 
shall forfeit all his rights as such member; shall stand suspended 
from all the rights, benefits and privileges of the order from and 
after that date, and shall not be reinstated except as hereinafter 
provided.” It appeared from the evidence, most of which was 
introduced by the defendant, that one Metcalf, who had been an 
employer of and friend to the deceased, had, long before the 
death of Puls, guarantied the payment to the financier of Puls’ 
dues and assessments as they came due. The arrangement was 
that the financier of the lodge should regularly record as paid all 
dues and assessments against Puls, and Metcalf was to make 
the amounts good to the financier. It does not appear what the 
arrangement was between Puls and Metcalf which led to the 
agreement of the latter to pay these dues and assessments. Pur- 
suant to the arrangement mentioned the financier regularly 
credited Puls on the lodge records for the dues and assessments, 
and remitted the latter to the grand lodge as called for. After 
the death of Puls, Mr. Metcalf, in accordance with his agreement, 
paid to the financier the amounts which the latter had advanced 
on Puls’ account. A receipt was given therefor, dated October 
15, 1901, reciting the payments by Metcalf, for Puls, of the assess- 
ments and dues. The money mentioned in the receipt, which 
was known as “Exhibit 2,” was to reimburse the financier for 
money advanced by him on Puls’ account under the arrangement 
mentioned. No provision of the constitution or by-laws is 
pointed out which would prevent the financier from advancing 
the amount of the assessment for a member, or prevent a mem- 
ber from borrowing from the financier for that purpose. In the 
absence of any such provision, a member can borrow money to 
pay assessments, and can constitute the lender his agent to pay 
the borrowed money for him, in his name, to the lodge. No ad- 
vantage could be taken of the fact that the member did not take 
physical possession of the money, and personally pay it in. We 
see no reason why a member cannot accomplish the same thing 
by having a third person make a similar arrangement for him, 
and agree to reimburse the financier for the moneys so tempo- 
rarily advanced. The object in fixing a day beyond which mem- 
bers may not permit assessments to remain unpaid is to insure 
the replenishment of the beneficiary and relief fund so as to per- 
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mit the grand lodge to promptly fulfill its contract obligations. 
Where, therefore, the responsible organization has received the 
money assessed against a member in time, it has suffered no in- 
jury, and should not be permitted, in equity and good conscience, 
either before or after the death of a member, to say that a for- 
feiture had occurred because a member had borrowed money to 
pay his assessment. The evidence with relation to the transaction 
in question shows a loan transaction. The money was advanced 
with which to pay Puls’ assessments from time to time as the 
result of an agreement between Metcalf, on behalf of Puls, and 
the financier of the lodge. The payment by Metcalf to the 
financier of the moneys the latter had advanced for Puls in his 
lifetime was in fulfillment of Metcalf’s guaranty, and was not a 
payment of Puls’ assessments after the time fixed in the by-laws 
or after death. The payments of Puls’ assessments to the grand 
lodge were in time, and no forfeiture or suspension under the 
rules could result: United Commercial Travelers vs. McAdam, 
61 C. C. A., 22. There being no conflict in the evidence as to 
the payment of dues and assessments by or on behalf of Puls, the 
court rightly decided, as a matter of law, that Puls was in good 
standing at the time of his death, and for the same reason prop- 
erly denied defendant’s motion for leave to amend. 

Appellant assigns error on the admission of Exhibit 2—the 
receipt mentioned above. The receipt was doubtless immaterial, 
but, under the circumstances above stated, we do not think it was 
prejudicial. 

Several witnesses were permitted to testify that they had not 
seen Barney Puls under the influence of liquor, or that they had 
not seen him intoxicated, on more than a few occasions. This 
line of testimony was objected to by defendant on the ground 
that it was incompetent. We think it was admissible. Defendant 
was endeavoring to show that the deceased was an habitual and 
immoderate drinker, for the purpose of establishing the alleged 
falsity of the application, and also to support the allegation that 
his death was due to excessive use of intoxicants. It was clearly 
competent, therefore, for the plaintiff to overcome this alleged 
evidence of habit by showing that persons who were well ac- 
quainted with the deceased in his lifetime, and had opportunity to 
observe his habits, had not seen him drink, except on infrequent 
occasions. If the deceased was in the habit of drinking to excess, 
it could hardly fail to be observed by his neighbors and associates. 
The fact that they seldom saw him drink or become intoxicated 
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is certainly strong evidence that he did not have the drink habit. 
The witnesses who testified on this subject were such as had 
opportunity to observe his habits. The testimony was compe- 
tent. 

Appellant assigns error on the admission of the testimony of 
two witnesses who were in attendance upon deceased part of 
the time during the last twenty-four hours of his life, to the 
effect that he seemed to be suffering intensely, and complained 
frequently of acute pains in the stomach. Each of the witnesses 
was also permitted, over objection, to testify that the deceased, 
while suffering from these pains, said that he had taken some 
horse medicine, and indicated to one of the witnesses the bottle 
from which he had taken it. The witness did not know what the 
nature of the medicine was. ‘This testimony, so far as it related 
to the apparent suffering of the deceased, and to his acts and 
complaints, expressing the nature and degree of pain he was at 
the time undergoing, was clearly admissible, on familiar princi- 
ples: Bennett vs. Ry. Co., 2 N. D., 112. The testimony as to 
what the deceased said as to the supposed cause of his suffering 
presents a question of more difficulty. The evidence showed 
that the deceased, while alone in his house, was suddenly taken 
violently ill, and died within less than twenty-four hours. It is 
undisputed that his death was due to poison. It was defendant’s 
theory that the poison was alcohol, which the deceased had vol- 
untarily imbibed to produce intoxication; and it relied upon 
evidence which it claimed excluded the probability of any other 
cause of death than alcoholic poisoning, resulting from the ex- 
cessive use of intoxicating liquor. The statements in question 
were made by the deceased, while in the midst of intense suffer- 
ing, to those who were trying to find means to give him relief. 
It the horse medicine had caused the trouble, it was most natural 
for the sufferer to say so to his nurses, in explanation of his con- 
dition. The circumstances under which the statement was made 
absolutely preclude the idea that the statement was untrue or 
premeditated, or was prompted by other motives than a hope for 
immediate relief. It was called forth and was immediately con- 
nected with the action of the poison within him. We think the 
statement was part of the res geste. The fact that the fatal 
drink may have been taken some hours before is not controlling. 
The nature and strength of the connection between the act and 
the declaration must be looked to, as well as the connection in 
point of time and place. Closeness in point of time and place to 
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the act is material, but not the only test to be applied in determin- 
ing whether a declaration is part of the res gestz. It is obvious 
that the competency of the evidence cannot be tested by a clock 
or a foot rule. The case of Ins. Co. vs. Mosley (75 U. S., 397, 19 
L. Ed., 437) is directly in point. In that case, as in this, the 
cause of the death of the insured was the crucial question. Dec- 
larations of the deceased as to the cause of the injury, made to 
one who found him in pain soon after the accident, were admitted 
in evidence. After an exhaustive review of the authorities, Mr. 
Justice Swayne, speaking for the majority of the court, said: 
“In the complexity of human affairs, what is done and what is 
said are often so related that neither can be detached without 
leaving the residue fragmentary and distorted. There may be 
fraud and falsehood as to both, but there is no objection to one 
that does not exist equally as to the other. To reject the verbal 
fact would not infrequently have the same effect as to strike out 
the controlling member from a sentence, or the controlling sen- 
tence from its context. * * * Here the principal fact is the 
bodily injury. The res geste are the statements of the cause 
made by the assured almost contemporaneously with its occur- 
rence, and those relating to the consequences made while the lat- 
ter subsisted and were in progress. Where sickness * * * is 
the subject of inquiry, the sickness * * * is the principal fact. 
The res gestz are the declarations tending to show the reality of 
its existence, and its extent and character. The tendency of re- 
cent adjudications is to extend, rather than to narrow, the scope 
of the doctrine. Rightly guarded in its practical application, 
there is no principle in the law of evidence more safe in its re- 
sults. There is none which rests on a more solid basis of reason 
and authority. * * * In the ordinary concerns of life, no one 
would doubt the truth of these declarations, or hesitate to regard 
them, uncontradicted, as conclusive. Their probative force 
would not be questioned. Unlike much other evidence equally 
cogent for all the purposes of moral conviction, they have the 
sanction of law as well as of reason.” Although that decision 
has been the object of much adverse criticism by able jurists, 
we are convinced that it is sound in principle, is in accord with 
common sense, and has become the prevailing rule: State vs. 
Martin (Mo. Sup.), 28 S. W., 12; Entwhistle vs. Feighner, 60 
Mo., 214; Harriman vs. Stowe, 57 Mo., 93; Johnson vs. State 
(Wyo.), 58 Pac., 761; Lewis vs. State (Tex. App.), 15 S. W., 642; 
Com. vs. Werntz (Pa.), 29 Atl., 272; Linderberg vs. Min. Co. 
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(Utah), 33 Pac., 692; Railway Co. vs. Buck (Ind.), 19 N. E., 453; 
O’Connor vs. Ry. Co., 27 Minn., 166; Hermes vs. Ry. Co. 
(Wis.), 50 N. W., 584; Keyes vs. City, 107 lowa, 511; People vs. 
Vernon, 35 Cal., 49; Pierce vs. Van Dusen, 24 C. C. A., 280; 
Keyser vs. Ry. Co. (Mich.), 33 N. W., 867; Railway Co. vs. 
Leverett, 48 Ark., 333. We think the evidence objected to was 
admissible under the rule recognized by the foregoing authori- 
ties, all of which are in accord with the views expressed by this 
court in Balding vs. Andrews, 12 N. D., 268, 96 N. W., 305. 

The foregoing opinion disposes of all the assignments of error 
which appear to us to have any merit. 

We find no error in the record, and the judgment is accordingly 
affirmed. All concur. 


SUPREME COURT OF ARKANSAS. 


FRANKLIN LIFE INS. CO. 
v8. 


AMERICAN NAT. BANK kt At.* 


The by-laws of the company required that the insured should be notified 
of premiums falling due. The policy was assigned as security for a 
loan. 

Held, That the assignment was subject to the provisions of the policy, 
and no notice to the assignee was requisite to its forfeiture. 

The Missouri statute requiring misrepresentations to be material in order 
to avoid the policy does not apply to assessment companies. 

A statement was made in the application which provided that the policy 
should be void if liquor were used in excess, and which was a war- 
ranty that insured did not use liquor at all, whereas he did use it to 
excess, 


Held, That the policy was void. 


Appeal from Circuit Court, Sebastian County, Ft. Smith Dis- 
trict. Action by the American National Bank and another against 
the Franklin Life Insurance Company. From a judgment for 
plaintiffs, defendant appeals. 


READ & McDonouG3H, for Appellant. 
BATTLE, J. 
The Merchants’ Life Association of the United States was a 
mutual insurance company organized on the assessment plan, 


* Decision rendered, January 21, 1905. 
VoL. XXXIV.—20. 
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under the laws of the state of Missouri. On or about the roth of 
July, 1897, W. M. Feagle made written application to the asso- 
ciation for a policy of insurance on his life. Attached to this 
application was an agreement, in which, among other things, it 
was stipulated and agreed by Feagle as follows :— 


I hereby agree for myself and all parties who may have an 
interest hereunder, that all the foregoing statements and an- 
swers made by me are material, and [ warrant them together 
with all my answers made to the medical examiner of the As- 
sociation in continuation of this application to be true and 
complete, and they are made as the basis for the issuing of a 
policy of insurance on my life for which I hereby apply. 

And I further agree, that * * * if I shall hereafter dam- 
age my health by the excessive use of opium, chloral, or any 
other narcotic as a habit, * * * or have made any false or 
fraudulent statements in this application, or use alcoholic or 
malt liquors in excess of present use as stated in Part 1 of this 
application, or to such extent as to produce frequent intoxica- 
tion, the said Association shall be released from said insurance, 
and shall be liable only to the person or persons lawfully enti- 
tled thereto, in full satisfaction of said policy, an amount equal 
to the actua! reserve on said policy. 


The following questions, and the replies of Feagle thereto, 
were contained in the application :— 
Do you use ardent spirits, wine or malt liquors? 


He replied, 
None. 
If so, what kind, and the largest quantity in any day? 


He answered, 
None at all. 
Do you use morphine, cocaine, chloroform, ether, or any 
other narcotic drug? 


He answered, 

No. 

In consideration of the warranties and agreements contained 
in the application, the Merchants’ Life Association of the United 


States issued the following policy :-— 
The Merchants’ Life Association of the United States. 
Age 46. Amount $2,000. 
General Offices, St. Louis, Mo. 
Operating under supervision of the Insurance Departments :— 
In consideration of the first annual premium of thirty-five 
dollars and ninety-two cents, the written and printed applica- 
tion for this policy, and the payment of all premiums as stated 
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in the insurance plan indotsed thereon, which application and 

plan are made a part of this contract. 

Does promise to pay Alice F. Feagle, wife of the insured, 
at the office of the Association in the city of St. Louis, state of 
Missouri, two thousand dollars, within thirty days after receipt 
and approval by it of satisfactory proofs of the death of W. M. 
Feagle of Denison, Tex., provided, that it any premium called 
in accordance with said insurance plan, shall not be paid on 
or before the day named in the notice for the payment thereof, 
this contract shall be void, but may be reinstated at any time 
according to the rules of the Association. In testimony 
whereof, said Association hath this day caused the names of 
its president and secretary to be signed and its corporate seal 
to be hereunto affixed at St. Louis, Mo., this nineteenth day of 
July, 1897. 

[Signed ] W. H. Collins, President. 
Attest: J. S. Eggleston, Secretary. 

On the 14th of June, 1899, the Franklin Life Insurance Com- 
pany delivered to Alice F. Feagle, the beneficiary in the policy, 
the following contract :— 

Springfield, Ill., June 14, 1899. The Franklin Life Insurance 
Company of Springfield, Ill., hereby assumes under and 
according to the terms and conditions thereof Policy No. 4,104, 
issued by the Merchants’ Life Association of the United 
States July 19, 1897, to Warren M. Feagle of Denison, Tex., 
for $2,000, payable to Alice F. Feagle. 

[Signed] Alfred Orendorff, President. 


T. C. Rosenberry, Secretary. 

On the 7th day of May, tgoo, Alice F. Feagle and W. M. 
Feagle assigned the policy to the American National Bank of 
Ft. Smith as collateral security for the loan of $50 advanced to 
them on their joint promissory note, subject to the conditions of 
the policy and the rules and regulations of the company. 

W. M. Feagle departed this life on the 20th of November, 
i900; and the American National Bank and Alice F. Feagle 
brought this action against the Franklin Life Insurance Com- 
pany upon the policy of insurance to recover the amount thereof, 
the sum of $2,000. 

Evidence was adduced in the trial of this action tending to 
prove the following facts: No premiums were paid by W. M. 
Feagle, the assured, after the 15th day of April, 1900. That a 
premium became due on the policy on the 15th day of July, 1900, 
amounting to $9.32. That it was called in accordance with the 
insurance plan of the Merchants’ Life Association of the United 
States, indorsed upon the policy, and notice of it was given to 
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the insured by mailing it at Springfield, Ill., on the 15th of June, 
1900, duly sealed, and United States postage paid, and addressed 
to W. M. Feagle, at Ft. Smith, Ark.; that being his last known 
address. This was in compliance with the by-laws of the associa- 
tion. He failed to pay the premium of $9.32, and never after- 
ward paid any premium on the policy. The policy was forfeited, 
and was so marked on the records on the Franklin Life Insur- 
ance Company. He never made any application to be reinstated 
in the company. 

No notice of the premium falling due on the 15th of July, 1goo. 
was given to either of the plaintiffs. There was no provision or 
article or by-laws of the said Merchants’ Life Association or the 
Franklin Life Insurance Company, or any contract between said 
parties, or any of them, requiring said companies, or either of 
them, to give any notice to the assignee of said policy, or to the 
beneficiary thereunder, regarding premiums or assessments to be 
paid on said policy, or any notice of any kind relative to said 
premiums or assessments. That it had never been the habit or 
custom of either of said companies to give notices of premiums 
or assessments, or that default had been made in payment of pre- 
miums or assessments, to any assignee of the policy or any bene- 
ficiary thereunder, or to any one except the insured, who was a 
member of the association. The by-law of the Merchants’ Life 
Association required it to be given by mail to the insured. Evi- 
dence was also adduced tending to prove the following facts: A 
long time prior to and at the time the application for insurance 
was made by Feagle, “he had been, and was, addicted to the 
habit of using morphine and strong drink, and to the use of 
ardent spirits, wine and malt liquors, to excess, and after the 
issuance of the policy continued to use alcoholic and malt liquors 
to such an extent as to produce frequent intoxication, in viola- 
tion of his covenant and agreement. 

The court, over the objections of the defendant, instructed the 
jury, in part, as follows :— 

“(2) That the American National Bank, being the owner of 
the legal title to the policy by virtue of the assignment to it, was 
entitled to notice of the maturity of premium calls; and, if no 
notice of the premium calls that fell due after the assignment was 

»given it, then the defendant cannot claim the forfeiture of the 
policy on that ground, although it may have given notice to W. 
M. Feagle. 

“The defendant defends against recovery on the policy on the 
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ground that Feagle made certain representations as to his use 
of liquors or drugs, and as to his future pse of them, and that 
such representations were untrue and not carried out. The court 
tells you that this policy is a Missouri contract, and is governed 
by the laws of that state in force when it was issued. The stat- 
utes of Missouri in force at that time read +— 

“Section 5849, Rev. St. 1889 :— 

No misrepresentation made in the obtaining or securing a 
policy of insurance on the life or lives of any person or per- 
sons shall be deemed material, or render the policy void, unless 
the matter misrepresented shall have actually contributed to 
the contingency or event on which the policy is to become due 
and payable, and whether it so contributed in any case is a 
question for the jury. 

“Now, if you find that any of his representations at the time of 
the issuance were untrue, or if any of his warranties as to the 
future use of drugs or liquors were broken, yet that will not 
avoid the policy, unless such use of liquors or drugs are shown 
by a fair preponderance of the evidence to have contributed to 
cause his death, or unless you find, from a preponderance of the 
evidence, that such representations or warranties were willfully 
fraudulent.” 

And the court refused to instruct the jury at the request of the 
defendant as follows :— 

“The court instructs the jury that it is provided in the policy 
of insurance sued on in this case that, if any premium called in 
accordance with said insurance plan shall not be paid on or 
before the day named in the notice for the payment thereof, this 
contract shall be void, but may be reinstated at any time accord- 
ing to the rules of the association. If, therefore, you find from 
the evidence that a premium was due on said policy, amounting 
to the sum of $9.32, on the 15th dav of July, 1900, and that said 
premium was called in accordance with said insurance plan—that 
is to say, that a notice stating the amount and component parts 
thereof was mailed at Springfield, Ill., to the said W. M. Feagle, 
at Ft. Smith, Ark., postage prepaid——and that the said W. M. 
Feagle did not pay or cause to be paid said premium of $9.32 to 
said company on or before the 15th day of July, Ig00, then you 
shall find for the defendant, unless you shall further find from 
the evidence that the said W. M. Feagle was thereafter reinstated 
according to the rules of said Merchants’ Life Association of the 
United States. 
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“The court further instructs the jury that if the said W. M. 
Feagle, in his application for said policy of insurance read to you 
in evidence, did agree, for himself and all parties who might have 
an interest thereunder, that all the statements and answers made 
by him in said application were material, and that he did war- 
rant them, together with all his statements made to the medical 
examiner of the association in continuation of his application, to 
be true and complete, and that they were made as a basis for the 
issuing of said policy of insurance, and if you further find that 
the said W. M. Feagle did further agree in said application that 
if he should hereafter (that is to say, after the issuance of said 
policy of insurance) use alcoholic and malt liquors in excess of 
present use, as stated in part 1 of said application, or to such 
extent as to produce frequent intoxication, that the said associ- 
ation should be released from said insurance, and should be 
liable only to pay to the person or persons lawfully entitled 
thereto, in full satisfaction of said policy, an amount equal to the 
actual reserve on said policy, then the court instructs you that 
said agreements were warranties, and must have been strictly 
complied with by the said W. M. Feagle during his life. 

“And if you should further find that the said W. M. Feagle, in 
answer to question 42 in part I of said application, which said 
question is as follows :— 

“Do vou use ardent spirits, wine or malt liquors ?” 

“Answered, ‘None.’ 

“And in answer to question 43 :— 

“Tf so, what kind, and largest quantity in any day ?’ 

“He answered, ‘None at all.’ 

“And if you find that after the issuance of said policy of insur- 
ance said W. M. Feagle did become addicted to the use of alco- 
holic or malt liquors, or did use either of the same to such extent 
as to produce frequent intoxication, then the court instructs you 
that such use of alcohol or malt liquors, or either of them, was a 
violation of said warranty which rendered said policy void, and 
the plaintiffs herein cannot recover thereon any sum whatever, 
unless vou find from the evidence that there was some amount 
due as an actual reserve on said policy. 

“The court instructs vou that, if you find from the evidence 
that said W. M. Feagle agreed in his application for said policy 
that the statements and answers made by him therein were ma- 
terial, and that he warranted them to be true and complete, and 
that they were made as a basis of the issuance of said policy of 
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insurance, and that he did further agree in said application that, 
if any of said statements so made by him in said application were 
false or fraudulent statements, then association should be re- 
leased from said insurance, and should be liable only to pay the 
person or persons lawfully entitled thereto, in full satisfaction of 
said policy, an amount equal to the actual reserve on said policy. 

“And if vou further find that to the question 42 in part 1 of 
said application, ‘Do you use ardent spirits, wine or malt liquor?” 
said W. M. Feagle answered, ‘None,’ and if to question 43 in 
part 1 of said application, ‘Ii so, what kind and largest quantity 
in any day?’ the said Feagle answered, ‘None at all;’ and if you 
further find from the evidence in the case that the answers so 
made by the said Feagle to said questions 42 and 43, or to either 
of them, were false—the court instructs you that the false answers 
so made by the said W. M. Feagle was a breach of his said war- 
ranty, and that the plaintiffs cannot recover upon said policy, 
unless you should further find from the evidence that there is 
some amount of actual reserve due on said policy.” 

The jury returned a verdict in favor of the plaintiffs for $2,000. 
Judgment was rendered accordingly, and the defendant appealed. 

There was no duty resting upor the appellant to give notice 
to the American National Bank that a premium on the policy 
had or would fall due. The policy was assigned to the bank only 
as collateral security for the payment of a small sum. The duty 
stili rested upon the insured to pay the premiums. The by-laws 
of the association required such notices to be given to him. The 
policy was assigned to it subject to the rules and regulations of 
the company. It took the policy subject to the by-laws of the 
company, and was not entitled to notice: Rowe vs. Brooklyn 
Life Ins. Co. (Sup.), 42 N. Y., Supp., 646; Lycoming Fire Ins. 
Co. vs. Stores, 97 Pa., 354, 360; Grant vs. Alabama Gold Life 
Ins. Co., 76 Ga., 575, 581. 

Notice of the premium and the time when it was payable hav- 
ing been given by mail in the manner prescribed by the by-laws 
of the company, the failure to pay it when due forfeited the 
policy. Jt was all the notice that the insured, or those claiming 
under him, were entitled to under his contract: Survick vs. 
Valley Mutual Life Ass'n (Va.), 23 S. E., 223; Weakley vs. 
Northwest Benevolent Aid Ass’n, 19 Ill. App., 327; Forse vs. 
Supreme Lodge Knights of Honor, 41 Mo. App., 106. 

The court erred in giving section 5849, Rev. St. Mo., 1889, in 
charge to the jury. The Merchants’ Life Association was organ- 
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ized on the assessment plan, according to the laws of Missouri, 
and such companies were not subject to that statute: Williams 
vs. St. Louis Life Ins. Co. (Mo. App.), 71 S. W., 376. 

The court also erred in giving the instruction as to notice. 
‘The request of the appellant for instructions as to the agreement 
and warranties as to the use of alcoholic and malt liquors should 
have been granted. According to the terms of the contract in 
pursuance of which the policy sued on was issued, the right to 
recover in this action may be defeated by the breach thereof. 

Reverse and remand for a new trial. 

McCulloch, J., did not participate. 


SUPREME COURT OF NEBRASKA. 


JOHNSTON 
ve. 
PHELPS COUNTY FARMERS’ MUT. INS. CO.* 


The payment of subsequent assessments, and also of the one in arrears 
before that, with knowledge that the company insisted on forfeiture 
for the one in arrears, waived forfeiture if the total property insured 
was destroyed, but not if enough remained for which the subsequent 
assessments were a sufficient consideration. 


Grain insured may be replaced by other grain subsequently raised, and 
where the policy is a blanket policy. and grain in other building was 
not burned. it could not be shown to be intended to apply only to 
that cost, so as to claim a total loss. 


Commissioners’ Opinion. Error to District Court, Phelps 
County. Action by Ezekiel Johnston against the Phelps County 
Farmers’ Mutual Insurance Company. Judgment for defendant, 
and plaintiff brings error. 


James I. RwkA, R. T. Porrer and J. L. MCPHEELEY, /or 
Plaintiff in Error. 

SHAFFER & CLAy and JoHN M. STEWART for Defendant in 
Error. 

OLDHAM, C. 

This is an action on a policy of insurance against fire issued by 
the Phelps County Mutual Insurance Company on the property 
of plaintiff on December 31, 1892. The cause comes here a third 


* Decision rendered, Jan. 5, 1905. 
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time for review by this court. The first opinion was rendered on 
November 20, 1901, by Pound, C., and is reported in 63 Neb., 21, 
gg N. W., 142. 56 L. R. A., 127. All the issues arising on the 
pleadings and the evidence adduced at the first trial of the cause 
in the District Court are carefully reviewed in this opinion, and 
because the District Court at the first hearing had directed a ver- 
dict for defendant insurance company, when the evidence tended 
to show that all the property covered by plaintiff’s policy had 
been destroved by the fire, we held that the acceptance of 
assessments from plaintiff after his loss were inconsistent with 
any other theory than that of a waiver of plaintiff's default in 
paying assessment No. 1, of which he had notice long prior to 
the loss. At the second trial of the cause in the District Court 
the defendant insurance company adduced evidence showing 
conclusively that all the property covered by plaintiff’s policy of 
insurance was not destroyed by the fire, and that he had paid his 
subsequent assessments and the one of which he was in arrears 
at the time of the fire, with full knowledge that the company 
insisted on the forfeiture of the policy for the time that he was 
in arrears; and, this being a right reserved in the policy, we held 
on a second hearing in this court, in an opinion officially reported 
in 92 N. W., 576, that it was error, under this proof, to direct a 
verdict in favor of plaintiff, although there was no dispute as to 
the amount of the loss sustained. On a third trial of the cause, 
under evidence substantially the same as that contained in the 
record at the second hearing of the cause in this court, the trial 
iudge directed a verdict for defendant, and plaintiff again brings 
error to this court. 

Now, before considering plaintiff’s numerous allegations of 
error, it is well to take a retrospective view of this cause in the 
light of our former decisions, and determine what, if any, ques- 
tions now arising have already been determined in such a manner 
as to be controlled by the rule of “the law of the case.” At the 
first hearing it was determined that, if all plaintiff's property 
covered by the policy was destroyed by the fire, the acceptance 
of subsequent assessments by the company amounted to a waiver 
of his default in the payment of his first assessment. At the sec- 
ond review in this court it was held that the first assessment on 
which plaintiff was in default at the time of his fire had been 
legally and properly made, and that plaintiff had had sufficient 
notice of this assessment, and that, under the by-laws and the 
conditions of his policy, the company was not liable unless this 
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default had been waived. We also held that, under the evidence 
then adduced, there was property remaining on plaintiff's farm 
after the fire to which the policy attached sufficient to constitute 
a consideration for his payment of subsequent assessments, 
Now, unless new evidence was introduced at the third trial, suffi- 
cient to overcome defendant’s proof that the property covered 
by its policy was not all destroyed by the fire, the trial court 
plainly followed the opinion last rendered, in directing a verdict 
for defendant. As before set forth, the evidence admitted at the 
last trial was substantially the same as that contained in the bill 
of exceptions of the second trial’; and consequently, unless the 
court erred in excluding the additional testimony offered by 
plaintiff, his judgment is right, and should be affirmed. 

To reach a proper conclusion on the action of the trial court in 
excluding the new evidence offered by plaintiff at the last hear- 
ing, it is necessary to examine the description of the property 
insured under the policy and application. These conditions are 
as follows :— 

“The application provides :— 

Horses, mules, colts, cattle, wagons, buggies and harness 
insured on the premises and also when temporarily removed 
from the premises. 

“The policy provides as follows :— 

The above named company agrees to insure Ezekiel John- 
ston * * * against loss or damage by fire or lightning to 
the amount of $2,165.00 on the following described property for 
the term of five years from noon on December 31, 1892. * * * 

On farm implements and machinery ......... $200 
On wagons, buggies, and harness 100 
On grain in granary, crib or dwelling ........1,000 
On hay 200 

Situated on Sec. 27, Twp. 5, Range 18, Phelps County, Neb. 

At the last, as at the second hearing of this cause, it was con- 
clusively shown that after the fire plaintiff had left on the prem- 
ises numerous farming implements, and a quantity of grain in 
one of the granaries, which was not destroyed by the fire, and 
that he moved another barn on the premises, in which he kept 
farming implements, grain, harness and other property of the 
kind and quality covered by his policy. For the purpose of re- 
butting this testimony plaintiff offered to prove by his own evi- 
dence that, when he took out his policy of insurance with the 
defendant company, he had insurance in another company on 
the grain in the granary which was not burned; that he only 
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intended to insure the grain which was contained in the granary 
and barn that were destroyed by the fire. He also offered to 
prove that there was no danger of destruction by fire and light- 
ning of the wagons and farm implements not contained in the 
barn or granary. He likewise offered to prove by the secretary 
of defendant company that when the policy was taken this wit- 
ness was present, and only inspected the grain and farm imple- 
ments that were contained in the barn and granary that were 
destroyed by the fire. Now, by an examination of the condi- 
tions of the policy, it 1s apparent that the insurance on farm 
implements and machinery, wagons, buggies, harness and hay 
was not conditioned upon either being contained in any building, 
and that the insurance on grain attached to all that was con- 
tained in any granary, crib or dwelling situated on the premises 
described in the policy. The policy was what is commonly called 
a “blanket policy”—not intended to apply specifically to any par- 
ticular number of bushels of grain that might have been in any 
particular granary at the time the policy was written, but to con- 
tinue on this class of property, even though replaced by other of 
a similar specie during the entire term of the policy. In the case 
of State Ins. Co. vs. Schreck (27 Neb., 527) the court, in constru- 
ing a similar policy, said: “Under the plain sense of the policy, 
had the property been replaced by other of the same kind and 
species, there could be no doubt of plaintiff’s liability in case of 
loss.” In this view of the case, we do not think that the admis- 
sion of the testimony excluded could have changed the result in 
any manner, as grain raised any year on the place, and placed in 
any granary, crib or house on the premises, would have been, 
and was, protected by this policy, the same as that contained in 
one particular crib at the time the policy was written. There was 
no complaint in the petition that the policy did not conform to 
the contract between plaintiff and defendant. Consequently the 
evidence could not have been admitted for the purpose of chang- 
ing the unambiguous conditions of the policy sued upon. 

We are therefore of opinion that the learned trial court was 
justified in directing a verdict for defendant, and we recommend 
that the judgment of the trial court be affirmed. 

Ames and Letton, CC., concur. 

PER CURIAM. 

For the reasons stated in the foregoing opinion, the judgment 
of the District Court is affirmed. 
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SUPREME COURT OF WASHINGTON. 


HERZOG 
v8. 


PALATINE INS. CO., Lim1Tep, oF LONDON, 
ENGLAND, ET AL.* 


The policy insured specifically a hotel building, the furniture contained in 
it, and a piano, and was payable to the mortgagee of the building as 
interest might appear. It was claimed that the piano was inserted by 
blunder of the agent, it not belonging to insured, and the amount 
insured on it was intended to apply to the furniture. The policy pro- 
vided that it should be entirely void if the interest of the insured was 
not as stated. 

Held, That fraud would not be presumed in inserting this item, in the 
absence of evidence of fraud. 

Held, That a breach of contract as to one class insured would not invali- 
date the policy as to the rest. 

Held, That the insertion of the piano by mistake would not affect the in- 
surance on other items. 

Held, That a verdict in favor of the mortgagee for more than the loss on 
the building to which his interest was confined would not be sus- 
tained. 

Held, That where, in an action by the mortgagee, the insured were joined 
as defendants, their admissions are not binding on the insurer. 


Appeai from Superior Court, Pierce County. Action by J. 
Emil Herzog against the Palatine Insurance Company, Ltd., of 
London, England, and others. From a judgment for plaintiff, 
the insurance company appeals. 


H. T. GRANGER, for Appellant. 
MARSHALL K. SNELL and BERTHA M. SNELL, for Respondent. 


RUDKIN, J. 

On the 19th day of August, 1907, the defendant, the Palatine 
Insurance Company, Ltd., issued to the defendants Thompson. 
Hill & Shreeder its certain policy of insurance for $2,500, dis- 
tributed as follows: $2,000 on a certain hotel building, $300 on 
the furniture and fixtures and $200 on the piano, all while con- 
tained in the hotel building. The policy was written without any 
written application therefor, and the loss, if any, was made pay- 
able to the plaintiff, Herzog, ‘‘as his interest might appear.” On 
the roth day of August, 1902, and during the life of the policy, 
the hotel building and furniture were destroyed by fire. At the 
time of the insurance and at the time of the destruction of the 
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property the plaintiff held a mortgage on the hotel building to 
secure a sum in excess of $2,500 due from the defendants Thomp- 
son, Hill & Shreeder on account of the purchase price of the 
property. The amended complaint, on which the action was 
tried, set out the policy, the destruction of the property by fire, 
and the refusal of the insurance company to pay the loss. The 
amended complaint further alleged that, some time prior to the 
issuance of the policy, one Amy, president of the Fidelity Rent 
& Collection Company, the agent of the defendant insurance 
company, solicited the defendants Thompson, Hill & Shreeder 
to write insurance on said property; that it was the intent,and 
understanding of the plaintiff and the defendants Thompson, Hill 
& Shreeder that the $2,500 insurance on the property should be 
apportioned as follows: $2,000 on the hotel building, and $500 
on the furniture and fixtures therein contained—which intent 
and understanding were well known to the defendant insurance 
company, through its agent; that the plaintiff relied upon the 
defendant insurance company to so write the policy of insurance, 
but that the insurance company did, through its agent, write the 
policy of insurance distributing the same as hereinbefore stated, 
though the said Thompson, Hill & Shreeder owned no piano at 
the time of the issuance of the policy, did not intend to insure a 
piano, and no piano was in the building at the time of its destruc- 
tion; that no loss was ever claimed on account of the piano, and 
that the insured did not discover that a piano was actually in- 
cluded within the policy until after the destruction of the prop- 
erty, for the reason that the policy was turned over to the attor- 
ney for the plaintiff immediately upon its issuance, to be held 
with the other securities against the property. After denying 
portions of the complaint, the answer of the insurance company 
alleged affirmatively: First. That the policy contained a pro- 
vision that 

This entire policy shall be void if the interest of the insured in 

the property be not truly stated herein; 
That the piano referred to was not the property of the insured, 
and was placed in the building at or shortly after the date of 
insurance, and continued therein until about December 19, 1901, 
and that by reason of these facts the entire policy became void. 
Second. That the policy contained the further provision that 


This entire policy shall be void in the case of any fraud or false 
swearing by the insured touching any matter relating to this 
insurance or the subject thereof, whether before or after loss ; 
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That in the proofs of loss furnished to defendant insurance com- 
pany on the 19th of August, 1902, the defendants Thompson, 
Hill & Shreeder clainied, under oath, that they were the owners 
of the piano insured, and that it was saved from the hotel build- 
ing, which statements were knowingly and willfully false. And 
third, that the property insured was willfully and wrongfully de- 
stroyed by the insured. ‘The last affirmative defense is aban- 
doned in this court. A verdict in favor of the plaintiff for $2,376 
was returned, and from the judgment entered thereon the defend- 
ant insurance company appeals. 


On Motion to Dismiss. 


The plaintiff moved to dismiss the appeal for the reason that 
the same was not prosecuted within the time limited by law. 
The verdict was returned and filed in the court below on Febru- 
ary 11, 1904. The clerk’s record of that day shows the following 
entry: “Judgment entered on verdict by clerk of the court.” 
February 19th, an order was entered overruling a motion for new 
trial and affirming the judgment on the verdict. March toth a 
formal judgment was prepared by counsel for plaintiff, signed by 
the trial judge, and entered of record. We will not discuss the 
question whether the meager entry made by the clerk, or the 
informal order of the court denying the motion for a new trial, 
constitutes a final judgment from which an appeal might be 
taken. We think that, when the plaintiff entered the formal 
judgment of March roth, he forever estopped himself to assert . 
that it was not the final judgment in the cause, from which the 
appeal should be prosecuted. It matters not whether this judg- 
ment was entered on the roth or 11th of March. The judgment 
is otherwise sufficiently described in the notice of appeal. The 
motion to dismiss is therefore denied. 


On the Merits. 


The first and second assignments of error relate to the admis- 
sion and exclusion of evidence. A reference to the transcript fails 
to show that the court made the ruling complained of in the first 
assignment. The court allowed considerable latitude in the 
cross-examination of the witness Spalt, referred to in the second 
assignment, but the answer to the question objected to was im- 
material and not prejudicial. ‘The other assignments may be 
grouped under three heads: (1) The effect of including the 
piano in the policy, under the circumstances stated; (2) the 
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effect of the false statements made in the proofs of loss; and (3) 
was the verdict excessive ? 

1. The record fails to show how a piano came to be included 
in the policy. The agent who wrote the insurance died prior to 
the trial below, and the court, on motion of the defendant insur- 
ance company, struck from the record all testimony of other 
parties relating to their transactions with the deceased agent. 
In the absence of all proof, the court must therefore assume that 
the piano was included in the policy by mistake, and not by 
design, as fraud will not be presumed under such circumstances. 
The appellant takes the broad ground that the simple fact that 
the piano was included in the policy, and was not owned by the 
insured, without more, avoids the entire policy; citing us to the 
case of McWilliams vs. Cascade Fire Ins. Co., 7 Wash., 48. We 
cannot uphold this contention, and the case cited does not sus- 
tain it. In the McWilliams Case the piano was knowingly and 
willfully insured by the plaintiff, though she knew at the time 
that she was not the owner thereof. This was a fraud upon the 
insurance company, and it may be that a contract of this kind, 
which is fraudulent in part, is void in toto; but this question is 
not now before us, and we express no opinion thereon. The rule 
established by the great weight of authority, and the rule which 
we believe to be the correct one, in such cases, is this: Where a 
policy of insurance is issued, covering different classes of property, 
and each class is insured for a specific sum, a breach of the con- 
tract of insurance as to one or more classes does not avoid the 
policy as to the other classes not affected by the breach, in the 
absence of fraud, act condemned by public policy, or an increase 
of risk on the whole property insured by reason of the breach as 
toa part. See German Ins. Co. of Freeport vs. York (Kan., 29 
Pac., 586); Miller vs. Delaware Ins. Co. of Philadelphia (Okl., 
75 Pac., 1121), and the numerous cases cited in the opinion of 
the court—all supporting the rule here announced. For the rea- 
son already stated, no fraud was shown in this case, no rule of 
public policy was violated, and the risk on the hotel building and 
furniture was in no manner increased or affected by the inclusion 
of the piano in the policy. It it further argued that, if the piano 
was included in the policy by mistake, then there was no meeting 
of the minds of the parties, and therefore no contract. This 
argument cannot apply to the insurance on the hotel building, in 
relation to which there was no mistake, and for reasons herein- 
after stated, that is the only question now before this court. 
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2. False swearing to proofs of loss, in order to avoid a policy, 
must relate to a material matter, and the false statements must 
be willfully or carelessly made. All the circumstances attending 
the preparation and signing of the proofs of loss in this case 
were before the jury, and their verdict is supported by the testi- 
mony, and is conclusive upon this court. For these reasons, the 
demurrer to the amended complaint was properly overruled, and 
the challenges to the sufficiency of the testimony were properly 
denied. 

3. We are constrained to hold, however, that the verdict in 
this case was excessive. ‘The policy was made payable to the 
plaintiff as his interest might appear. He had no interest in or 
lien upon the furniture and fixtures. His mortgage covered the 
hotel building only, and his interest therein was the amount of 
his mortgage debt, which exceeded the $2,000 insurance thereon. 
There was therefore a total failure of proof, so far as concerns 
the plaintiff's claim to the insurance on the personal property: 
Wilcox vs. Mut. Fire Ins. Co. (Minn.), 84 N. W., 335. Counsel 
for the plaintiff apparently concede this, but they urge that the 
rule does not apply in this case, for two reasons: First, because 
the defendants Thompson, Hill & Shreeder, in their answer, 
admit that the plaintiff is entitled to recover the full amount of 
the policy; second, because the point was not raised in the court 
below. It is scarcely necessary to say that the admissions in the 
answer of the defendants Thompson, Hill & Shreeder do not bind 
the defendant insurance company, nor supply fatal defects in the 
plaintiff's proof as against the insurance company. We further 
think that the point was sufficiently raised in the court below, 
first, by an exception to the instruction of the court authorizing 
a verdict in favor of the plaintiff in the full sum of $2,300; and, 
second, by the motion for a new trial on the ground that the ver- 
dict was excessive. The appeal from the final judgment brings 
up for review the order denying the motion for a new trial. 

For the reason last stated, the judgment of the court below is 
reversed, and the cause remanded, with directions to enter a 
judgment in favor of the plaintiff against the defendant insurance 
company for the sum of $2,000, with legal interest thereon from 
the 29th day of October, 1902, and for costs in that court. The 
appellant will recover its costs on this appeal. 

Mount, C. J., and Fullerton, Hadley and Dunbar, JJ., concur. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


SECOND CIRCUIT. 


PENNSYLVANIA CASUALTY CO. 
v8. 
BACON.* 


An accident policy provided that it should not take effect unless the pre- 
mium was paid prior to the accident, and that its provisions could 
only be waived by written indorsement of the president or secretary. 


Held, That the acceptance of a note for the premium by a sub-agent was 
unauthorized, and did not waive the provision, where premiums were 
not charged by the company to its agents until received. ° 


In Error to the Circuit Court of the United States for the Dis- 
trict of Vermont. 


Before Wallace, Lacombe and Coxe, C. JJ. 


James L. MARTIN, for Plaintiff in Error. 
JAMES F. Hooker, for Defendant in Error. 


WALLACE, C. J. 

The defendant in the court below brings this writ of error to 
review a judgment for the plaintiff entered upon the verdict of 
a jury. The principal assignment of error is based upon the 
ruling of the trial judge in refusing to direct the jury to find a 
verdict for the defendant upon the ground that the insurance 
policy upon which the suit was brought had never become 
operative because no premium had been paid thereon. 


The policy, which was one of accident insurance, was based 
upon the application of one Randall, and provided, among other 
things, for the payment by the defendant, in the event of Ran- 
dall’s death resulting from sunstroke, of $5,000 to his wife or 
legal representatives. It contained also the following conditions : 


This policy shall not take effect unless the premium is actu- 
ally paid previous to any accident upon which claim is made. 


* * * This contract is made and accepted by the assured 


subject to the foregoing stipulations and conditions, and no 
waiver, alteration or modification of this contract shall be 
binding upon the company unless the same is indorsed hereon 
or attached hereto and signed by the president or secretary of 
the company. 


* Decision rendered, November 25, 1904. 
VoL, XXXIV.—21.° 
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It appeared upon the trial that the policy was issued by the 
defendant and delivered to Randall for his examination and ap- 
proval after negotiations between him and one Shelley, who was 
a sub-agent of the state agent of the defendant; that shortly 
thereafter, and on May 5, 1901, Shelley accepted from Randall, 
in lieu of the first premium payable by the policy, Randall’s 
promissory note payable to Shelley one month from date; that 
no part of the note was paid in Randall’s lifetime; that on July 
11, 1901, Randall died, his death resulting from sunstroke (ac- 
cording to some of the evidence), and immediately thereafter the 
plaintiff, who was afterward appointed administrator of Ran- 
dall’s estate, sent his check to Shelley for the amount of the 
note; and that Shelley, in ignorance of the death of Randall, 
collected the check, but immediately upon learning the facts 
offered to return the amount thereof to the plaintiff, and the 
latter refused to receive it. No evidence was offered upon the 
trial tending to show that the defendant had ever expressly or 
impliedly authorized Shelley to accept anything but money in 
the payment of premiums, or ratified his act in doing so in the 
present instance. The trial judge instructed the jury that if by 
the agreement between Shelley and Randall the note was 


accepted as payment of the premium, and Shelley undertook to 
pay the premium to the defendant, the defendant became liable 


upon the policy. 

The adjudged cases decide that general agents of insurance 
companies have authority to waive conditions in the policies 
declaring, in substance, that the policy shall not take effect until 
the payment of the premium, and hold that the delivery of the 
policy to the assured, with an agreement to give credit for the 
premium, is such a waiver; and many of them hold this to be so, 
notwithstanding the policy provides that its terms shall not be 
waived or modified by an agent without the approval of some 
officer of the company. The cases in the Federal courts which 
have sanctioned this ruling were those in which it appeared that 
the instructions of the company to its general agents were, in 
substance, that it would hold them personally responsible for 
such premiums (Miller vs. Life Ins. Co., 12 Wall., 282; Smith vs. 
Provident Saving Soc., 31 U. S. App., 163), or where it appeared 
that it was the practice of the company to charge the premium 
to the agent at the time of delivering to him the premium receipt 
(Fidelity Co. vs. Getty’s Administrators, 39 U. S. App., 599). 

These adjudications are not controlling in the present case, 
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because the powers of sub-agents of the general agents of insur- 
ance companies are not commensurate with those of the general 
agents, and because it appears here that it was the practice of 
the company not to charge its agents with premiums until they 
were actually remitted. The present policy not only provided 
that it should not take effect unless the payment should actually 
have been made, but it also provided that no waiver or modifica- 
tion of its provisions should be effectual unless evidenced in 
writing over the signature oi the president or secretary of the 
company. Thus in plain terms it informed the assured of the 
limitation of the agent’s powers, and that any modification by 
him alone of the requirement in respect to payment would not 
be recognized by the company. Undoubtedly the company itself 
could waive or disregard either or both of these provisions, but 
evidence that the agent had promised to do so was not alone 
sufficient: Knickerbocker Life Ins. Co. vs. Norton, 96 U. S., 234. 
In the recent case of Northern Assur. Co. vs. Building Ass’n (183 
U. S., 308) the general subject of the power of agents to waive 
conditions inserted in insurance policies was exhaustively con- 
sidered, and it was decided that it is reasonable and competent 
for insurance companies to make it a matter of condition in their 
policies that any consent by an agent to waive or modify any of 
the express terms of the policy shall be manifested in writing by 
one of its officers, and that when such a condition is inserted in 
the policy such a limited grant of authority is the measure of the 
agent’s power, and any modification or waiver by him not thus 
manifested is ineffectual, and does not bind the company unless 
it is shown that he had express authority to dispense with the 
condition, or that the company subsequently, with knowledge of 
the facts, ratified his action. Giving effect to this decision as the 
latest expression of the law which should control the Federal 
courts applicable to the question now presented, we conclude 
that the trial judge erred in refusing to instruct the jury as re- 
quested by the defendant. 
The judgment is accordingly reversed. 
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SUPREME COURT OF MINNESOTA. 


RUPERT 
ve. 


SUPREME COURT U. O. F.* 


Where the answers to questions in an application for insurance and in 
statements of medical history are warranties, there can be no recovery 
on the policy if these answers are made by the insurer to affirmatively 
appear to be false. 

Parties to an insurance contract may by apt words make a fact material 
which would otherwise be immaterial, or make immaterial a fact which 
would otherwise be material. 

Complicated and ambiguous conditions and qualifications of such con- 
tract may involve the construction of the terms actually employed, so 
as to effectuate their purpose to protect both the insurer and the in- 
sured from fraud. 

The words used therein, having a narrower meaning appropriate to the 
purpose, will not be given their broadest import, having no reasonable 
reference to good faith or hazard, and leading to folly and demanding 
an impossibility. 

When the questions propounded to an applicant are in such terms as to 
include trivial ailments and injuries unconnected with any specific dis- 
ease, they should be interpreted as referring only to such ailments and 
injuries as affect the risk to be assumed, unless by express terms they 
preclude such interpretation. 

Answers which are purely expressions of opinion are warranties of the 
bona fide belief and judgment of the applicant. Questions concerning 
the physical condition of the applicant, or anything that tends to 
shorten his life, do not invariably require absolute truth in answering. 

An answer to a question concerning previous consultations of physicians 
which admits one examination, and omits others clearly proved, but 
does not purport to be a full and complete reply to all questions in 
that connection, and is accepted in its obviously incomplete form, is 
not affirmatively shown to have been false, so as to prevent recovery 
on the policy. 


Appeal from District Court, St. Louis County. Action by Ida 
Rupert against the Supreme Court of the United Order of For- 
esters. Verdict for plaintiff. Fro.n an order denying a motion 
for judgment notwithstanding the verdict, or a new trial, defend- 
ant appeals. 


JAMES SCHOONMAKER, for Appellant. 
JOHN JENSWOLD, JR., for Respondent. 
JAGGARD, J. 
This action was brought to recover upon a certificate issued on 
the life of Emma Holmquist by the defendant, a fraternal benefit 


*% Decision rendered, February 24, 1905. Syllabus by the Court. 
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order. The insured was examined for insurance on April 13th; 
her certificate, dated April 15th, was countersigned by local offi- 
cers and delivered on May 2ist: she died of consumption on 
September 9, 1903. The defense interposed both by pleadings 
and evidence was that the insurance was procured by false state- 
ments concerning health in the application and medical examina- 
tion. The jury brought in a verdict for the beneficiary. Defend- 
ant moved for judgment notwithstanding the verdict, and, in case 
that motion was denied, for a new trial. From an order denying 
this motion, defendant appealed. 

The court charged, in the language of all the defendant’s own 
requests, in effect, that answers to questions asked were war- 
ranties, and not representations, more specifically, that, unless 
the applicant was in good sound physical health at the time of the 
application and delivery of the policy, there could be no recov- 
ery; that the exact and literal truth of the answers was a condi- 
tion precedent to recovery herein; and that, if the applicant did 
not know the significance or severity of physical conditions and 
experiences, she was bound to state the exact and literal truth, 
and leave it to the defendant to determine, upon such statements, 
whether or not it would accept her application. 

The real question which arose concerned the construction of 
the court upon the questions asked and the answers given. 

In the early days of life insurance, the warranty was general, 
and guarantied sound mental and physical history and health. 
From time to time, inquiries were added, addressed to specific 
diseases and conditions. ‘The result has been to avoid many 
policies which might have been held valid under the earlier re- 
quirements: Vose vs. Ins. Co., 6 Cush., 42. The obvious pur- 
pose of such interrogatories 1s to protect the insurer against 
fraud, and to enable it to exclusively determine what risks it will 
accept or reject. “The parties may by their contract make ma- 
terial a fact that would otherwise be immaterial, or make imma- 
terial a fact that would otherwise be material:” Ins. Co. vs. Rad- 
din, 120 U. S., 183, 189. If the wording is univocal, then the 
truth and not the materiality of the answers determines the rights 
of the insured: Anderson vs. Fitzgerald, 4 H. L. Cas., 482. In 
the light of this purpose, the courts have construed certain clear 
warranties to be material, and have accordingly held that affirma- 
tive proof of any false answers thereto forfeits all rights under 
the policy: Price vs. Standard L. & A. Ins. Co., go Minn., 265. 
It is cases of this kind which appellant has called to the attention 
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of this court. Thus there can be no recovery upon a 
demonstrated violation of a warranty, in not truthfully stat- 
ing the facts as to anterior rejection by other companies 
(Webb vs. Security Mut. Life Ins. Co., 61 C. C. A., 383), notwith- 
standing a state of facts concerning conditional delivery of ap- 
plication (Dimick vs. Mut. Life Ins. Co., 69 N. J. Law, 384; 
Moore vs. Mut. Res. Fund Life Ass’n |Mich.], 95 N. W., 573; 
Jeffries vs. Life ins. Co., 89 U. $., 47; Anderson vs. Fitzgerald, 
4 H. L. Cas., 483); or previous consultations with physicians 
(Flippen vs. State Life Ins. Co. [Tex. Civ. App.], 70 S. W., 787 
[collecting cases at page 788]; Hubbard vs. Mutual Res. Fund 
Ass'n, 40 C. C. A., 665; Moore vs. Mut. Res. Fund Ass’n 
| Mich.], 95 N. W., 573); or age of applicant (tna Life Ins. Co. 
vs. France, 91 U. S., 510); or whether applicant was married or 
not (Jeffries vs. Life Ins. Co., 89 U. S., 47); or that applicant had 
a rupture (A‘tna Life Ins. Co. vs. France, g1 U. S., 512); or 
whether or not he had been an inmate of a hospital (Farrell vs. 
Security Mut. Life, 60 C. C. A., 374); or as to limitation to a 
recent inmate (Dimick vs. Mut. Life Ins. Co., 69 N. J. Law, 384) 
or that applicant followed a prohibited occupation (Mattson vs. 
Modern Samaritans, 91 Minn., 434). Thus there are many in- 
stances in which no construction of the wording of questions and 
answers was found necessary. But there are also many instances 
in which courts may properly see that complicated and ambigu- 
ous qualifications and conditions of applications and policies do 
not operate as a snare and sacrifice form for justice: Jeffries vs. 
Life Ins. Co., 89 U. S., 47. The purpose of warranties is to pre- 
vent, and not to perpetrate, fraud. It wquld be obviously unrea- 
sonable and unjust to allow insurance companies to habitually 
accept “average risks” by lowering the medical examination to 
that level, and then to permit them to defeat their policies, as 
occasion might arise, by insisting that the insured had tailed in 
his insurance of the truth of some insignificant detail, having no 
bearing on good faith or on hazard, and not explicitly required 
in terms. 

A construction of this application was made by the court. Its 
necessity will appear from a general consideration of its provi- 
sions, and more specifically from the objected part of the charge. 
The number of questions asked in the application here was 121. 
More than forty of these were inquiries as to whether or not she 
had ever had diseases. The investigation extended to her family 
and connections, lineal and collateral. The applicant was re- 
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quired to warrant only her good faith as to the family history, 
but, apart from construction, was made to guaranty opinions as 
to herself which no candid physician would be likely to assert 
with positiveness, and to insure against objective conditions 
which the company’s own expert was unable to detect. Invari- 
ably, interrogatories of this kind are a medley of conclusions and 
facts. ‘The answers called for are in part expressions of scientific 
opinion, and in part narrations oi individual experiences. Upon 
its face, such an application requires the exact, literal truth as to 
ailments, the precise nature of which an operation in major 
surgery might not reveal, and which only an autopsy could dis- 
cover. The questions are not scientifically arranged, so that the 
classes of diseases are mutually exclusive. A number of them 
are but “big bags to put many diseases in.” Mr. Justice Harlan 
in Connecticut Life Ins. Co. vs. Union Trust Co. (112 U. S., 250), 
at page 257. It would require dialectical skill of no mean order 
to consistently interpret, and technical knowledge of no inconsid- 
erable extent to accurately answer, all that is thereby required. 

The construction in this case, derived from an examination of 
the charge as a whole, was in the court’s own apt and exact 
words, as follows: “These requests [viz., those just referred to, 
which held the answers to be warranties, not representations | 
are to be taken in connection with the instructions that the court 
gave you a moment ago. When the questions propounded to an 
applicant as to her physical condition are in such terms as to 
include trivial ailments and injuries, unconnected with any spe- 
cific disease, they should be interpreted as referring only to such 
ailments and injuries as affect the risk to be assumed, unless they 
are in words to preclude such interpretation. The presumption 
is that trivial ailments and injuries are not within the contem- 
plation of the parties, and the words directing attention to them 
are not asked with a view or purpose of ascertaining the exist- 
ence of the same, but what is the general condition of the health 
of the applicant.” This was specifically applied by the court to 
bronchitis, shortness of breath, spitting of blood and chronic 
cough. 

This restricted construction was correct. “All words, whether 
they be general in deeds or statutes or otherwise, if they be gen- 
eral, and not express and precise, shall be restrained unto the 
fitness of the matter and the persons:” Bacon’s Law Max., Reg. 
10; May on Insurance, 183. To construe this application in ac- 
cordance with defendant’s contention, so as to give its words 
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their broadest import, although they are equally consonant with 
a sense limited to its purpose, leads to folly and demands the 
impossible. Witness its effect upon the failure of the applicant 
here to answer questions of pure fact complained of: “Number 
20. Shortness of breath.” This the applicant should answer by 
giving a list including all the times shortness of breath came 
from violent blows or fright or exercise. If she did not remem- 
ber and correctly state the number of times she ran rapidly up- 
stairs or to catch a street car, she could not recover. “21 
Spitting of blood.” If the applicant did not enumerate the num- 
ber of teeth she had had pulled, she could not recover. Of nega- 
tive answers to questions concerning existence of “open sore,” 
and the like, Clark, J.,in Home Mut. Life Ass’n of Pa. vs. Gilles- 
pie (110 Pa., 84), said: ‘These questions, it must be admitted, 
are in the most general terms; and, if they are not to be so read 
and understood, they are not only unreasonable, but absurd. A 
slight cutting of the finger with a penknife may for the time pro- 
duce an open sore and a swelling; the mere indisposition arising 
fram cold is an illness; the stubbing of a toe is an injury; and 
the most trivial operations with hand or knife may be said to be 
surgical. It would be impossible for a person of mature years 
to remember, and absurd for the association to inquire, as to the 
common and trivial ailments or injuries he may have suffered 
from his earliest childhood, and it is unreasonable to suppose 
that these were in contemplation of the parties.” The require- 
ment of absolute truth, irrespective of its significance or its 
relevancy to risk, constitutes an impossible demand on human 
memory: Ins. Co. vs. Wilkinson, 13 Wall., 222, 230. 

The charge of the court forniulated pertinent rules of law in 
harmony with the weight and tendencies of authorities: Cham- 
bers vs. N. W. Mut. Life Ins. Co., 64 Minn., 495, 499; Hubbard 
vs. Mut. Res. Fund Life Ass’n, 40 C. C. A., 665 (adverting to Jef- 
fries vs. Life Ins. Co., and like cases, and to Conn. Mut. Life vs. 
Union Trust Co., and like cases); Miller vs. Mut. Benefit Life 
Ins. Co., 31 Iowa, 216; Wilkinson vs. Conn. Mut. Life Ins. Co., 
30 lowa, 119; Conn. Mut. Life Ins. Co. vs. Union Trust Co., 112 
U. S., 250-257; Ins. Co. vs. Wilkinson, 13 Wall., 222. And see 
Chinnery vs. Industrial Co.. 15 App Div., 515; Mut. Benefit Life 
Ins. Co. vs. Wise, 34 Md., 583. And see Mattson vs. Modern Sa- 
maritans (Minn., 98 N. W., 330), as to test of materiality. 

Appellant calls attention to one question and answer with re- 
spect to which he made no specific request to charge :— 
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(49) Have you consulted or have you been attended by a 
physician during the past five years for personal ailments? 
Ans. Bilious attack. If so, for what? State nature, date, 
cause, duration and effects. [No answer.] (50) Give name 
and address of physician or physicians. Ans. Dr. McLain, 
Fergus Falls. 

The testimony showed conclusively that she had consulted 
other physicians during that period. These questions were in- 
eptly asked and ineptly answered. Apart, however, from the 
failure of the appellant to request a charge with respect thereto, 
the partial answer of the applicant, which was true as far as it 
went, was accepted by the defendant with the blank space to one 
question not filled out. Both on facts and on the presentation of 
the legal question upon the record for review, this case is obvi- 
ously different from those cases just referred to, which hold that 
a clear, untruthful answer to such a question forfeits the contract. 
This answer does not prevent recovery: Hale vs. Life & Indem- 
nity & Investment Co.. 65 Minn., 548. 


The statements with respect to which the court was specifically 
asked to charge and did charge were numbered 2, 19, 20, 21, 22, 
23 and i21. Of these, only 20 and 21 are, properly speaking, 
questions of pure fact, exclusive of opinion; namely: “(20) Q. 
Shortnes of breath? A. No. (21) Q. Spitting of blood? A. 
No.” The charge of the court was correct, as to these state- 
ments, in the light of previous consideration herein. A question 
essentially similar to question 21 received identical answer in 
Dreier vs. Cont. Life Ins. Co. (C. C.), 24 Fed., 671. The court 
held that “there is no warranty in this case that the insured never 
had raising or spitting of blood, but only that he did not have 
the complaint of raising or spitting of blood—equivalent to a 
warranty that he had not blood spitting in such a form as to be 
called a disease, disorder, or constitutional vice.” And see 
Campbell vs. N. W. Mut. Life Ins. Co., 98 Mass., 381. In Chat- 
tock vs. Shawe (1 Moody & Rob., 498), with respect to an appli- 
cant’s answer that he had not been afflicted with fits, Lord 
Abiner, C. B., said: ‘This means not that he never accidentally 
had a fit, but that he was not a person habitually or constitu- 
tionally afflicted with fits.” 

Statements numbered 2, 19, 23 and 121 involve expert opinion, 
No. 22 also implies a conclusion. It accords with both reason 
and authority that, as to such matters of opinion, the answers 
will be deemed a warranty of only the bona fide belief and judg- 
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ment of the applicant: Dimick vs. Met. Life Ins. Co. (N. J. Err. 
& App.), 55 Atl., 291. The correctness of the submission to the 
jury of these statements by the court in this case will clearly ap- 
pear upon more detailed examination. 


No. 2 declared that the applicant was in good, sound physical 
health. Of such a statement, Lord Mansfield said: ‘Such a 
warranty could never mean that a man has not in him the seeds 
of some disorder. We are all born with the seeds of mortality in 
us. A man subject to the gout is a life capable of being insured, 
if he has no sickness at the time to make it an unequal contract :” 
Note to Ross vs. Bradshaw, 1 Blackstone’s Rep., 313. And see 
Jefirey vs. Golden Cross (97 Me., 182), considering many cases, 

As to No. 19: “Q. Bronchitis? A. No”—there was practi- 
cally no testimony, except that which was relied upon to prove 
No. 23; namely: “Consumption. A. No.” This very state 
ment illustrates the dilemma into which the Socratic method can 
unfairly put an applicant. The primary distinction between this 
case and Vose vs. Eagle Life Ins. Co. (6 Cush., 42), upon which 
appellant properly places much reliance, is that in the Massachu- 
setts decision the arbitrators to whom the case was referred 
found the facts against, whereas here the jury found them for, the 
applicant. In both cases the court held the statements to be war- 
ranties. Moreover, the testimony as to facts, and the issues as 
presented upon the record of exceptions and assignments oi 
error, are essentially different. 

No. 121 was as follows :— 

©. Is there anything, to your knowledge or belief, in your 


physical condition, family or personal history, or habits, tend- 
ing to shorten your life, which is not distinctly set forth above? 


A. No. 

In Watson vs. Mainwaring (4 Taunt., 763), Chambers, J., said: 
“All disorders have more or less of a tendency to shorten life— 
even the most trifling; as, for instance, corns may end in morti- 
fication. That is not the meaning of the clause. If dyspepsia 
were a disorder that tended to shorten life, within this exception, 
the lives of half the members of the profession of law would be 
uninsurable.” 

These statements of bare facts and of facts and opinions were 
properly submitted to the jury, because, also, of the nature of the 
testimony introduced. ‘The jury was entitled to judge of the 
credibility of witnesses, to ascertain the times when various es- 
sential facts occurred (especially, for example, the time of spit- 
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ting blood), to consider ‘the extremely favorable report of de- 
fendant’s physician (especially as to failure to find evidence of 
consumption), and to determine the bearing and effect of a mass 
of relevant testimony upon the truth of these statements of the 
applicant: Price vs. Standard Life & Acc. Co., go Minn., 
264, 269; Hale vs. Life I. & I. Co., 65 Minn., 549, 560. 

The conclusions here reached cover what the defendant refers 
to as “the substantial points on the merits of this case,” and es- 
sentially determine some other assignments of error, including 
the claim that the applicant failed to notify the defendant of de- 
terioration in her health after her application required by the by- 
laws. The appellant assigned other errors which are not ma- 
terial to this decision. 

Order affirmed. 


COURT OF APPEALS OF NEW YORK. 


HOME INS. CO. ET AL. 
v8. 
CONTINENTAL INS. CO.* 


A policy of reinsurance provided that the loss should be payable pro rata, 
at the same time as by the original insurance; also that it should not 
be liable for a greater proportion of the loss than the amount insured 
bore to the whole insurance. 


Held, That the liability was proportional to the amount insured by the 
original insurer at the time of contracting, and was not affected by a 
subsequent reduction of the original insurance made without agree- 
ment with the reinsurer. 

Held, That expert testimony regarding the object of the pro rata provision 
was not admissible where its meaning had already been judicially set- 
tled. 


Appea! from Supreme Court, Appellate Division, First De- 
partment. Action by the Home Insurance Company and an- 
other against the Continental Insurance Company. From a 
judgment of the Appellate Division (89 App. Div., 1), affirming 
a judgment for less than their claim, plaintiffs appeal. 


Gro. RICHARDS, for Appellants. 
WiLiiAM C. TRULL, for Respondent. 


* Dectsion rendered, Feb. 3, 1906. 
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VANN, J. 

This action was brought by two fire insurance companies 
against a third upon a contract of reinsurance in the standard 
form, made under the following circumstances: On the 12th of 
June, 1895, the plaintiffs, “each acting and contracting for itself, 
and not one for the other,” by a policv otherwise joint in form, in- 
sured one Heilner for the term of one year to an amount not 
exceeding $10,000 against loss by fire to a quantity of wool. On 
the 16th of July, 1895, the defendant reinsured the plaintiffs 
against all loss, except as otherwise provided, under their said 
policy to Heiiner to an amount not exceeding $5,000, “subject 
to the same risks, conditions, valuations, indorsements and 
assignments as are or may be assumed or adopted by the Home 
Insurance Company of New York and the Phoenix Insurance 
Company of Hartford, Conn.” It was also provided that “the 
loss, if any,” should be 

Payable pro rata at the same time and in the same manner as 

by said companies. Other reinsurance permitted, if desired. 

These provisions appeared in what is called a rider attached to 
the standard form of policy in order to convert it into a contract 
of reinsurance. It was provided in the body of the policy that 
the defendant should not be liable 


For a greater proportion of any loss on the described property 
* *& * than the amount herebv insured shall bear to the 
whole insurance, whether valid or not. * * * Liability for 
reinsurance shall be as specifically agreed hereon. 


Prior to August 12, 1895, the plaintiffs, at the request of Heil- 
ner, and without notice to the defendant, reduced his insurance to 
the sum of $2,000, and on that day the property covered by their 
policy was injured by fire to an amount exceeding $3,000. They 
paid Heilner $2,000, the amount of their policy as reduced, and 
they also paid $14.10 for the necessary expense of adjusting the 
loss. ‘They served proofs of loss on the defendant, claiming that 
they were entitled to $2,014.10, the whole amount paid by them, 
and more than sixty days thereafter commenced this action to 
recover that sum. Upon the first trial. they were awarded the 
whole amount claimed, but the judgment was reversed by the 
Appellate Division: Home Ins. Co. vs. Continental Ins. Co., 62 
App. Div., 63. Upon the second trial the defendant was held lia- 
ble for $1,007.05, or one-half the amount claimed, and, as an 
offer of judgment for that sum had been served, costs were al- 
lowed against the plaintiffs, and judgment was entered in their 
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favor for the remainder only. After affirmance by the Appellate 
Division they appealed to this court. 

The plaintiffs claim that the defendant under its policy of rein- 
surance is liable for the whole loss which they sustained under 
their policy of insurance. The defendant claims that it is liable 
for only one-half that amount, upon the theory that its contract 
is limited to such proportion of the loss as the amount of reinsur- 
ance bears to the amount of insurance. The controversy turns 
upon the meaning of the following sentence as used in the policy 
of reinsurance :— 

The loss, if any, payable pro rata at the same time and in 
the same manner as by said companies. 

The mooted words are “pro rata,” which mean, literally, “ac- 
cording to the rate,” or, as ordinarily understood, “in propor- 
tion.” The loss, therefore, is payable according to some propor- 
tion, and must be apportioned in some way. Obviously, the 
apportionment, as to parties, is to be made either between the 
plaintiffs alone or between the plaintiffs and the defendant; and 
as to amount, on the basis of facts existing at the date of the 
policy or at the date of the loss. If it is between the plaintiffs 
simply, the provision is unnecessary, and is of slight concern to 
one and of no concern to the other party to the contract; but, 
if between the contracting parties, it relates to the amount of 
reinsurance to be paid, and has a function to perform of import- 
ance to both. We agree with the Appellate Division that the 
parties intended to divide the loss between themselves according 
to the proportion which the amount of the defendant’s policy of 
reinsurance bears to the amount of the plaintiffs’ policy of insur- 
ance. The promise of the reinsurer was to indemnify the insur- 
ers to an amount not exceeding $5,000 against their liability 
under the policy for $10,000 to Heilner by paying pro rata any 
loss sustained by them; that is, by paying any such loss in pro- 
portion to the sums covered by the respective policies. There 
was no promise to pay the full amount of insurance, but a certain 
proportion thereof. The defendant did not say to the plaintiffs, 
“I will pay your loss, not exceeding $5,000,” but, “I will pay my 
proportion of your loss, not exceeding $5,000.” The proportion 
was fixed by the contract in accordance with the amount of insur- 
ance furnished by either party as stated in the policy of reinsur- 
ance, or at the ratio of 5,000 to 10,000, which is one-half. After 
the contract was made, the proportion could not be changed 
without the consent of both parties. It could not be affected by 
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any act of the plaintiffs in modifying their contract with Heilner, 
The right to change their contract with him was unrestricted, 
but any change could not affect the ratio of 5,000 to 10,000, which 
was agreed upon as the basis of division. The amount of insur- 
ance might be changed, but not the proportion which the rein- 
surer was to pay if a loss occurred. The plaintiffs, by agreement 
with the owner of the property, might reduce the amount of his 
policy to $2,000 or increase it to $20,000, but the promise of the 
defendant to pay in accordance with the proportion originally 
fixed would remain unchanged. That promise was to pay upon 
the ratio settled by the facts existing at the date of the contract, 
and which were stated therein. It was agreed that the amount of 
insurance was $10,000, and that the amount of reinsurance should 
be $5,000, payable pro rata in case of loss. ‘There is no agree- 
ment to pay the whole loss, but a pro rata share thereof, in pro- 
portion to the amounts of the policies as they stood when issued. 
The premium paid to the defendant is presumed to have been 
arranged with reference to those amounts. The plaintiffs 
received a premium of $230, and they paid $115, or one-half 
thereof, to the defendant, which assumed a like proportion of the 
loss. 

While the “risks, conditions, valuations, indorsements, and as- 
signments” of the policy of insurance might be changed by the 
plaintiffs for their own convenience after the policy of reinsur- 
ance was issued, it could have no effect on the defendant's prom- 
ise, which was founded upon the amount of original insurance 
existing when it was made. The plaintiffs, by altering their risk 
with the insured, could not alter the proportion of any loss which 
the defendant had agreed to pay. That proportion was deter- 
mined by the defendant’s policy in accordance with the facts as 
they stood at its date and as they were therein recited; and, 
while they might subsequently be changed, the proportion would 
remain the same, because it was agreed upon as the basis of the 
contract to reinsure. The defendant took upon itself one-half of 
the plaintiffs’ risk under a certain policy, specifically identified by 
number, not one-half of all risks outstanding. If the plaintiffs at 
the same time had had other policies on the same property not 
referred to in the defendant’s policy, the proportion would not 
have been changed, for it depended upon the ratio between the 
amount of the particular policy specified and that of the policy of 
reinsurance as issued. 

The paragraph quoted from the body of the policy in suit is 
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an apportionment clause which relates simply to policies of rein- 
surance as between themselves: Farmers’ Feed Co. vs. Scottish 
Union Ins. Co., 173 N. Y., 241. It affects the adjustment be- 
tween reinsurers only, and would control the amounts to be con- 
tributed by defendant’s policy and any other policy of reinsurance 
which might have been taken out by the plaintiffs. No question 
of that kind has arisen, and the present controversy depends 
wholly upon the words of the reinsurance slip attached in the 
form of a rider. As we read,those words, they fix the propor- 
tion to be paid by the defendant in case of a loss according to the 
ratio which the amount of its policy bore to the amount of plain- 
tiffs’ policy when it was written. In no other way can adequate 
torce be given to the words “pro rata,” which, by their ordinary 
meaning, as used in the policy, before us, as well as by the mean- 
ing given them by the courts when used under like circumstances 
in other policies, are the controlling words of the contract. This 
court has held that a policy without them means what the plain- 
tiffs claim, and a policy with them what the defendant claims the 
contract in question means. In an early case the words “pro 
rata” formed no part of the promise of the reinsurer, which was 
absolute in form. The agreement was “to make good unto the 
reinsured all such loss or damage, not exceeding” $10,000 “‘as 
should happen by fire to the property described.” The original 
insurance was $22,000, the reinsurance $10,000, and the loss $14,- 
373.76. A recovery of the whole amount of the reinsurance was 
sustained, although the reinsurer was insolvent, and could not 
meet its contract with the insured: Hone vs. Mut. Safety Ins. 
Co., 1 Sandf., 137; Mut. Safety Ins. Co. vs. Hone, 2 N. Y., 235. 
Twenty-five years later a case was presented where the policy of 
reinsurance contained this clause: “Loss, if any, payable pro 
rata at the same time with the reinsured.” The insurance was 
$5,000, the reinsurance $2,500, and the loss $4,407.62. This 
court, after quoting the pro rata clause, said that it did not occur 
in the case last cited, and then continued as follows: “By virtue 
of the first part of this clause the defendant is not bound to pay 
the full amount reinsured by its policy, but only such a propor- 
tion of the amount of the loss as is in the ratio of the amount of 
ihe reinsurance to the amount originally insured. Thus, the de- 
fendant’s reinsurance being for half the amount of the original 
insurance, the defendant is to pay half the loss:” Blackstone vs. 
Alemannia Fire Ins. Co., 56 N. Y., 104, 107. The effect of the 
words under consideration is clearly shown by these cases, for in 
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the earlier, where they were wanting, the promise was held to be 
absolute, while in the later, where they were present, it was held 
to be proportionate, or according to the ratio between the insur- 
ance and reinsurance. The Blackstone Case has pointed the 
way to judgment in various courts of high standing: Imperial 
Fire Ins. Co. vs. Home Ins. Co., 15 C. C. A., 609; Consolidated 
Real Estate & Fire Ins. Co. vs. Cashow, 41 Md., 59; Illinois 
Mut. Ins. Co. vs. Andes Ins. Co., 67 Ill., 362. See, also, Conti- 
nentail Ins. Co. vs. Aitna Ins. Co., 138 N. Y., 16, 21: Ins. Co. of 
the State of N. Y. vs. Associated Mirs. M. F. Ins. Corp., 70 App 
Div., 69,74; 174.N. Y., 541; 24 Am. & Eng. Encyc. (2d Ed.), 267. 

Upon the trial the testimony of experts as to the usage and 
object of underwriters in inserting the pro rata clause in policies 
of reinsurance, although received by the referee, was finally 
struck out upon motion oi the defendant, against the objection 
and exception of the plaintiffs. The motion was properly 
granted, for the evidence was incompetent. It did not tend to 
show the meaning of technical terms, nor place the referee in the 
situation of the parties so that he could construe their agreement 
from their standpoint when it was made. The effect of the evi- 
dence was to contradict the plain language of the policy after its 
meaning had been settled by the construction of the courts. 
Usage cannot control law nor change the legal meaning of a con- 
tract: Hone vs. Mut. Safety ins. Co., 1 Sandf., 137, 149; Mut. 
Safety Ins. Co. vs. Hone, 2 N. Y., 235, 240; Wheeler vs. New 
bould, 16 N. Y., 392, 401; Bigelow vs. Legg, 102 N. Y., 652, 654. 

The judgment should be affirmed with costs. 


BARTLETT, J. (dissenting). 

I am of opinion that the pro rata clause in the contract of rein 
surance is properly construed by plaintiffs’ counsel, and if it is 
desired to hold the original company to any fixed amount of 
insurance, the retainer clause must be used. This practice has 
long prevailed in the insurance world, and to hold otherwise will 
greatly disturb the due course of business and possibly necessi- 
tate a change in the form of policies that have been long in use. 

Cullen, C. J., and Gray, O’Brien, Haight and Werner, JJ., con- 
cur with Vann, J. Bartlett, J., reads dissenting memorandum. 

Judgment affirmed. 








Continental Ins. Co. vs. Thomasson. 


COURT OF APPEALS OF KENTUCKY. 


CONTINENTAL INS. CO. 
v8. 


THOMASSON.* 


The insured’s interest was, after issue of the policy, changed from a fee to 
a life estate. He was told by the agent that the change did not affect 
the insurance, and afterward collected a premium note with knowl- 
edge of the facts. The poiicy provided that a change of title invali- 
dated it, and required any waiver to be indorsed and signed by the 
agent. 

Held, That the acts of the agent, without knowledge of the limitations on 
his authority by the insured, was a waiver which bound the company. 
His knowledge was that of the company. 

Held, That the burden was on the company to show that the life estate was 
of less value than the insurance. 

Held, That where the loss was payable to the mortgagee as his interest 
might appear and the mortgage was subsequently renewed, the loss 
was prima facie payable to the mortgagee to the extent of his interest. 


Appeal from Circuit Court, Crittenden County. Action by J. 
H. Thomasson agaitst the Continental Insurance Company. 


From a judgment for plaintiff, defendant appeals. 


J. A. & Jno. A. Moore, for Appellant. 
JamEs & JAmEs and A. C. Moorg, for Appellee. 


Hosson, C. J. 

J. H. Thomasson, the appellee, insured his house, barn and 
some personal property with the appellant company on August 
7, 1899, for five years, and on the 8th day of December, 1903, the 
property was destroyed by fire. He sued to recover for the loss, 
and, having succeeded in the Circuit Court, the insurance com- 
pany appeals. 

The policy, among other things, provided that :— 


If any change take place in title or possession (except by suc- 
cession by reason of the death of the assured) of the property 
herein named, * * * this entire policy shall be null and 
void. It is stipulated that no agent or employee of this com- 
pany, or any other person or persons than an officer of the 
company in its Western department at Chicago, IIlI., shall 
have power or authority to waive or alter any of the terms or 
conditions of this policy or to make any indorsement hereon, 
and all agreements by such officer must be signed by him. 


* Decision rendered, January 31, 1905. 
Vou. XXXIV.—22. 
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During the currency of the policy the assured made a deed to 
his son, A, G. Thomasson, for one hundred and twenty-five acres 
of land, which included the residence and barn, but by a written 
agreement between them, which was omitted by mistake from 
the deed, this deed was not to take effect in possession until the 
death of the father, and he in the meantime was to have a life 
estate in the property. Aiter this was done, the last premium 
note of the insurance company fell due, and when it was pre- 
sented by the agent of the company for payment he was informed 
by both the father and the son as to the condition of the title to 
the land, and he said that he knew it, and that it was all right, 
and would make no difference in the insurance. The premium 
note was paid upon this assurance, and some four or five months 
after this the house burned down. ‘The company refused to pay 
the loss on the ground that there had been a change of title to 
the property, relying upon the clause of the policy above quoted, 
and insisting that the agent was without authority to waive the 
condition. The agent denies that he made the assurance above 
referred to, but this was proved by three witnesses, and he ad- 
mits himself that they asked him if the insurance would be all 
right. A man named J. S. Henry represented the company at 
the time the policy was taken out. He took the application and 
received the first payment, forwarding it to the home office in 
Chicago, from which the policy was issued. Some time after 
this he ceased to be the agent, and Ab Henry became agent in 
his place. The premium note was sent by the company to him 
to collect, and he collected it, telling the assured the deed from 
him to his son made no difference in the insurance, as above 
stated. 

The provisions of the policy that its conditions should not be 
waived except by a writing indorsed on the policy and signed by 
certain of its officers is not applicable, for the reason that, not- 
withstanding this provision, the company might be estopped to 
rely on a forfeiture of the policy. If the policy had become null 
and void by the change in the title to the property, the company 
had no right to collect the premium note trom the assured. Ii, 
with this knowledge, it collected the premium note, assuring the 
insured that his insurance was all right, it cannot now be heard 
to say that the policy is not in force. The weight of the evidence 
shows that the agent knew these facts, and so the question is 
narrowed down to this: is the knowledge of the agent the knowl 
edge of the company? Neither J. S$. Henry nor Ab Henry, who 
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succeeded him, and collected the premium note, had authority 
to issue policies of insurance. The authority of each was limited 
to the taking of applications and the collection of premiums, the 
applications being forwarded to the Chicago office, where, if the 
application was approved, the policy was issued. In Phoenix Ins. 
Co. vs. Spiers, etc. (87 Ky., 285), the company had a local agent 
named Curtis, who took applications for insurance, made the 
surveys, received premiums, and countersigned and delivered 
policies to the insured, but did not issue them. The policy pro- 
vided that it should be void if any other insurance was taken 
upon the property. Additional insurance was taken with the 
knowledge of Curtis, and the question was whether his knowl- 
edge was the knowledge of the company. The court, resting its 
opinion upon the ground that the acts of an agent within his 
ostensible authority are the acts of the principal, held the acts of 
Curtis within the apparent scope of his authority and binding 
upon the company. Among other things, after discussing a 
number of authorities, the court said: ‘He usually represents a 
company remotely located. Its patrons in the vicinity naturally 
look to him for direction generally as to insurance obtained 
through him. He is generally regarded as having full power in 
relerence to it. Being usually the only man upon the ground 
having anything to do with it, the persons insured in his com- 
pany, with few, if any, exceptions, would, in the absence of notice 
that his powers were limited, regard his statement as to any 
matter relative to such insurance as authoritative, and any notice 
to him as to it is sufticient. ‘They rarely know anything of the 
company or of its officers, who issue the policies, and look to 
the agent through whom they have obtained the insurance as the 
complete representative of the company in everything connected 
with that insurance. li they did not consider that they were 
authorized to do so, it would undoubtedly create distrust and 
cripple the business. As to third parties, the agent should, in 
the absence of notice to the contrary, be regarded as possessing 
all the powers his occupation fairly imports to the public. Under 
this rule, an agent who solicits the insurance, takes the applica- 
tion, receives the premium, and delivers the policy, may, in our 
opinion, by his conduct or acts, bind his company by way of 
waiver of a forfeiture on account of additional insurance, in the 
absence of knowledge upon the part of the assured that his 
powers in this respect have been restricted. This being so, it 
follows that the knowledge of the agent under such circum- 
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stances is to be imputed to the company.” ‘This rule was fol- 
lowed in Hartford Life Ins. Co. vs. Hayden’s Adm’r, go Ky., 39; 
Wright’s Adm’r vs. Northwestern Mut. Life Ins. Co., g1 Ky., 
208. It has been held by this court that where an agent, with 
authority to solicit insurance, take applications, and collect pre- 
miums, learns, when taking the application, of defects of title or 
other matters affecting the risk and rendering the contract of 
insurance void, his knowledge is the knowledge of the company: 
Rogers vs. Farmers’ Mut. Aid Ass’n, 106 Ky., 371; London & 
Lancashire Ins. Co. vs. Gerteisen,, 106 Ky., 815; Citizens’ Ins, 
Co. vs. Crist, 22 Ky. Law Rep., 47; and A®tna Life Ins. Co. vs. 
Hartley, 24 Ky. Law Rep., 57. The case before us cannot fairly 
be distinguished from the Spiers Case, or the subsequent cases 
following it. There is nothing to indicate that the assured had 
notice of any limitations upon the apparent authority of the 
agent, Ab Henry. If the agent, instead of telling the assured 
that his insurance was all right, had told him that the change of 
title forfeited the policy, he had unquestionably authority to 
take an application for insurance on the property and collect 
the premiums therefor. He was the only representative the 
company had in the locality. He determined that this was un- 
necessary, and that all that was needed was that the insured 
should pay his premium note. It was within the apparent scope 
of the authority of the agent, under the circumstances, to de- 
termine a question of this character, and when, with knowledge 
of all the facts, he collected the premium, assuring the insured 
that his insurance was all right, it was his duty to report the facts 
to his company ; and it is to be presumed that he did this: Rhode 
Island Underwriters’ Ass’n vs. Monarch, 98 Ky., 305. 

It was unnecessary for the plaintiff to aver that the life estate 
of J. H. Thomasson in the property destroyed was of value 
equal to the insurance, for, if the company is estopped to rely 
upon the clause forfeiting the policy on account of the change of 
title after collecting the pay for the insurance with knowledge oi 
the condition of the title, it must be presumed it so agreed to 
carry the insurance upon the ground that the life estate of the 
insured was oi value sufficient to justify it. In other words, if it 
waived the change that had been made in the title, aside from 
section 700 (Ky. St., 1903), the burden is at least on it to show 
that the life estate was of less value than the amount of the in- 
surance, and there is neither pleading nor proof in the record 
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that the life estate of J. H. Thomasson was not sufficient to 
cover it. 

By the terms of the policy, the loss, if any, was payable to the 
mortgagee, P. S. Maxwell, as his interest may appear. The 
mortgage to Maxwell was renewed after the policy was issued, 
but the amount was not increased beyond the original amount 
of the debt, and it does not appear that any right of the defend- 
ant was affected by this, or even that it was informed of the 
amount of the Maxwell debt at the time the policy was issued. 
Prima facie the policy was payable to Maxwell to the extent of 
his mortgage debt as it appeared from the record in the county 
clerk’s office. The verdict of the jury, under the instructions of 
the court, is, in effect, a finding that the agent Henry had notice 
of the change in the mortgage. 

Judgment affirmed. 

Paynter and Barker, JJ., dissent. 


SUPREME COURT OF MISSOURI. 


IJAMS 
v8. 


PROVIDENT SAVINGS LIFE ASSUR. SOC. 
oF NEw YORK.* 


The insured brought action for damages against the company, alleging 
that the agent had solicited him to take out a renewable term policy, 
representing that the premiums would be level, and showing him a 
letter from the president to the same effect, claiming also that the 
deception was not discovered until he had reached an wuninsurable 
age. He admitted that he had examined the policy and the applica- 
tion attached to see that the amount, the premium and the words 
“level premium” were as he had agreed. The application was for a 
yearly renewable term policy, which latter clearly stipulated that the 
premiums increased according to a printed schedule, and that divi- 
dends would be applied in their reduction. Expectations had been 
published by the company, showing how it was expected that the 
dividends would meet the increase. After seven years they failed to 
do so, and an increased premium was demanded. 

Held, That the damages were too remote and speculative. 

Held, That the form of policy was that applied for, and that the term level 
premium was not improperly used. 

Held, That the policy as written embodied the whole contract, and that 
after its retention so long it could not be claimed that the representa- 
tions of the agent should be binding on the company. 


In Bane. Appeal from Circuit Court, Jackson County. Action 
by Thomas H. Ijams against the Provident Savings Life Assur- 


* Decision rendered, December 13, 1904. 
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ance Society of New York. From a judgment in favor of de- 
fendant, plaintiff appeals. 


Hous & FIDLER, for Appellant. 
Wo. T. G1LBERT, KARNES, NEw & KRAUTHOFF, and YArss, 
MASTIN & HOWELL, for Respondent. 


ROBINSON, C. J. 

On the 4th day of September, 1900, plaintiff filed in the Cir- 
cuit Court of Jackson County the following petition in two 
counts :-— 

“Plaintiff states: That the defendant is, and at all the dates 
hereinafter mentioned was, a corporation, and as such doing a 
life assurance business in the state of Missouri. That on the 15th 
day of January, 1892, plaintiti applied to defendant for insurance 
upon his life in the sum of ten thousand dollars, payable at plain- 
tiff’s death to his wife, Martha L,. ljams, at an annual level rate 
premium of $217.20 on the yearly renewable term plan. That 
defendant on January 19, 1892, issued two policies of five thou- 
sand dollars each to cover the amount of said ten thousand dol- 
lars so applied for by plaintiff, and divided the premium to be 
paid; namely, $108.60, per annum on each of said policies. That 
at the time said application was made and said policies were 
issued and accepted, and as the sole inducement for plaintiff to 
accept the same and to pay the annual premium therefor, defend- 
ant represented to plaintift that the premium agreed upon; to 
wit, $217.20 per annum, should remain the same during the life 
of said policies, and that said policies were level rate policies, and 
should be kept and maintained as such level rate policies, and 
no change made in the premiums agreed upon, and were the 
kind applied for by plaintiff in said application for insurance. 
Plaintiff avers that said application is in writing and is in the 
possession of defendant, and plaintiff is unable to get the same 
or a verified copy thereof to file with this petition. Plaintiff says: 
That he had only a limited knowledge of the business of life in- 
surance, and wholly relied upon the representations of the 
defendant, believing them to be true, and solely on the good 
faith of said representations being true; namely, that said poli- 
cies were yearly renewable term level rate policies, the premium 
to remain the same unchanged during the life of said policies 
as applied for by plaintiff, he accepted the same, and paid the 
annual premiums, and carried out his contract, in all particulars 
as he had agreed to do, for the term of seven years; his said pay- 
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ments of premiums amounting in the aggregate to $1,520.40. 
That just prior to the 19th day of January, 1899, defendant noti- 
fied plaintiff that he did not have level rate policies, but that said 
policies were on the participating plan, and that his premium 
would be raised to $312 per annum. That plaintiff tendered to 
defendant the annual preniium agreed upon, which defendant 
refused to accept, and declared said policies void for non-pay- 
ment of premium, and declared the payments made by plaintiff 
forfeited, and wholly violated its contract with plaintiff, as plain- 
tiff had applied for, and which the defendant led and induced 
plaintiff to believe it was making with him, and which it had 
accepted his money for seven years. Plaintiff avers and charges 
the fact to be: That the defendant wrongfully and fraudulently, 
with intent to cheat and defraud plaintiff, issued policies on said 
application which were not level rate premium policies as ap- 
plied for by plaintiff, and falsely and fraudulently made the false 
representations and statements aforesaid regarding said poli- 
cies, knowing them to be false, to deceive plaintiff and lull him 
into the belief that he had what he had bargained for, until such 
time as he had paid out the sum of $1,520.40 aforesaid, fraudu- 
lently intending at the time to raise said annual premium, when 
plaintiff had become of an age where he could not get insurance 
and had parted with such an amount of money to defendant on 
this false and fraudulent scheme that he would prefer to stand the 
deceitful imposition rather than go uninsured and forfeit the 
premiums so paid. That plaintiff had no knowledge or informa- 
tion of this deceit on the part of defendant, or that its representa- 
tions to plaintiff were false, until about the Ist day of January, 
1899, when plaintiff then continued to make tender of his said 
premium as agreed upon, and endeavored to induce defendant to 
continue to carry out its said agreement so made with plaintiff, 
until he found he was without insurance and must lose all the 
money which had been so deceitfully and fraudulently taken from 
him by defendant, or seek redress in the courts. Wherefore plain- 
tiff says that, by reason of the wrongful, deceitful and fraudulent 
acts of the defendant as in the premises alleged, he has sustained 
damages in principal and interest paid to defendant up to January 
19, 1899, in the sum of $1,839.68, with interest at 6 per cent on 
said amount from said date, for which he asks judgment. 

“(2) Plaintiff, for second count and further cause of action 
against defendant, says: That the defendant did, on or about 
the 19th day of January, 1892, accept from him a written applica- 
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tion, the same mentioned in said first count and herein referred 
to, for life insurance on plaintiff’s life in the sum of ten thousand 
dollars, payable at his death to his wife, Martha L. Ijams, for 
and in consideration of an annual level rate premium of $217.20, 
to be paid by plaintiff on January 19th of each year, for which 
defendant agreed to issue to him two policies of insurance, of five 
thousand dollars each, upon which said premium should be 
equally divided, and said policies to be renewed and extended at 
each annual premium during the life of plaintiff. The defendant 
issued policies to plaintiff, which it wrongfully and fraudulently, 
with intent to cheat and defraud plaintiff, represented to plain- 
tiff to be level rate policies, and falsely represented that the pre- 
mium of $217.20 per annum would carry said policies during 
their life, and would be renewed from year to year, and were the 
kind of policies which plaintiff had applied for on a level rate pre- 
inium, which should not be varied or changed as long as said 
amount of $217.20 per annum was paid by plaintiff. That with 
said understanding and agreement plaintiff received said policies 
and paid said premium, which defendant accepted each year for 
the term of seven years, falsely and fraudulently keeping plaintiff 
lulled into the belief that the statements so made by defendant as 
aforesaid were true, and that it had given plaintiff the kind of 
policies and assurance he applied for. That when plaintiff had 
become of an age and in such a condition of health that he could 
not obtain insurance on account thereof, and before he had any 
reason to believe said representations and statements were false, 
and after said plaintiff had paid on said policies the sum of $1,- 
520.40, and complied with all the terms of said agreement, defend- 
ant for the first time informed plaintiff that his said policies were 
not, as it had represented to him, level rate policies, but were in 
fact participating premium policies, and that his premium would 
be raised to the sum of $312 per annum. Plaintiff had no knowl- 
edge or information of this intended fraud until such notice to 
him by defendant on or about January, 1899. That plaintiff then 
iendered to defendant his usual premium which had been agreed 
upon, which defendant wrongfully refused to accept; and, after 
repeated tender and urgent appeal on the part of plaintiff to 
defendant to carry its contract out with him in good faith, it 
absolutely refused, and declared plaintiff’s policies forfeited for 
non-payment of premium. Flaintiff says that he cannot now 
obtain insurance on his life on account of his age and physical 
condition, to make provision for his family as he was led by de- 
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tendant to believe he had done, and that all the said false and 
fraudulent representations so made by defendant as aforesaid as 
to the kind of insurance plaintiff was getting and paying for was 
the sole reason for plaintiff accepting the same and parting with 
his money with a feeling of security for the space of seven years, 
and that said representations were false, and so known to be by 
defendant, and were knowingly, fraudulently and willfully made, 
with intent to deceive, cheat and defraud plaintiff, and said acts 
of defendant for,said length of time have forever barred plaintiff 
irom making the necessary provisions for his family by life insur- 
ance. Wherefore plaintiff says he has been damaged, in addition 
to the damages prayed for in the first count of his petition, in 
the sum of five thousand dollars, which he prays to be adjudged 
against the defendant, and in favor of plaintiff, and for costs.” 

\t the trial the Circuit Court sustained an objection by de 
fendant to the introduction of testimony in support of the second 
count of the petition, with this remark: “Said count does not 
state a cause of action against defendant.” And, after hearing 
the testimony offered in support of the first count of plaintiff's 
petition, the court gave, at defendant’s request, an instruction, in 
the nature of a demurrer thereto, that plaintiff was not entitled 
to recover, whereupon plaintiff took an involuntary non-suit, 
with leave to move to set same aside, which motion was in due 
time filed and by the court overruled, and the cause has been 
brought here on plaintiff's appeal from the judgment of the court 
refusing to set aside its judgment of non-suit, and grant to the 
plaintiff a new trial. 

If, for sake of plaintiff’s contention, it be conceded that he had 
the right to rescind and abandon the contract of insurance held 
by him, on account of the fraud alleged, and proceed as he did 
under the first count of the petition to recover as damages the 
amount of the premium paid on said contract of insurance re- 
scinded, and at the same time might also recover upon a second 
count other damages by him sustained resulting from the same 
iraudulent act, yet it must be seen at a glance that the damages 
sought to be recovered under the second count of plaintiff’s peti- 
tion are too remote and speculative to constitute the foundation 
for a legal cause of action. Under this count, in addition to the 
damages sought to be recovered in the first count, plaintiff 
claims to have been further damaged in the sum of $5,000 be- 
cause of his inability to make provision for his family by means 
of life insurance, occasioned by his advanced age and his then 
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physical condition. This, at least, in plaintiff’s brief, is what is 
asserted to be the foundation upon which rests his claim for 
$5,000 damages, however uncertain may be thought the purpose 
of the pleader from a reading of the petition itself. But, in what- 
ever light the allegation of this count may be read and consid- 
ered, it must be apparent that the damages claimed are not the 
natural, proximate, or probable consequences of the fraud 
alleged, and the trial court was right in refusing to hear testi- 
mony thereon. Such damages are so remote, and depend for 
their establishment upon so many other facts and circumstances, 
which the court must know are impractical of satisfactory or 
definite proof, that it should be considered as constituting no 
proper foundation for a cause of actign. What witness could 
say that, but for the security into which the plaintiff was lulled by 
the defendant's alleged fraud, the plaintiff would or could have 
procured other insurance on terms as favorable as that given to 
him by the defendant company in this case? Who could say that 
any other insurance company, upon an examination it might 
have made into the life and habits of the plaintiff, would have 
taken him as an insurable risk at the time the policy in this case 
was issued by defendant? Or what proof could have been made 
that this imaginary insurance company, which the plaintiff might 
have selected (but for the fraud of the defendant), would not 
have canceled any policy it then was willing and ready to have 
issued, or that the plaintiff himself would not for some excuse, 
captious or otherwise, have refused to pay the premiums exacted 
of him by the supposed company, as in the case with defendant 
company? And so on indefinitely conditions might be suggested 
about which no satisiactory proof could in the very nature of 
things be made. 

Appellant’s next and his chief contention, however, is that the 
trial court committed error against him in directing, as it did, a 
verdict in favor of defendant upon the facts shown as applied to 
the averments in the first count of his petition. The disposition 
of this contention will necessitate a recital of the salient facts in 
the case, and this will be done by quoting the exact language of 
plaintiff's chief witness Mumford, who at the time of the issuance 
of the policy to plaintiff was defendant’s solicitor in Kansas City, 
and that of the plaintiff himself, and by setting out some of the 
important and controlling features of the policies issued to and 
received by plaintiff. 
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The witness W. B. Mumford after his answers to the usual 
preliminary questions propounded, testified as follows :— 

“Q. I will ask you to state the circumstances under which you 
took it, and all about it and connected with it. A. Well, it was 
some time ago, and I don’t know as I can now give the entire 
circumstances attending the taking of that application. I can 
give them to you in a general way. I had known Mr. Ijams for 
a good many years—’ Here there was an interruption by de- 
fendant’s counsel, after which, when settled by the court, the 
witness continued: “I met Mr. [jams, I don’t remember exactly 
where. We met each other frequently on the street and various 
places, possibly at lunch table, possibly most anywhere, and we 
were discussing insurance, and he told me he wanted me to write 
him some insurance. I told him I would be very glad to do it, 
and he stated that he wanted a policy that he would pay an an- 
nual premium on, and that would not be jumping up and down or 
changing, and he asked me did I write that kind of a policy, or 
something like that. I told him I thought I did. I thought we 
had a policy. I don’t remember whether it was a new policy at 
that time or not, and | told him that I wanted to write him one 
of what was known as the ‘level rate policy,’ and that the pre- 
miums would be level during life. That was my opinion about it, 
and I gave him the rate. The rate was satisfactory, but he was 
not satisfied with that. I told him that [ would write—that I had 
the authority to write—'level rate’ in the application, which 
meant that the premium would remain, would be, level; that it 
was the intention of the company to keep that level. The Court: 
What was that? A. 1 told him that I had authority to write into 
the application the words ‘level rate,’ and that it was the policy 
of the company—it was the intention of the company—to keep 
the premium level by the application of the surplus, and there 
was no question about that at all. Well, he said he kind of ques- 
tioned my authority in regard to writing the words ‘level rate’ in 
the application. I told him I had it. ‘Well,’ he says, ‘if you will 
get authority from Mr. Homans, and show it to me, that you 
have got the right to write “level rate” in the body of this appli- 
cation, and that is what it means, that this surplus will be applied 
to keep this premium level, why I will take the policy.’ That is 
about what was said, and 1 wrote to Mr. Homans. QO. Who was 
Mr. Homans? A. Mr. Homans was the president of the Provi- 
dent Savings Life Assurance Society. I wrote to Mr. Homans, 
and I received an answer from him in regard to the matter. I 
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went over to Mr. Ijams’, and told him. ‘Now,’ I said, ‘here is a 
letter from Mr. Homans,’ and I handed it to him, and he read it, 
and we both read it together—read it several times. He was 
rather skeptical about it. ‘Well,’ he says, ‘I reckon that is satis- 
factory. That is all right,’ and so on. ‘I will take the policy. I 
have known you a long time,’ and everything like that, ‘but | 
would rather have the authority from the company.’ ‘Very well, 
I says, ‘you have got it now.’ And I wrote the application and 
wrote the words ‘level rate’ into it. Q. Now, what did you mean 
by that when you wrote it? A. I meant just what I said—that it 
was the intention of the company to apply the surplus on that 
policy to keep that premium level; that was their intention. Q. 
Well, how long was it to be level? A. Because, if it hadn’t been 
their intention, we would have written the other policy. There 
was another policy written where the surplus was not held and 
applied to keep the premium level. It was applied in another 
way. And the result is that these are They call these the 
‘level rate policies,’ ‘because this surplus was held and applied 
to keep this premium level, and according to the figures and ac- 
cording to the data held out to us agents by the company we 
could figure it out ourselves. It went to show that the proper 
application of this surplus fund would keep this policy level dur- 
ing his lifetime, or up at least to the age of 70, although it was not 
called an ‘age of 70 policy ;’ but there was no way that we could 
figure it but what it would be a safe proposition to keep it to the 
age of 70 anyhow, but the intention was to keep that policy level 
during his lifetime by the application of that surplus fund. Q. 
When you wrote to Mr. Homans, did you tell him of the position 
of Mr. Ijams? A. I wrote to Mr. Homans and told him that Mr. 
Ijams would not accept a policy unless there was authority for 
me to write the words ‘level rate’ in that policy. Q. And that it 
was to keep level during his lifetime? Mr. New: You mean in 
the application—‘write in the body of the application.’ A. The 
words ‘level rate.” Mr. New: When you said ‘policy,’ it was a 
slip of the tongue? A. Yes. By Mr. Hollis: Q. What did he 
tell you, if anything, other than giving vou the authority? A. 
Well, the letter I received, J don’t remember the contents of it at 
all, no more than that it was sufficient for Mr. Ijams and myself 
at the time. We both took it, and we both read. it, and on the 
strength of it I wrote the words ‘level rate’ in that application, 
and he accepted the policy, but the wording of the letter I don’t 
remember at all. Q. Well, what did you mean by that ‘level 
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rate?” A. I meant just what I said. I meant that that policy was 
a policy that the company intended to keep the premiums level 
on by the application of that surplus fund. Q. And it was never 
to raise or fall, so far as he was concerned? A. That was their 
intention; that was the intention of the company at the time. 
Q. That was their contract? A. That was the contract or stipu- 
lation, that it was the intention of the company to keep that level 
with the application of that surplus fund. Now, it remained with 
them to do it or not to do it, if it could be done. Q. Now, you 
took the application then? A. Yes, sir. Q. After that, and sent 
icon? A. Sent it on. Q. And they returned the policy? A. They 
returned the policy. Q. To you? A. To me, and I gave it to 
Mr. Ijams, and he paid me for it. Q. And was there any other 
understanding, after that understanding, that it should be a level 
rate premium policy? <A. I don’t think it was discussed at all 
after we got the policy. The matter was discussed all before. 
1 don't think there was any discussion in regard to the matter at 
all, any further than the mere payment of it. 1 don’t remember 
any discussion in regard to it. 1 know the premiums remained 
the same during the time I was the general agent, and conse- 
quently there was nothing to discuss. Nothing was ever brought 
up. Q. Do you remember how long it remained as he had pro- 
vided for? A. No; I don’t know anything about that. It was 
along in ’92, and I was general agent until ’95 or ’96, I suppose; 
two or three years or so. ©. Do you know what became of that 
letter that you received from Mr. Homans? A. I have no idea. 
All those things were filed in their regular way in the office. 
Q. By the way, I don’t believe I asked you who Mr. Homans 
was? A. Yes; he was the president of the company. Q. Well, 
where did you leave the letter? A. Oh, in our regular files. Q. 
In your office? A. Yes; we had regular files for everything. Q. 
And when did you leave that office? A. I think it was some time 
in July or June; somewhere in 1896, or 1895. I don’t remember. 
I think it was in ‘96; some time in ’96, I think, June or July. I 
associated myself then with the New York Life, and then went 
to the American. Q. Now, when you took the policy over there, 
was an application attached to the policy? Wasn’t there, when 
you took it over to Mr. Ijams? A. I think the copy of the ap- 
plication was right in the back of the policy. Q. Then what did 
you do? A. That is the Provident Savings’ custom, always to 
have the application on the back of the policy, so that the party 
receiving the policy can see the exact application that was writ- 
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ten. Q. What did you do in regard to calling his attention to 
that application, and showing him that it was the same as the 
one that he had sent on? A. I showed it to him, and he read it. 
(J. It was the same? A. It was the same thing; an exact copy 
of it, precisely. Q. With the words ‘level rate?) A. Written 
right in the body of the application. Q. Now, when you took 
the policy to Mr. Ijams for delivery, what did you do or say, at 
that time? A. Oh, I don’t remember exactly what I did or said; 
but it was natural, | suppose, for me to open the policy, and 
show it to him, and | told him that | had done just what I had 
agreed to do—that there was his policy with ‘level rate’ written 
in the application, just as he wanted it. Q. And you showed it 
to him where it was written in the application? A. Yes, and 
that I had gotten him just what he wanted; and I thought | had. 
Q. And you delivered it to him. Then what did he do with it? 
A. I don’t know. I believe he put it in his pocket. There was 
no discussion about it at all, at that time, any further than, as 
soon as he saw that the application was just like the one he 
signed, that was sufficient, and I showed him that the application 
in the policy was just like the one he signed, and we read it to- 
gether. ©. You had quite a conversation with Mr. Ijams before 
getting that letter from the company, did you not, as to the 
terms of the policy to be issued? A. Oh, we discussed that con- 
siderably, all the time. That is the reason we wrote the letter to 
New York. Q. And by that letter you were able to satisfy him 
that this premium should remain the same during his life and the 
period of the policy? A. Yes; I satisfied him that it was the 
intention of the company to keep that premium level. Q. And 
never let it raise or fall? A. It was perfectly satisfactory. He 
was perfectly satisfied with the intention of the company. He 
got what he wanted, and he believed that President Homans was 
the greatest living insurance man in the world, and thousands ot 
others believed it, like myself, and that it was the intention of the 
company to keep that premium level. Q. During his life? A. 
And that the surplus applied to that premium would keep it level 
©. And he had nothing to do with that surplus, and didn’t want 
anything to do with it? A. No; he didn’t want any dividend. 
He wanted the surplus applied to his premium to keep it level. 
Q. Now, was that the terms upon which he took it? A. Yes, sir. 
Q. Explain, as an insurance man, what is the meaning of the 
term ‘level rate. A. It is simply a tricky term, to be truthful 
about it. Iam onthe stand. The word ‘level rate,’ as it is under- 
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stood by the public, by men that buy these policies, is that it is 
supposed to be level; that is unchangeable; that they stay level. 
©. That is, the same rate agreed upon remains the same? A. 
Stay s level. ‘That is, the understanding of it is that they remain 
level; that is, the annual premium. The policies so written are 
known as ‘level rate policies,’ and they are supposed to be level 
rate policies, and they are level rate policies so far as it is possible 
ior the company to keep that premium level with the application 
of the surplus fund. If the surplus fund is handled judiciously, 
as the company expects it to be handled, and upon which they 
base their policy, then these premiums would remain level; but 
if the surplus fund is not handled judiciously, or some unforeseen 
condition arises where the necessary application of this fund is 
drawn off, drawn away from that policy in some sort of way, 
why, as a matter of course, then that premium is subjected to 
its loss. Q. Now you may state how this application was taken. 
\ir. New: Have you finished your explanation? A. As to the 
level rate policy? Yes; that is what the words ‘level rate’ mean. 
so far as I know.” 

Thomas H. Ijams, called as a witnes in his own behalf, testified 
as follows :— 

“OQ. Give your name to the stenographer. A. Thomas H. 
ljams. QO. Your age. A. 59. Q. Place of residence. A. Kan- 
sas City, Mo. Q. And business and occupation. A. Deputy in- 
ternal revenue collector. ©. You are the plaintiff in this case? 
A. lam. Q. (handing witness application). I will ask you to 
to look at that application and state whether that is the applica- 
tion that you signed for a policy of insurance. A. Yes; it is. 
©. Who did you sign that with; that is, who was the agent? 
A. W. B. Mumford, the gentleman who just testified. Q. State 
now under what circumstances that application was signed. A. 
What do you mean? ‘The conditions leading up to it, and all? Q. 
Yes, and what representations were made to you that induced 
you to sign it. (Mr. New: If your honor please, that is objected 
to as incompetent, irrelevant and immaterial. Whatever nego- 
tiations were had or inducements held out are supposed to be 
merged in the application for the policy. The Court: I will 
hear it, subject to the objection. I can pass on it when I come 
to the instructions. ‘lo the ruling and action of the court the 
defendant at the time duly excepted.) A. Do you want the con- 
versation leading up to it and the whole matter? Q. Yes; state 
all that pertained to it. A. I think it was in December, ’91. I 
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was considering the matter of taking additional insurance, and, 
being personally acquainted with Dr. Mumford, and meeting 
him, I asked him in reference to this policy that he had spoken 
about prior, and he explained the matter; but it was not clear to 
me as to the term ‘level rate,’ and I think I expressed confidence 
in him, if there were no others, that he would outlive me, and 
remain with the company; that I would be satisfied to risk his 
taking care of the matter, but that was uncertain like other mat- 
ters, and I asked him, having special confidence in Mr. Homans, 
{from what I had heard of him as an insurance man, if he would 
write a letter to the president of the company, and he authorized 
him to write the words ‘level rate’ in the application; and the 
explanation of Mr. Mumford that the application would be at- 
tached to and be a part of the policy and a part of the contract, 
and that Mr. Homans should state that the terms ‘level rate’ 
should mean that the same premium at which I commenced 
should continue during my life, that | would take the policy. | 
presume he wrote the letter. He so stated, and later on he came 
to me with a letter under the company’s letter head, with Mr. 
Homans’ name to it, in which it stated that, acknowledging the 
receipt of his letter, and saying to accept the application and 
assure me that the terms ‘level rate’ meant a continuous level 
rate during my life, or while | kept the policy in force, and on 
the representation of the agent and Mr. Homans’ written state- 
ment I accepted the policy and paid for it, and paid continu- 
ously then for seven years without any question. Q. Now, 
when did you first learn after that that you had not a level rate 
policy in that application? A. In December, 1898. It was the 
company’s custom to notify us about a month prior to when the 
premium fell due, and the notice of December, 1898, was the first 
intimation I had of a raise in it, in which they notified me that 
premium due January 19, ‘99, would be $312 and possibly a few 
cents. It was the first intimation | had of it. Q. Now, prior to 
that time, had you kept your premiums satisfactorily to the com- 
pany? A. Yes, sir. Q. There had been no question raised 
about it anywhere? A. Not a particle in the world. Q. What 
did you do then on receiving that information from the company ? 
A. Why, the matter was held in abeyance some little time, con- 
sidering, and finally on pay day— We had a month to consider 
the matter, and on pay day we went in, and in the presence of 
two witnesses tendered him the $217. Q. The last tender you 


made was what date? A. July 19, 1900. Q. Who did you 
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make the tender to? A. To Mr. Gant, the agent of the com- 
pany. ©. What was said when you made such tender? A. Why, 
he told me, so far as the tender was concerned, they waived that. 
They cared nothing about it. It was useless to bother myself by 
coming in and making the tender, or to bother my friends to 
cone in with me as witnesses; that the policy was dropped as 
far as the company was concerned, and there was no use to have 
any feeling about it, or any further communication about it. The 
matter, so far as the company was concerned, was ended.” 
Cross-examination by Mr. New: “Q. The application was 
made out, wasn’t it, as Mr. Mumford has testified, after this let- 
ter was receiyed? A. Yes; and the conversation him and I had. 
Q. Yes, and the words which you found in your application were 
written in, as you have stated, pursuant to that letter? A. Why, 
after the conversation, Mr. New, he brought me— He wrote his 
letter, and he brought the answer to me and read it to me, and 
then handed it to me and I| read it, and he gave his explanation, 
and I told him that was satisfactory, with his assurance and the 
assurance of the president of the company. Q. Just a moment. 
Aiter the letter— A. (interrupting). I am just going to tell you 
that. Upon his assurance that the terms ‘level rate’ would be put 
in the application, and a copy of it would be a part of the con- 
tract, and that the words ‘level rate’ meant a continuous or the 
same rate during life, why, I accepted it, and then he sat right 
down and wrote the application, which, | presume from the 
date, was the 6th of January, 1892. Q. That is what I am trying 
to get at. A. Yes, it was afterward. Q. That the application 
and the words were written in the application as you understood 
it, pursuant to this letter; that is what the letter authorized, as 
you understood it? A. Yes, sir. Q. He wrote those words in 
the application? A. Just as quick as we got through consider- 
ing the letter, I laid it down on my desk and he wrote out the 
application. QQ. ‘Then, aiter the application was written and 
signed by you, it was placed in Mr. Mumford’s hands? A. Yes, 
sir. Q. And, of course, that was the last you ever saw of it? 
A. Until I saw the copy with the policy. Q. And then, pursuant 
to this application, these two policies came back, and Mr. Mum- 
ford delivered them to you, as he testified? A. Yes; he brought 
them in, and just opened them up, and showed me he had carried 
out this specific part of the agreement and contract, and the poli- 
cies were doubled up, and | accepted them as reliable, and put 


them in my desk, and paid for them, and there was nothing—no 
VoL. XX XIV.—23. 
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controversy about it until Mr. Homans died, and the new presi- 
dent went in, and they raised the rate. Q. Now, in order that this 
may be clear—I can get at it, probably, quicker—your deposi- 
tion was likewise taken in this case? A. Yes, sir. Q. On pages 
4 and 5, I will ask you if these questions were asked you, and if 
you remember having given these answers: ‘Q. Did you make 
any examination of it at that time? A. Why, | looked at it to see 
that the names and amounts was as agreed upon; that the terms 
“level rate” were written in the copy of the application according 
to agreement’—referring to the time it was delivered to you. 
Probably I’d better go back a little. A. That is all right. | 
understand you. ‘Q. Now, who delivered this policy to you? 
A. Mumford, the agent of the company. Q. What did you do 
with it when he gave it to you? A. I put it away, I presume. 
Q. Did you make any examination of it at that time? A. Why, 
I looked at it to see that the names and amounts was as agreed 
upon; that the terms “level rate” were written in the copy of 
the application according to agreement.” ©. You made those 
answers? A. Yes, sir. ‘QO. Where were the terms “level rate” 
written? A. They were in the application, and it was made a 
part of the policy. Q. You say that the terms “level rate” were 
written in the application? A. Yes, sir. Q. Now, the applica- 
tion was sent on to the company, and was there any policy came 
back aiter that time? A. Yes, sir; with a copy of the applica- 
tion attached to it. Q. The copy of the application was like the 
application that you had sent forward? A. Yes, sir. Q. And 
you examined that copy of the application when it came back to 
you? A. Yes, sir; we went over it together there in my office, 
and I was satisfied that it was all right according to Mr. Homans’ 
letter. He had those words written in there according to Mr. 
Homans’ letter, and | accepted it, and gave him a check for it.’ 
A. Yes; that all means simply as to the words ‘level rate.’ That 
is the only examination there was; that and the name and 
amounts. Q. Those questions were asked you and those an- 
swers given? <A. Yes; so far as you have gone. Yes. Q. 
Now, Mr. Ijams, you stated, I believe, that your business—that 
you were a deputy revenue collector? A. Yes, sir. Q. How 
long have you been in that position? A. Why, since September, 
igoo, I think. By Mr. New: Q. Just one more question, Mr. 
jams, if you will go back just a moment. In the taking of your 
deposition, this question was asked you and this answer given, 
and I asked you whether it was true. It will read it to you, and 
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you can say whether it was true or not. A. In what sense do 
vou mean true—as it was asked and answered? Q. I mean did 
you just read it over then, or did you take it home with you (refer- 
ring to the application)? A. Oh, no; I examined it carefully, and 
told him I was satisfied with it with one exception. That was, 
I wasn't willing to take his statement as to the rate being level, 
and that I was not willing to make the application upon his 
simply writing in the words, as he showed me would be done, of 
‘yearly renewable term.’ I wasn’t satisfied with that. I knew 
Mr. Homans by reputation, and regarded him as the best actu- 
ary, and perhaps the most honest and conscientious man, in the 
insurance world; and I told him if he would write Mr. Homans, 
and Mr. Homans would authorize him to write in the application 
the words ‘level rate,’ with the assurance from Mr. Homans that 
the rate would be maintained at the price agreed upon during 
my natural life, that I would make the application and take the 
policy. I don’t know what time he got his letter, but later he 
came to me at my office in the New York Life Building, and sat 
down beside me and took out a letter on the company’s letter 
head, and read from it, telling him to take applications upon 
those conditions ;. that he might write in the words ‘level rate,’ 
and assure the applicant that the rate would be maintained level 
during the lifetime; and it had Mr. Homans’ name signed to it. 
Upon the strength of that letter, | told him, ‘All right. It is 
perfectly satisfactory. Get out your application, and I will sign 
it and take the policy.” ©. You made that answer? A. I pre- 
,sume so; yes, sir.” 

Redirect examination by Mr. Hollis: “OQ. What amounts did 
you pay each year on these policies from the time they were 
issued in January, 1892? A. I think the first two years the pay- 
ment was 217.20 a year. I think after the second year it was 
changed to semi-annual payments, and there was a little added 
for interest there, which made it—the payment—a little larger. 
It amounted to $226 per year. (Q. Well, that was just on account 
of your changing the time of payment? A. Yes; that was all.” 

James A. Gresham, called as a witness on the part of the plain- 
tiff, testified as follows :— 

Direct examination by Mr. Hollis: “Q. What is your age? 
A. 58. Q. Where do you live? A. Kansas City, Mo. Q. How 
long have you lived in Kansas City? A. Since 1886. Q. What 
is your business? A. Life insurance agent. Q. How long have 
you been in the life insurance business? A. Well, off and on 
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about ten years. (. Been making a specialty of it? A. Yes, 
sir. Q. I will ask you what is the meaning of the term ‘level 
rate premium’ in the insurance business? A. My understanding 
was that it was to remain level—no change in the rate at all, 
That was always my understanding. Q. Not become higher or 
lower, but be one and the same? A. Yes, sir; always the same.” 


The following is a copy of the two policies issued by defendant 
company to the plaintiff, that were read in evidence. The two 
policies are identical, and each one for $5,000 :— 


Number 43,368. Amount, $5,000. 

The Provident Savings Life Assurance Society of New York. 

In consideration of the stipulations and agreements in the 
application herefor and upon next page of this policy, all of 
which are part of this contract, and in consideration also of the 
payment of one hundred and eight dollars and sixty cents, 
being the premium hereon for the first year, promises to pay 
to Martha L. Ijams, wife of Thomas H. Ijams, or to her legal! 
representatives or assigns, the sum of five thousand dollars 
(less any indebtedness on account of this policy), within sixty 
days after acceptance, at the office of the society in the city of 
New York, of satisfactory proofs of the death ‘of Thomas H. 
Ijams, of Kansas City, county of Jackson, and state of Mis- 
souri (the insured under this policy), provided such death shall 
occur on or before the nineteenth day of January, A. D., 1893. 
And the said society further agrees to renew and extend this 
insurance upon like conditions, without medical re-examina- 
tion, during each successive year of the life of the insured from 
date hereof, upon payment, on or before the nineteenth day of 
January in each year, of the renewal premiums in accordance 
with the schedule rates, less the dividends awarded hereon. 


In witness whereof, the Provident Savings Life Assurance 
Society of New York has caused this policy to be signed by its 
president and secretary, at its office in the city of New York, 
on this, the nineteenth day of January, A. D. one thousand 
eight hundred and ninety -two.” 


On the second page of both of plaintiff's policies is set out in 
bold type a schedule of rates showing the yearly premiums re- 
auired to renew each $1,000 of insurance named. in the policies up 
to the time when the insured has reached the age of sixty, and 
immediately following said schedule of yearly renewal rate 
charges is this paragraph :— 

No policy is issued at an age higher than sixty years. 


Schedule rates on the same basis as above, subject to reduction 
of dividends, will be furnished on request. 


In the application for the policies sent by plaintiff to defendant 
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company (which application, as usual, was made out on a blank 
provided and sent out by the company for convenience of all 
parties who desired to procure insurance) is found in print the 
following: “State here the exact amount and kind of policy 
desired.” And in the space following that had been left blank for 
the applicant for insurance to fill in, we find these words written 
in by the plaintiff, “Yearly renewal term level rate,” so that, as 
completed, the paragraph appears in the application, attached to 
and made a part of the policy: “State here the exact amount 
and kind of policy desired. Yearly renewal term level rate.” 

If for the present we shall ignore the fact that plaintiff, by his 
receipt of and continued holding of the policies in question for 
seven years without objection to any of their terms and provi- 
sions, should be deemed to have adopted and agreed to them, we 
are unable to find in the testimony of the plaintiff or his witness 
Mumford any evidence of fraud or misrepresentation on part of 
defendant or its agents to warrant a verdict against defendant 
and in favor of the plaintiff on either count of his petition. The 
testimony of the plaintiff himself, as also that of his chief wit- 
ness, through whom he conducted the negotiations for the polli- 
cies in question, was that plaintiff insisted, not only that he 
wanted a level rate premium policy, but that he wanted his 
application, that was to be sent to the company as a basis for the 
issuance of the policies to him, to have inserted therein the words 
“level rate premium policy,’ so there might be no mistake as 
to the kind of insurance he desired and expected to be written 
up for him by defendant company. If there is anything made 
certain from the testimony it is that plaintiff wanted a “level rate 
premium policy.” ‘That exact character of policy he got, as the 
same is known to the insurance and the business world, and ac 
cording to the plan as same was explained to him by the agent 
Mumford at the time he was contracting for insurance. The 
only trouble with it was that in after years, when for some cause 
or causes, not explained by the testimony, the hopes of the 
plaintiff, the expectations of the company and the prophecies oi 
the agent Mumford failed to be fully realized in the actual work- 
ing of the plan of these level rate premium policies, and the plain- 
tiff was called upon to pay the regular premium as charged in the 
schedule of rates fixed and agreed upon in the policies for that 
particular year’s renewal, unaided as he had therefore been in 
making his annual renewal premium payments, by having ap- 
plied for his benefit the annual dividends awarded thereon to 
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help reduce the increase on the renewal charge named to the 
level of the first premium charged in the schedule of rates fixed 
in the policies; that is to say, for some reason not fully shown 
by the testimony no dividends had been declared on the policies 
of plaintiff for the year 1898 that was or could be used to reduce 
or bring the fixed renewal premium charge prescribed in the 
policies for that year to the level of, or down to the amount oi, 
the premium charged in the schedule of rates for his first year’s 
insurance, as is contemplated in the general plan of what is 
called “level rate insurance,” like that issued by defendant to 
plaintiff in this case. 

The policies issued to and held by plaintiff were, however, 
none the less level rate premium policies according to their 
terms and provisions, and by which alone we must now consider 
them. And here it might be well to suggest a fact that appellani 
seems to have entirely ignored, and that is, that it is the con- 
ditions contained in the policies, regulating the manner by which 
the annual renewal premiums named therein are to be met and 
provided for in part out of any other funds, that has given to 
policies like these the name and designation “level rate policies,” 
and not the fact that a fixed definite result will always be ac- 
complished in the actual working out of the plan. The character 
of a policy, or the name by which it is designated or known, is 
not changed by the mere fact that at a particular year, or for a 
series of years, the profits earned by it or the dividends declared 
thereon become insufficient to reduce the prescribed dnnual re- 
newal premium named and charged for that year, or for a series 
of vears, to the level of the first premium charged. As said, the 
general plan of a policy of insurance gives to it its name and 
designation, and this is not changed because of the fact that in 
the actual working of the plan that result is not attained in every 
instance. Since. then, the plaintiff got the exact character of 
policy he requested in his application to defendant company for 
insurance, it would seem, therefore, that no fraud can be said 
to have been perpetrated upon him in that particular. “But,” 
says the appellant, “if to me a level rate policy was issued (and 
by me accepted and held for seven years without objection), as 
the same is now understood by defendant company, and if it be 
also true that its terms and provisions were not improperly or 
fraudulently withheld from me by defendant, or its agent, when 
the policy was delivered, still its terms and provisions were im- 
properly and wrongfully interpreted and construed for me by the 
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company’s agent; and by relying upon that construction I have 
been defrauded by being led to believe that I was getting a policy 
in which uniform annual renewal premium charge or rate would 
be required of me throughout the life of the policy, or so long as I 
wished to keep the policy in force.” On this theory of plaintiff’s 
case we think the trial court very properly sustained the demur- 
rer to the testimony as offered. Plaintiff nowhere in his testi- 
mony says that he was told by the agent Mumford, or by the com- 
pany, that he would receive a policy in which a fixed and definite 
annual renewal premium charge would be provided and des- 
ignated therein. In fact, all the testimony offered by the plaintiff 
shows that just such a policy as that was not in the contempla- 
tion of either the plaintiff or the agent Mumford at the time the 
policy was being negotiated for, notwithstanding plaintiff's re- 
peated declarations in his testimony that he was assured: that 
the term “level rate” would be inserted in his application to the 
company for the insurance sought, and would become a part of 
his policy, and that the term “level rate” meant “a continuous 
level rate during my life, or while I kept the policy in force.” 
Take plaintiff's testimony upon this subject in connection with 
that of the witness Mumford, and but one fair inference can be 
drawn, and that is, that plaintiff knew that he was to get a level 
rate annual renewable premium policy, just such as was delivered 
to him by the defendant company, and such as he accepted and 
enjoyed the protection of for seven years without murmur or 
complaint. Doubtless the plaintiff expected and thought he was 
getting a policy upon which a uniform premium charged would 
be collected from him; for that would be in accord with the ex- 
planation of the plan of such insurance as was given by the wit- 
ness Mumford to plaintiff when he was discussing with plaintiff 
the merit of such insurance, as well as in accordance with the 
manifest purpose of the company itself as shown in the terms of 
its policies issued (so long as the company might be successful in 
its business operation, and be able to declare dividends upon said 
policies equal to the increased cost of the latter years’ insurance). 
hus in each policy accepted and held by plaintiff it is provided 
that the company will renew and extend this insurance, during 
cach succesive year of the life of the assured from the date there- 
of, upon the payment by him “on or before the 19th day of 
January in each such years of the renewal premiums in accord- 
ance with the schedule, less the dividends awarded hereon.” 

It would be impossible, from a careful study of the testimony 
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of the plaintiff, to believe that he would have gone to the trouble 
of having his friend Mumford explain to him so carefully what 
was meant by the term “level rate policy,” and, after getting his 
explanation, to iarther insist that Mumford should get a letter 
from the president of the company, stating that the company was 
authorized to issue such a policy as the agent had explained to 
him, if his only purport was to procure insurance upon which a 
fixed and definite annual premium charge would be made and 
provided therein. A fixed premium policy is the kind of insur- 
ance with which all men are tamiliar who know anything of the 
business of insurance. It could not be that a man of plaintiff's 
wide experience in business, and who had himself at one time 
sold insurance, had gone to all the trouble he did for the pur- 
pose simply of ascertaining if a policy could be written on his 
life by the payment of a definite, fixed, and uniform annual pre- 
mium. That any child would know could be done who ever 
heard of life insurance or knew anything of its plans or purpose 
A level rate premium policy meant to plaintiff something other 
than a policy in which a fixed and definite annual premium 
charge was to be named therein, if we are to give to his conduct 
any meaning whatever, or if we shall attach any significance to 
the declarations of the witness Mumford. From all the testi- 
mony given in this case, it could be no less certain what the 
plaintiff wanted, and what he contracted for in his negotiations 
with the witness Mumford, than it is certain what he actually 
got, and that was a level rate annual renewable premium policy, 
which, as before said, according to the explanation of the witness 
Mumford, as well as by the terms of the policy itself, is a policy 
on which the regular annual renewal premiums provided are to 
be kept down to a level with, or are to be brought down to the 
level of, the premium charged for the first year’s insurance by 
the application of the profits earned on the policy to that end, 
or, as the plan is explained in the language of the policy itself, 
the renewal premiums are to be paid by the insured “in accord- 
ance with the schedule of rates (set out in the policy), less the 
dividends awarded thereon.” Plaintiff got the exact character 
of policy he applied for, the identical policy the workings of 
which the witness Mumford had explained to him, and that policy 
he accepted and kept for seven years, perfectly satisfied there- 
with; and all that can be said from a reading of his testimony 
at this time is that he got a policy, the workings of which, after 
the end of seven years, failed to reach his expectation, inspired 
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as it doubtless was by the predictions and prophecies of the 
agent Mumford in his elaboration and praise of the plan of level 
rate insurance. 

But, independent of what may now be thought of the testi- 
mony bearing upon the questions as to what kind or character 
of insurance plaintift and the agent Mumford had been discussing 
prior to the issuance of the policies in question, and as to what 
terms and conditions it was to contain, it is to be noted there is 
not to be found a word of testimony in the entire record that 
either the agent Mumford or the defendant company at any time 
practiced or attempted to practice any fraud whatever upon the 
plaintiff whereby he was induced to accept or receive the policy 
as finally prepared and written for him, without reading or fully 
acquainting himself with all its terms and provisions; and, with- 
out such proof made, all testimony as to the anterior conversa- 
tions and dickerings between plaintiff and the agent Mumford as 
to what were to be the terms oi the policy to be written must be 
brushed aside as of no avail, since the law will presume that all 
prior conversations and parol negotiations leading up to the 
making of the written policy have become merged in its subse- 
quent and final consummation, and that said policy as written 
contains the entire engagement of the parties, and by which 
alone their intentions must be governed and determined. While 
counsel for appellant recognized the correctness of the rule gen- 
erally that prior parol negotiations are merged in the written 
contract subsequently made, and that all parties must be held 
bound by what the subsequent writing contains, and not by the 
particular understanding of its provisions by either party, he 
seeks to break its force as applied to the present situation by the 
suggestions that the words “level rate,’ as used in the applica- 
tion for the insurance issued, are technical words, and that, being 
such, the construction placed upon them by the agent Mumford 
should bind the company now, and for that reason the plaintiff 
was entitled to have defendant’s construction of the meaning of 
the words used in the application (that was made a part of the 
policy) given in evidence, and to have the company bound by 
that construction. If the term “level rate,” as used in plaintiff’s 
application to defendant company to designate the particular kind 
and character of insurance policy he desired the defendant to 
write, as distinguishing it from some other character or kind of 
insurance written by the company, may be said to be technical in 
that sense, the language of the policy, wherein is described and 
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particularized how the annual renewal premium charges made 
therein are to be paid and the amounts thereof designated, is not 
technical, ambiguous, or of a doubtful meaning, and by these 
provisions the plaintiff and defendant must now be governed 
and controlled. The language of a policy could not well be made 
more definite, clear, or certain than that found in plaintiff's 
policies upon this subject. It reads: “And the said society fur- 
ther agrees to renew and extend this insurance upon like condi- 
tions, without medical re-examination, during each successive 
vear of the life of the insured from date hereof, upon the pay- 
ment, on or before the nineteenth day of January in each such 
year, of the renewal premiums in accordance with the schedule 
rates, less the dividends awarded hereon.” The schedule of 
yearly renewable rates required to renew each $1,000 of insur- 
ance, provided for in the policy, is then set out on the second 
page of the policy in figures so plain, conspicuous and orderly 
arranged that a misunderstanding of their meaning is not pos- 
sible to one who would give to their consideration any thought 
or attention whatever. Thus in the schedule of rates we find that 
at the age of 49 (the age of plaintiff when he took out the policies 
in question, and paid his first year’s premiums thereon) the pre- 
mium rate is fixed at $21.72 per thousand (or $108.60 for $5,000 
of insurance, the amount named in each of the policies received 
by the plaintiff): and at the age of 50, by this schedule, the pre- 
mium to be charged is fixed at $22.64 per $1,000 of insurance 
carried; and so on in this schedule of rates with each advancing 
year an increased annual premium charge is designated as neces- 
sary to be paid to keep the policy in force, until the rate charged 
for one of the age of 57 is reached in the schedule (the age at 
which plaintiff refused to pay the premiums demanded of him), 
when the amount named for each $1,000 of insurance carried by 
the company is set out in conspicuous figures at $33.25, the 
exact amount demanded of plaintiff by defendant on account of 
his policies, when he refused longer to pay thereon and aban- 
doned the provisions of the insurance furnished him thereunder. 

As said, the provisions of the policies in question, in which are 
designated plaintiff’s obligations and defendant’s responsibilities, 
are clear, concise and unambiguous. They are expressed in 
words and figures in no sense technical, and by them plaintiff's 
right and obligation must alone be determined. If the words 
“level rate,” as found in plaintiff’s application to defendant com- 
pany, designating the kind of insurance he desired the company 
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to issue to him, are technical words, it is only in the sense that 
they designated one plan of insurance policy from a policy of 
some other plan or character, and could have nothing to do with 
the question of the amount of the annual renewal premium 
charge to be named and designated in the policy to be written. 
The binding force of a written contract is not to be found in the 
technical name indorsed upon its back, to distinguish it from 
other instruments of a like general character, and by which it is 
to be known and designated in the business world, but must be 
determined from the language and provisions found in the body 
thereof. So, if the words “level rate,” as used in plaintiff’s appli- 
cation for insurance to defendant company (which application, by 
its terms, was to be attached to and made a part of the policies 
in question) to designate the particular kind or plan of insurance 
policies plaintiff wished the company to issue to him, are thought 
to be technical words, and this meaning had been improperly 
or falsely construed by the agent Mumford when the matter of 
plaintiff's purposes and desires to take out insurance with de- 
fendant company was being discussed, that did and would not 
relieve plaintiff from the responsibility of examining for himself 
to ascertain if the policies, when delivered to him by the com- 
pany, did or did not contain provisions contrary to his under- 
standing of the explanation of the plan of “level rate insurance,” 
as same was made to him by said agent Mumford; hence, since 
no fraud or deceit was practiced or attempted to be practiced 
upon plaintiff to induce him to accept or receive the policies 
without examination to ascertain what were their provisions and 
terms, and since he has taken them and enjoyed the protection 
they afforded for seven years without complaint, the trial court 
was right for that reason in giving its instruction that upon the 
testimony offered plaintiff was not entitled to recover. 

Judgment of the Circuit Court is therefore affirmed. 

Brace, Gantt, Valliant and Fox, JJ., concur. Marshall, J., dis- 
sents. Burgess, J., absent. 
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UNITED STATES CIRCUIT COURT. 


E. D. PENNSYLVANIA. 


CLARK 
v8. 


EQUITABLE LIFE ASSUR. SOC. 
OF UNITED STATES. * 


The policy was by an assignment absolute on its face transferred with con- 
sent of the company to an assignee, but with a collateral agreement 
that it was collateral for a loan and that the subsequent premiums 
might be paid by the assignee, which was done. The face of the policy 
was afterward paid to the assignee shortly before due, less the dis- 
count. But accumulated dividends still remained in the hands of the 
company. The assignor subsequent to the payment, but before the 
policy was due, notified the company that he claimed the proceeds of 
en policy, less the amount due to the assignee, and not to pay to the 
atter. 


Held, That an assignment as collateral rests the right to collect the policy 
in the assignee, but the assignor is not divested of his interest, and 
is entitled to possession of the policy on tender of the debt. 


Held, That where the assignee was known to have received more than his 
debt, and the company agreed to hold the balance until legally author- 
ized to dispose of it, the insured was entitled to an action at law 
against the company for the same. 


ALBERT B. WEIMER, for Plaintiff. 

THomAs Dr Wirt CuyLerR and Burr, Brown & Laven, for 
Defendant. 

HOLLAND, D. J. 

This is a demurrer to the statement of the plaintiff’s claim, 
and the facts necessary to a correct understanding of the ques- 
tions involved are to be taken as admitted. They are as follows: 

The defendant, on October 20, 1883, isued a twenty-payment 
life insurance policy upon the life of the plaintiff, payable, with 
accumulated dividends thereon, October 20, 1903, to Nina S. 
Clark, his wife. The plaintiff duly paid the premiums up untii 
the 5th of September, 1893, upon which date the plaintiff and 
his wife made an assignment of this policy, absolute upon its 
face, with a collateral agreement, however, that it should be 
taken as collateral for a loan of $1,000, and all premiums that 
might in the future be paid by the assignee. This agreement 
was made in Philadelphia by the assignee’s agent, and he exe- 
cuted the collateral document to the assignors of the policy, 
agreeing that it should be regarded as collateral; and the assign- 








+ Decision rendered, December 30, 1904. 
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ment must be so regarded for the purposes of this demurrer. The 
company had assented to this assignment, and the assignee paid 
all the subsequent premiums until the maturity of the policy on 
October 20, 1903. The defendant company, on April 16, 1903, 
paid to the assignee of the policy the sum of $9,744.44, which was 
the face value of the policy of $10,000, less the discount for the 
period between April 16 and October 20, 1903. ‘There was, how- 
ever, still due on the policy accumulated dividends amounting to 
$4,897.20. The plaintiff, some time before October 15, 1903, 
had interviewed the assignee, Richard Herzfeld, in New York, 
and ascertained from him the fact that he (Herzfeld) repudiated 
the claim of the plaintiff, that the assignment was made as col- 
lateral security, and informed him that he (Herzfeld) intended 
to claim the entire proceeds of the policy, together with accu- 
mulated interest. The plaintiff immediately, on the 15th day of 
October, 1903, notified the defendant company of the fact that 
the policy was assigned to Herzfeld as collateral security for 
the sum of $1,000, and inclosed a copy of the paper executed by 
the assignee’s agent to establish that claim, showing that Herz- 
feld held the policy as collateral for the sum mentioned, with 
interest, and all premiums paid or to be paid by the assignee. 
The notice also stated that Herzfeld repudiated the true con- 
tract of assignment, and told plaintiff that “he would never get 
a dollar of it.” The notice further set forth :— 


I am entitled to the entire proceeds of the policy after de- 
ducting therefrom One Thousand Dollars ($1,000) with inter- 
est and all premiums that have been paid since the date of the 
assignment and whatever other costs have accrued. * * * 
Please take this letter as notice not to pay over any money 
whatever on account of the policy to any one except me. Will 
this notice be sufficient to stop payment of the money, or will 
it be necessary for me to bring suit? The time is very short, 
and you will protect me and confer a favor on me by answer- 
ing immediately by telegraph, at my expense, care of my at- 
torney, Frederick M. Leonard, Esq., 119 South Fourth Street, 
Philadelphia. 

In reply to this notice, the defendant company, on October 20, 
1903, by letter, informed Frederick M. Leonard, Esq., that the 
plaintiff’s notice of October 15th had been received in regard to 
the policy on his life, and that no further payments on account 
of this policy would be made until they were legally authorized 
to do so. At this time the defendant company had paid to Herz- 
feld more than he was entitled to receive under his agreement, 
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which fact appeared from the notice served upon it by plaintiff. 

The defendant demurs to this statement (1) as insufficient in 
law to maintain the plaintiff’s action; (2) there are other per- 
sons who are necessary parties, and particularly Richard Herz- 
feld, the assignee; and (3) that the proper remedy of the plaintiff, 
if any, is by bill in equity against the defendant and assignee of 
the plaintiff. 

Before the possessor of a residuary interest has a right to con- 
trol or in any way interfere with the collection of an insurance 
policy assigned, with the assent of the company, for a bona fide 
loan, he must allege the insolvency of the assignee, or fraud 
committed or about to be committed by him, or some other sub- 
stantial reason (Widaman vs. Hubbard [C. C.], 88 Fed., 806), 
otherwise the assignee may enforce the collection of the security 
to the full amount, holding any surplus, after payment of the 
loan, advance premiums, and assessments, tor the persons equi- 
tably entitled thereto: Widaman vs. Hubbard, supra; Warnock 
vs. Davis, 104 U. S., 775; Burroughs vs. Assur. Co., 97 Mass., 
359. 

An assignment of an insurance policy as collateral security 
vests in the assignee a title to enable him to collect the proceeds 
thereof, yet it does not divest the assignor of the general prop- 
erty in the policy, and, notwithstanding his assignment, the as- 
signor has title to the property subject to the assignee’s lien: 
New York Life Ins. Co. vs. Smith, 14 C. C. A., 635. 

A tender of the debt extinguishes this lien on the collateral 
security and entitles the pledgor to the possession of the collat- 
eral (Mitchell vs. Roberts [C. C.], 17 Fed., 776); and where, as 
in this case, as the record stands on the facts admitted by the 
demurrer, the assignee has been paid more than the amount, for 
which he holds the policy as collateral, by the insurance com- 
pany, and declares to the assignor his intention to collect and 
appropriate the amount yet due on the policy, contrary to his 
agreement to hold the same collateral, and the insurance com- 
pany is informed of this fact and agrees to hold the balance due 
on the policy until legally authorized to dispose of the same, the 
insured has a right in an action at law against the insurance com- 
pany, especially when the liability to pay on the policy is not dis- 
puted. 

The demurrer is therefore overruled, and defendant allowed 
fifteen days within which to file an affidavit of defense. 





Swank vs. Farmers’ Ins. Co. 


SUPREME COURT OF IOWA. 


SWANK 
v8. 


FARMERS’ INS. CO. oF CEDaR Rapips, Iowa.* 


The policy provided that it should be void if there was a contract “of 
sale or to sell,” or if any change or diminution other than by death 
took place in the interest, title or possession. 

Held, That such provision must be strictly construed, and did not apply to 
a contract to sell with possession to be given on a certain date, con- 
ditioned on the ability of the would-be purchaser to raise a specified 
sum on the property where a contract and deed was executed and 
placed in escrow in order to enable the money to be raised, and not 
to be delivered without consent of the owner, and where the title being 
defective an action was brought in the would-be purchaser’s name to 
cure the defect. The contract was a mere option, and not a sale or 
contract to sell. 


Appeal from District Court, Appanoose County. Suit on a 
policy of fire insurance. There was a trial to the court, and a 
judgment for the plaintiff, from which the defendant appeals. 


Deacon & Goon, for Appellant. 
BAKER & BAKER, for Appellee. 
SHERWIN, C. J. 

The policy in suit was issued to the plaintiff on the 15th day of 
April, 1901, and the loss occurred on the 15th day of November 
of the same year. On the 3d day of October preceding the fire, 
the plaintiff, who was the owner of the insured property, and 
Elijah Hiatt, who was a prospective purchaser thereof, signed a 
written instrument, which, so far as it is material here, was as 
follows +— 


This agreement made and entered into this 3d day of Octo- 
ber, 1901, by and between W. S. Swank, party of the first part, 
and Elijah Hiatt, party of the second part, witnesseth: The 
party of the first part has this day sold to the party of the sec- 
ond part, the following described real estate; to wit: * * * 
Possession to be given March 1, 1902. For the consideration 
of nine thousand dollars ($9,000) to be paid as follows: $7,000 
in cash, to be paid on or before March 1, 1902, and the party 
of the first part agrees to take a second mortgage of two thou- 
sand ($2,000) dollars on the above described land at 6 per cent 
interest, due January 1, 1905. Party of the second part agrees 
to make payments mentioned. 


* Decision rendered, February 10, 1905. 
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The policy was conditioned that it should be void if there was 
a contract “or sale or to sell’ the insured property, “or if any 
change or diminution other than’ by death take place in the in- 
terest, title or possession” thereof. The appellant contends that 
the written instrument executed by the parties was a valid con- 
tract “of sale or to sell” the insured property; that it changed 
or diminished the plaintifi’s interest therein, and rendered the 
policy void. On the other hand, the appellee says that the writ- 
ing in question was only a part of the negotiations for a sale of 
the property; that it was not delivered, acted upon, or effective 
until long after the fire; and that at the time of the loss the 
plaintiff retained and held the sole legal title to, and equitable 
interest in, the property. If there was a valid and enforceable 
contract “of sale or to sell” the property, the policy became void 
by its express terms. It is therefore necessary to determine the 
exact agreement the parties entered into with reference to the 
land and the insured buildings situated thereon. Hiatt wanted 
to buy the plaintiff's farm, and they agreed on the price, $9,000, 
and on the times and terms of payment and possession. But 
Hiatt only had $1,500 in money, and could not buy unless he 
could procure a loan of $5.5co on the.farm. The plaintiff was 
advised of this, and it was agreed that Hiatt could have the farm 
if he could procure the loan, and that if he could not do so the 
deal would be at an end. Neither of the parties knew whether a 
loan of that amount could be, procured, and they went to loan 
agents, who were also uncertain about the matter, but agreed to 
procure it if possible, and suggested that a written memorandum 
af the agreement between Swank and Hiatt be executed and left 
with them, and that a deed for the property be also made and left 
with them, for the purpose of showing title in the abstract that 
was to be used in procuring the loan. The writing was then ex- 
ecuted, and a deed prepared, which was executed by the plain- 
tiff and his wife soon thereafter and left with the loan brokers. 
The execution of the deed was undoubtedly a part of the same 
transaction, and the deed and the contract must be construed 
together. They were both left with the brokers under a distinct 
parol agreement that no change in the possession thereof was 
to be made without the consent of the plaintiff, and that unless 
the loan could be procured the transaction was of no validity. 
An abstract of the title was made and submitted to the parties 
from whom the loan was sought. Defects were found in the title, 
which could only be cured by an action to quiet title, and on the 





1905.] Swank vs. Farmers’ Ins. Co. 369 


11th day of November, tgot, such an action was brought, and in 
January thereafter a decree was entered quieting the title in 
Hiatt; the suit having been brought in his name, but whether 
with the knowledge of the plaintiff does not appear. The fire 
occurred on the 15th day of November, 1901, and the loan was 
not obtained or the deed delivered to Hiatt until some time in 
February, 1902. 

The foregoing facts were found by the trial court, and its find- 
ing has the force and effect of a verdict. With these facts estab- 
lished, we think there can be no doubt as to the validity of the 
policy at the time of the plaintiff’s loss, and of the defendant’s 
liability in this case. Conditions which may render a policy void 
if violated are to be construed strictly, and, if there be doubt as 
to their meaning, the insured is to have the benefit of such doubt’ 
The condition rendering the policy void in case of a contract 
“of sale or to sell” must be construed to mean that a valid and 
enforceable contract shall have the effect stipulated, and unless 
there was such a contract, there was no breach of the condition. 
Hiatt agreed to také the farm on the terms named, provided he 
could procure the necessary money by mortgaging it; and, if 
he could not so raise the money, he was under no obligation to 
‘he plaintiff which could be enforced, either in law or in equity. 
The plaintiff, in effect, did no more than to give Hiatt an option 
to buy, which he might or might not exercise, and it could not 
become an enforceable contract unless Hiatt secured the money 
by the proposed loan; and the loan was finally dependent on an 
action to quiet title, which was not determined until long after 
the fire. At the time of the plaintiff’s loss, then, he had entered 
into no contract that could then be enforced, nor had there been 
any change or diminution in his interest in the property. He 
vas in possession thereof, and entitled thereto, until the Ist 
day of March following, in any event. What equitable interest 
did Hiatt have in the property at the time of the fire? Mani- 
festly none, for it was not then known whether he could raise the 
money to make the purchase; and, until he was able to say to 
the plaintiff that he could raise it, there was no acceptance of 
the contract on his part, nor any obligation on the part of the 
plaintiff. In other words, there was no binding contract before 
that time. If in the meantime a judgment had .been rendered 
against the plaintiff, there can be no doubt that it would have 
been a lien on the land itself. The fact that the sale was com- 


pleted long after the fire can make no difference with the legal 
Vou. XXXIV.—24. 
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principle involved. We are dealing with the legal and equitable 
rights of the parties at that particular time, and by these rights 
must the appellant’s liability be determined. The conclusion 
here reached is supported by Kempton vs. Ins. Co., 62 Iowa, 83; 
and by Pringle vs. Ins. Co., 107 lowa, 742; and see, also, Erb 
vs. Ins. Co., 98 Iowa, 607. And it is not, in our judgment, incon- 
sistent with the holding in Davidson vs. Ins. Co. (71 Lowa, 532), 
when the facts of that case are clearly in mind. It was there held 
that there was a complete contract of sale, and the decree was 
based thereon. The reasoning of the case supports our conclu- 
sion here. Such was also the case of Skinner & Sons vs. Hough- 
ton, 92 Md., 68; and Gibb vs. Ins. Co. (Minn.), 61 N. W., 137. 
As further sustaining the opinion generally, see Arkansas Fire 
Ins. Co. vs. Wilson (Ark.), 55 S. W., 933; Smith vs. Ins. Co. 
(Cal.), 27 Pac., 738. 

The trial court’s finding of facts is fully sustained by the 
record, and the judgment is affirmed. 


SUPREME COURT OF INDIANA. 


MILES LAMP CHIMNEY Co. 
v8. 


ERIE FIRE INS. CO., oF BuFFALO, N. Y., ET AL.* 


A corporation insured transferred all its property, including the policy, to 
another, which was organized by the same stockholders for the al- 
leged purpose of changing the name of the first, but both continued 
their corporate existence. 

Held, That where the policy provided it should be void if assigned with- 
out consent, the new corporation acquired no rights in it under the 
transfer without such consent. 


Appeal from Circuit Court, Marion County. Action by the 
Miles Lamp Chimney Company against the Erie Insurance 
Company of Buffalo, N. Y., and others. From a judgment for 
defendants, plaintiff appeals. 


BINGHAM & LonG, for Appellant. 


MILLER, ELAM & FESLER, for Appellees. 
: HADLEY, C. J. 
Suit by appellant on a fire insurance policy to recover the 
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value of property destroyed, which is alleged to have been in- 
sured by appellee insurance company. A demurrer to the com- 
plaint for improper party plaintiff and insufficiency of facts was 
sustained, and, the plaintiff electing to stand by its demurrer, 
judgment was rendered against it for costs. 

It is averred in the complaint that on April 1, 1901, the Erie 
Fire Insurance Company, for a sufficient consideration, issued 
to the American Crystal Monument Company a policy of insur- 
ance on its manufacturing plant; said monument company was 
at the time engaged in the manufacture and sale of lamp chim- 
‘neys, and not engaged in the monument business ; that thereafter 
the officers and stockholders, deeming it advisable and to the best 
interests of the corporation to do, and advertise, its business 
under a corporate name more appropriate to the character oi 
its business, decided to change the name of the corporation, 
and, for that purpose only, did on September 1, 1901, organize 
a corporation under the laws of Indiana, in the name and style of 
the Miles Lamp Chimney Company; that the stockholders in 
the Miles Lamp Chimney Company were the same as the stock- 
holders in the American Crystal Monument Company, and the 
cificers were the same except, that Mrs. Miles was vice-president 
of the new company, and the bookkeeper of the old was chosen 
secretary of the new company, and Samuel W. Miles was presi- 
dent, secretary and treasurer of the old, and president and treas- 
urer only of the new, company; that upon the organization of 
said new company the American Crystal Monument Company 
conveyed to it all the former’s property, including its manu- 
facturing plant, buildings, machinery, stock and the policy of 
insurance sued on; that the same officers and employees operat- 
ing and in charge of said plant when said policy of insurance was 
issued continued in its operation and management, and con- 
tinued to operate and manage it in the same manner from the 
issuance of said policy till its destruction by fire as hereinafter 
described; the plaintiffs and its assignor have performed all the 
conditions of the policy contract on their part; that, after the 
transfer of the property and policy of insurance to the plaintiff 
as aforesaid, both the plaintiff and the American Crystal Monu- 
ment Company notified the agent of the insurance company 6f 
the change of name and transfer of property and policy, and 
requested the company’s approval of the transfer of said policy, 
which approval was by said agent refused, and which was after- 
ward refused by the defendant company at its home office in New 
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York. The property insured was subsequently totally destroyed 
by fire, notice thereof given to the company, and proofs of loss 
made as required by the policy, and the same remains unpaid, 
The sustaining of the demurrer to the complaint is the only 
assignment. 

Was the complaint sufficient? There was no effort made to 
change the name of the corporation in the manner prescribed by 
the statute, but appellant’s counsel contend that the complaint 
is ruled by the doctrine as stated by Mitchell, J., in Railway Co. 
vs. Boney (117 Ind., 505), thus: “Where one corporation goes 
entirely out of existence by being incorporated into another, if 
no arrangements are made respecting the property and liabilities 
of the corporation that ceases to exist, the corporation into 
which it is merged will succeed to all its property and be answer- 
able for all its liabilities.” Assuming that the rule here an- 
nounced applies to manufacturing corporations, it is nevertheless 
inapplicable to the facts averred in this complaint. A mere 
change of name does not affect the corpus or identity of the cor- 
poration: 10 Cyc., p. 155. Under the new name it is the same 
person or unit it was under the old name, possessed of the same 
rights and liabilities, and the idea that it can be a grantor under 
the old name to itself under a new name is absurd. Here it is 
charged that the organization of the Miles Lamp Chimney Com- 
pany was for the purpose of effecting a change of the corpora- 
tion’s name, yet it is shown by the averments that the old corpo- 
ration continued to exist and bear its old name, and that the 
organization of the Miles Company was the creation of a new 
and distinct entity. The old corporation by its corporate name 
is made a party defendant to answer to its interest in the subject- 
matter of the suit, and it came into court in response to the sum- 
mons and filed its answer of disclaimer. Both corporations gave 
notice to the insurance company of the conveyance of the insured 
property, and requested assent to an assignment of the policy. 
It is not shown that there was either a consolidation or merger 
of the two corporations, or that the identity of the old and con- 
tracting corporation was in any way preserved in the new. On 
the contrary, the things alleged clearly imply that the American 
Crystal Monument Company is still an existing, active, distinct 
corporation, capable of being sued, and, for aught that appears, 
engaged in the prosecution of the business for which it was or- 
ganized. It follows that the appellant corporation cannot main- 
tain this action without showing that it has in some lawful way 
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succeeded to the rights of the monument company in the policy 
of insurance in suit. 

it is averred that after the issuance of the policy the monu- 
ment company conveyed the property to appellant, including an 
assignment of the policy before loss. This policy contained the 
following provision :— 

This entire policy, unless otherwise provided by agreement 
indorsed hereon, or added hereto, shali be void if * * * the 
interest of the insured be other than unconditional and sole 
ownership; or if the subject of the insurance be a building on 
ground not owned by the insured in fee simple; * * * or if 
any change, other than death of an insured, take place in the 
interest, title or possession of the subjects of insurance (except 
change of occupants without increase of hazard), whether b= 
legal process or judgment or by voluntary act of the insured 
or otherwise; or if this policy be assigned before loss. 

It does not appear that the company ever indorsed upon the 
contract its agreement, or in any way assented to the transfer, 
or to an assignment, of the policy. Without such agreement or 
assent, express or implied from the conduct of the insurer, such 
policy, for two reasons, was nullified: First, because so stipu- 
lated in the contract: and, second, because in the ’2nds of an 
assignee it had no validity as an insurance contract without the 
assent or approval of the insurer: Ins. Co. vs. Munns, 120 Ind., 
30; New vs. Ins. Co., 5 Ind. App., 82. The complaint is not 
silent upon the question of the insurance company’s assent to the 
transfer of the policy, but it expressly avers that the company 
refused to give suck assent. The complaint was therefore insuffi- 
cient, and the demurrer thereto was correctly sustained. 

Judgment affirmed. 
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LOWER COURT DECISIONS. 


INDUSTRIAL INSURANCE—NON-PAYMENT OF PREMIUMS. 


Abpellate Court of Indiana. Division No. 2. 





RUTHERFORD 
v8. 
PRUDENTIAL INS. CO. OF AMERICA.” 


An industrial policy provided that all premiums were payable at the home 
office, but might be paid to an authorized representative; also, that if 
not called for by such representative it should be the duty of the poli- 
cyholder to send it to the home office or a district office. 


Held, That the promise of a collector to call for such premiums as had 
been his previous custom was a waiver of non-payment, where pay- 
ment was not insisted on by the company during the life of insured. 


Held, That a demand for payment on the part of the parties to whom the 
policy is payable and a refusal by the company is a waiver of proofs of 
death, 


Held, That «~ policy provision that no suit can be maintained after sixty 
days is void under the provision of the Indiana statute that no agree- 
ment not to sue for a period of less than three years shall be valid. 


Appeal from Cirenit Court, Perry County. Action to recover 
life insurance. by Henry Rutherford, administrator, against the 
Prudential Insurance Company of America. From a judgment 
for defendant on demurrer to the complaint, plaintiff appeals. 


W. A. LAND and W. M. WALpscumiIp?, for Appellant. 
Gro. J. LINDEMAN and PATRICK & MINOR, for Appellee. 


Rosy, J. 

Action by appellant, as administrator of the estate of Katie 
Ling, formerly Rutherford, upon two policies of life insurance 
issued by the appellee company. The complaint was in two para- 
graphs, each based upon a separate policy. Demurrers for want 
of facts were sustained to them, and appellant refused to plead 
further. Judgment was rendered for appellee because of such 
refusal, and error in sustaining said demurrers is assigned for re- 
versal. 

Both policies were issued on April 26, 1897, and are identical, 
so far as the questions presented by this appeal are concerned, 


%* Decision rendered, Fe b. 2 1905. 
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so that a consideration of one paragraph of complaint and the 
exhibit filed therewith is decisive as to both. 
The terms of the policies are, in part, as follows :— 


Incorporated as a Stock Company by the State of New 
Jersey. The Prudential Insurance Company of America. 
Home office, Newark, N. j. Whole life policy. Number 
10457555. In consideration of the application for this policy 
which is hereby made a part of this contract, and of the weekly 
premium herein stated, which, it is agreed, shall be paid to the 
company or its authorized representative on or before every 
Monday during the continuance of this contract, the Prudential 
Insurance Company of America agrees to pay at its home 
office in the City of Newark, N. J., unto the executors, ad- 
ministrators or assigns of the person named as the insured in 
this policy unless settlement shall be made under the provi- 
sions of article second on the back thereof, the amount of 
benefit provided in the schedule herein contained and any ad- 
ditions thereto, within twenty-four hours after acceptance at 
its said office of satisfactory proof of the death of the insured 
during the continuance of this policy, which is issued and ac- 
cepted subject to the conditions and agreements printed on the 
back thereof, which are hereby referred to, and made a part of 
this contract. * * * 

If this policy is lapsed after three years, paid-up policy. 
After three years’ premiums have been paid hereon, if this 
policy shall become forfeited for the non-payment of any pre- 
mium, and the insured shall be over thirteen years of age at 
date of such forfeiture the company will grant a non-partici- 
pating paid-up life policy in accordance with Chapter 356 of 
the laws of 1895 of the State of New Jersey; or, by mutual 
agreement, the company will issue in lieu of such paid-up life 
policy a non-participating paid-up policy for an amount fixed 
by the company’s tabies and to continue in force for the ex- 
pectation of life of the insured as stated by the same tables. 

Schedule above referred to:— : 

Name of the insured: Katie Rutherford. 

Age next birthday at date of policy: 11 years. Weekly 
premium: 5 cents. 

Senefit, if insured is not less than ten years of age next 
birthday, $94. 

If the insured shall die within six calendar months from the 
date hereof, the company will pav only one-fourth of this sum. 
[f the insured’ shall die after six months and within one year 
from the date hereof, the company will pay only one-half of 
this sum. After one year from its date the policy will be in 
force for the full amount. 

* * * In witness whereof, the president and vice-president 
of said company signed this policy at its home office in the 
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city of Newark, N. J., this 26th day of July, 1897. John F, 
Dryden, President. Jouvis D. Ward, Vice-President. 

This policy, if not satisfactory to the insured, may be sur- 
rendered within two weeks after its date at the office of the 
superintendent whose name appears on the premium receipt 
book accompanying this policy, and the premium paid thereon 
will be returned to the insured. 

Regular Industriak—Form 1-07. See indorsement. 

Conditions and Agreements. — 
ym = > 


2d. Facility of Payment.—The company may pay the bene- 
fits provided in this policy to any relative by blood or con- 
nection by marriage of the insured, or to any other person 
appearing to said company to be equitably entitled to the same 
by reason of having incurred €xpense in any way on behalf of 
the insured, for his or her burial or for any other purpose, and 
the production by the company of a receipt signed by any or 
either of said persons or oi other sufficient proof of such pay- 
ment to any or either of them, shall be conclusive evidence 
that such benefits have been paid to the person or persons 


entitled thereto, and that all claims under this policy have been 
fully satisfied. * * * 





4th. Policy when void.—This policy shall be void if * * * 
or if the said weekly premiums shall not be paid according to 
the terms hereof; or if the person insured is under thirteen 
years of age next birthday and is now, or may hereafter be 
insured while under such age in this or any other company 
and the total premium on such insurance shall exceed ten cents 
per week. If for any cause this policy be or become void, all 


premiums paid hereon shall be forfeited-to the company except 
as provided herein. 


5th. Payment of premiums.—All premiums are payable at 
the home office of the company, but may be paid to an author- 
ized Tepresenti itive of the company ; but payments to be recog- 
nized by the company must be entered at the time of payment 
in the premium receipt book belonging to this policy. If for 
any reason the premium is not called for when due by an au- 
thorized representative of the company, it shall be the duty of 
the policyholder before said premium shall be in arrears four 
weeks, to bring or send said premium to the home office of 
the company or to one of its district offices. 


6th. Period of Grace—Should the insured die while the 
premium on this policy is in arrears for a period not exceeding 
four weeks, the company will pay the benefit provided herein, 
subject to the conditions of this policy. 
It is averred: ‘That the plaintiff is the duly qualified and act- 
ing administrator. That defendant is a corporation organized 
and acting under the laws of the state of New Jersey, and doing 
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business in the states of Indiana and Kentucky. That on said 
26th day of July, in consideration of a premium to be paid at 
intervals, equivalent to five cents per week during the life of 
assured, defendant issued its policy of insurance upon her life, 
in writing, in the sum of $94, to the decedent, whose name at 
that time was Katie Rutherford. “That by agreement with de- 
fendant, through its agents, said Katie [ing was to, and did, 
pay a premium on this policy in the sum of twenty-five cents 
every five weeks, at which times the agent of defendant hunted 
her up and made demand for such payment, and this mode of 
payment had become and was and is now the custom with the 
defendant on this policy and similar policies of defendant. On 
the ——— day of February, 1901, one ———— Cummings, an 
agent of defendant, who had been collecting premiums from said 
assured, called upon the assured at the place where she was stay- 
ing, near the city of Owensboro, Ky., for her premium, at which 
time assured paid to said Cummings the entire amount then 
due defendant from her on said policy of insurance, and informed 
said Cummings that she was going to leave said locality, as she 
was expecting to be ill, and would not be able to attend to the 
payment of said premiums, and asked said Cummings that he, 
as the agent of defendant, call upon her relative, Henry Fulker- 
son, who resided in said neighborhood, near Owensboro, Ky., 
and that said Fulkerson would pay said premiums for plaintiff, 
which said Fulkerson agreed to do, and the assured left a sufficient 
amount of money with said Fulkerson to pay said premiums; 
and said Cummings, in the presence of assured and said Fulker- 
"son, agreed, on behalf of defendant, to said arrangement, and 
that he would call upon said Fulkerson for the payment of said 
premiums; and said Fulkerson remained in said neighborhood, 
near Owensboro, Ky., was always ready and willing to pay said 
premiums as promised, but said Cummings failed to call upon 
him and collect said premiums, and said assured and said Fulker- 
con relied upon the promise of said Cummings, but said Cum- 
mings failed and refused to call upon said Fulkerson, as prom- 
ised; and said Cummings did not, nor did any one else on behalf 
of the defendant, call upon said Fulkerson, nor did any one on 
behalf of said company notify said Fulkerson or said assured that 
said premiums were due and unpaid. That, from the time of said 
promise until she died, assured was ill and unable to attend to 
any business, and wholly on account of the failure of said de- 
fendant, through said Cummings, or through any one else, to 
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call upon or notify said Fulkerson, or assured as promised by 
said defendant through said Cummings, that premiums were due 
and unpaid, or that the promise made by Cummings would not 
be kept, said assured fell in arrears in her premiums.” ‘That 
assured died on August 14, 1901. That her relatives have of- 
fered to make proof of such death, and demanded payment of 
said policy. That the defendant denies all liability, and refuses 
to pay any part thereof. That Fulkerson has tendered the 
amount of the premiums due up to the death of the assured, 
which the defendant refused to accept, and that the plaintiff and 
his decedent have performed said contract, except as excuse for 
non-performance is shown. Wherefore, etc. 

The policy set out contains an agreement to pay the sum in- 
sured to the legal representatives of the assured “unless settle- 
ment shall be made under the provisions of Article 2 on the back 
hereof.” Under the provisions of article 2 the company had the 
right to pay such sum to any relative by blood or connection by 
marriage of the insured, or to any other person appearing to the 
company to be equitably entitled to the same. It thus appears 
that the appellee company by contract claimed the right to ad- 
minister upon the estate of the assured, and to sit in judgment 
upon the “equity” of those who might have claims against her; 
binding itself only to pay the sum insured to her administrator 
in event that it had not sooner made distribution according to 
its own ideas. The decedent’s right to pay premiums is clearly 
provided for in this somewhat remarkable contract, and the 
appellee insurance company now asserts, in support of the ruling 
of the trial court upon its demurrer to the complaint, that the - 
policy is forfeited on account of non-payment thereof. It is 
claimed that by the explicit terms of the contract the premium 
was payable at the home office of the company, at Newark, N. J., 
and that such stipulation was one which appellant’s agents had 
no right to waive. This contention requires an examination of 
the contract in so far as it relates to the question made, its true 
purpose not being deducible from detached clauses thereof. 
‘General words must be confined or restrained to the nature of 
the subject or the aptitude of the person, or to the persons to 
whom they relate:” Hughes, Contracts, p. 588. The following 
language appears in the policy: “All premiums are payable at 
the home office of the company.” It is followed by the qualifying 
clause, “but may be paid to an authorized representative of the 
company ;” the meaning of the entire provision being put be- 
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yond any question by the further clause, “If for any reason the 
premium is not called for when due by an authorized repre- 
sentative of the company.” The necessary implication is that 
the premium was in fact payable to the collectors of the com- 
pany, thus according with the averments of the complaint as to 
the custom of the company in that behalf, which is entirely in 
keeping with the character of the business done. The magni- 
tude of the expense necessary to the transmission of five cents 
each week, or of twenty cents every four weeks, to Newark, 
N. J., as compared to the amount involved in the main trans- 
action, is an element to be considered in the determination of 
the true intent of the parties: Kenyon vs. Knights Templar, 122 
N. Y., 247, 25 N. E., 299; Keller vs. Equitable, etc., 28 Ind., 170. 
‘he age of the assured, expressed in the policy, was I1 years. 
Her payment of premium therefore extended over a period of 
more than 3% years, which would have required about forty-five 
separate transactions; twenty-five cents having been paid at a 
time to the representative who “hunted her up.” The rate 
charged is approximately 40 per cent in excess of the regular rate 
shown by the standard life insurance tables. It would be impos- 
sible to justify this rate upon the hypothesis that those who buy 
small policies are more able to pay a high rate than those who 
buy large ones, and it might not be fair to the company to say 
that such rate is exacted because of the ignorance and inability 
of those who pay it. The plausible explanation is found in the 
increased cost of collecting premiums, to which might be added 
a trifle for difference in interest on the premium during the year 
of payment. If the cost of collecting was to be borne by the 
assured, the extra premium charged would appear to be without 
warrant. If the collection was to be made by the company, as it 
is averred in the complaint to have been its custom to do, then 
the duty to so make such collections cannot be ignored. If the 
policies in suit are to be forfeited ior non-payment of premium, 
it must be done under that part of the condition which provides 
for remittance by the assured to Newark, N. J. 


If for any reason the premium is not called for when due by 
an authorized representative of the company, it shall be the 
duty of the policyholder * * * to bring or send said pre- 
= to the home office of the company or one of its district 
offices. 


The averment of the complaint shows a disregard of this stipu- 
lation by the company during the entire term of the insurance. 
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“It is abundantly settled that an insurance company will be 
estopped to insist upon a forieiture if by any agreement, either 
express, or implied by the course of its conduct, it leads the in- 
sured honestly to believe that the premiums or assessments will 
be received after the appointed day. The decisions which hold 
and enforce this view are very numerous:”’ Sweetser vs. Odd 
Fellows, etc., 117 Ind., 97-100; Franklin Life vs. Wallace, 93 
ind., 12; Kline vs. National Benefit, etc., 111 Ind., 466; Supreme, 
etc., vs. Hall, 24 Ind. App., 316. “Any agreement, declaration 
or course of action on the part of an insurance company which 
leads a party insured honestly to believe that by conforming 
thereto a forfeiture of his policy will not be incurred, followed 
by due conformity on his part, will and ought to estop the com- 
pany from insisting upon the forfeiture, though it might be 
claimed under the express letter of the contract. The company 
is thereby estopped from enforcing the forfeiture. The repre- 
sentations, declarations or acts of an agent contrary to the terms 
of a policy, of course, will not be sufficient, unless sanctioned by 
the company itself: Phcenix, etc., vs. Doster, 106 U. S., 30; 
Ins. Co. vs. Eggleston, 96 U. S., 577; Powers vs. Prudential, 83 
Tiun, 254, 31 N. Y. Supp., 626; Hartford Life vs. Unsell, 144 
U. S., 439. The principle is clearly stated by a standard text- 
book as follows: “Forfeitures are so odious in law that they 
will be enforced only where there is the clearest evidence that 
such was the intention of the parties. If the practice of the com- 
pany and its course of dealings with insured and others, known 
to the insured, have induced the belief that so much of the con- 
tract as provides for a forfeiture in a certain event will not be 
inkisted on, the company will not be allowed to set up such for- 
feiture as against one in whom their conduct has induced such 
belief:’”” May on Insurance (4th Ed.), § 361; Van Camp vs. 
Hartman, 126 Ind., 177. ; 

The averments of the complaint show a waiver of the condi- 
tion relied upon by the company, and do not, therefore, give a 
right of forfeiture. 

The assured, making provision for payment, and notifying 
the collector thereof, was not—he acquiescing in such arrange- 
ment—in default. If the company has not received all the pre- 
miums which were due up to the time of death, it has no one to 
blame but itself and its agents. As the agent was authorized 
to accept payment of premiums, he could exercise his discretion 
as to the mode of payment: Western Ins. Co. vs. McAlpin, 23 
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Ind. App., 220-227; Hanover Ins. Co. vs. Dole, 20 Ind. App., 
333-338; Painter vs. Industrial, etc., 131 Ind., 68-73. The 
decedent had a right to rely upon the assurance given to him by 
them, and it would be a fraud to refuse payment of the policy 
because she did, under the circumstances, rely upon them. 

It is averred that the relatives of the assured have demanded 
payment and offered to make proof of death, and that the appel- 
lee has denied all liability and refused to pay any part of said 
policy. Having the right to make payment to such persons un- 
der the provision for “facility of payment” above set out—such 
provision being one the validity of which appellee cannot well 
dispute—a demand by such persons, and denial of liability, which 
amounts to a waiver of other proof, is sufficient to justify the 
maintenance of this action; the denial of liability being in itself 
sufficient thereto: Union Central, etc., vs. Hollowell, 14 Ind. 
App., 611; Home Ins. Co. vs. Sylvester, 25 Ind. App., 207. 

The condition that “no suit on this policy shall be maintained 
against the company unless brought within six months next after 
the date of the death of the insured” is in conflict with the pro- 
vision of the statute that “no condition or agreement not to sue 
for a period of less than three years shall be valid:” Section 
4923, Burns’ Ann. St., 1901; Ins. Co. vs. Brim, 111 Ind., 281; 
Eagle Ins. Co. vs. La Fayette, 9-Ind., 443. 

The judgment is reversed and the cause remanded, with in- 
structions to overrule the demurrers to the first and second para- 


graphs of complaint, and for further proceedings not inconsistent 
herewith. 
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MISCELLANY. 


Cases to which an insurance company may or may not be a party, which 
are not actions on policies, but which relate to matters outside of insur- 
ance proper; as, jurisdiction, receiver, injunction, pleading, practice, 
mandamus, wills, usury, lodges, the relations of statute laws to corpora- 
tions, laws of sister States, etc., where the principles and practice of insur- 
ance, as such, are not specifically involved; and other cases of incidental 
interest to underwriters, or where for special reasons a full report has 
been deemed unnecessary. These sketches are given merely as chapters 
of current information, and are not intended as digests, nor for citation. 


FORECLOSURE OF MORTGAGE. 


In the case of Liverpool & London & Globe Ins. Co. vs. Davis, 
decided by the Civil Court of Appeals of Texas, it was held that 
the filing of a petition and not the preliminary service of citation 
is the commencement of foreclosure proceedings within the mean- 
ing of a policy that it should be void if such proceedings were 
begun with knowledge of insured. 


AGENT—UNAUTHORIZED COMPANIES. 


In the case of Webster vs. Ferguson et al., decided by the Su- 
preme Court of Minnesota, January 6, 1905, the following sylla- 
bus was furnished by the court :— 


An insurance agent, within the intent of section 87, c. 175, 

437, Laws 1895, is one who assumes to act for or on behalf 
of any company not authorized to do business in this state, 
and it is not essential that he be appointed as the representa- 
tive of such companies, or that he be the authorized agent oi 
a duly licensed company. 

But a party is not liable upon the contract in respect to 
which he assumed to act, by request, unless the insured was 
deceived by his conduct, having reasonable grounds for believ- 
ing that the companies involved in the transaction were duly 
authorized by the state. 


ACCIDENT—PERMANENT DISABILITY—DISEASE. 


In the case of Binder vs. National Masonic Accident Ass’n, 
decided by the Supreme Court of Iowa, January 18, 1905, it was 
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held that a provision that no benefits should be due until disa- 
bility ceases, does not apply to permanent total disability for 
which a definite sum is provided. Objection that the proofs did 
not show such disability when they showed total disability which 
might be permanent and the association denied liability. Where 
the contract sets forth a charter clause purporting to authorize 
such insurance ultra vires cannot be claimed. Where diseased 
condition of the arteries was shown the question whether the 
bursting of an artery was due to a fall was for the jury. 


SUICIDE—EVIDENCE. 


In the case of National Union vs. Fitzpatrick, decided by the 
United States Circuit Court of Appeals, Fifth Circuit, January 
3, 1905, it was held that where there appeared, according to the 
evidence, little doubt of the insured’s father-in-law being able to 
adjust a small shortage of the former, the admission of evidence 
by the latter of his willingness to do so was not reversible error 
where the defense was suicide, induced by the shortage. If im- 
proper it was harmless. The burden of showing suicide was on 
the party alleging it, and the question was for the jury. 


BENEFICIARY— WAIVER OF By-LAws. 

In the case of Coulson vs. Flynn et al., decided by the Court 
of Appeals of New York, February 21, 1905, it was held that the 
issue of a certificate by a benevolent society designating a party 
as the beneficiary who was not within the classes designated by 
the by-laws, though permitted by the act under which the society 
was incorporated and the facts were known to the society, the 
by-laws will be deemed to have been waived in a contest between 
claimants. The question of ultra vires can only be raised by the 
society. 


AGREEMENT TO INSURE AN OPTION. 

In the case of Barker vs. Pullman Co., decided by the United 
States Circuit Court of Appeals, Second Circuit, November 22, 
1904, the following agreement had been made between the Wag- 
ner Palace Car Co. and the Agricultural Insurance Co: :— 

That in consideration of one dollar and other valuable con- 
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siderations, the Agricultural Insurance Company agrees, on 
the expiration of the present insurance policy of the Wagnet 
Palace Car Company, to renew the same for three years for the 
rate of 29 17/100 annual premium, payable in nine equal in- 
stallments, one each in September, October and November, 
respectively of each year. 

The Agricultural Insurance Company agrees to give sub- 
stantially the same companies comprising the syndicate now 
on the risk, 

In witness whereof the parties hereto have hereunto ap- 


pended their signatures and seals the day and year first above 
written. 





It was held that this agreement was a mere option which did 
not compel the Wagner Company to accept the insurance, and 
evidence was not admissible to re-form it on the ground that the 
agents who made it.understood the contract differently, where 
it was in writing, signed by the principals. 
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SUPREME COURT OF ILLINOIS. 


NORTH AMERICAN INS. CO. Er At. 
vs. 
YATES, Ins. Supt.* 


A bill to enjoin certain foreign fire insurance companies and the individu- 
als acting for them in the state of Illinois, alleging that they did all 
acts pertaining to such insurance, excepting that of soliciting insur- 
ance On property located in that state, that the individuals had been 
engaged in transacting such business through the corporations, and 
had from time to time incorporated others, and were accustomed to 
transfer business among them to avoid payment of losses, and had 
conspired to carry on such business within the state without com- 
pliance with the laws, was not bad for multifariousness and did not 
allege that insurance was not solicited from citizens for property 
outside the state. 


Under the statutes of Illinois the Insurance Superintendent had power to 
prosecute such a suit. 


Appeal from Appellate Court, First District. Bill by Henry 
Yates, Insurance Superintendent, against the North American 
Insurance Company and others. From a decree in favor of com- 
plainant, defendants appeal. 


Hospart P. YounG (ALDEN, LATHAM & YounG, of Counsel), 
for Appellants. 


FreD H. Rowr (SAMUEL A. HARPER, of Counsel), for Ap- 
pellee. 


‘RicKs, C.J. 

Appellee, Henry Yates, as Insurance Superintendent for the 
state, filed a bill to enjoin twenty foreign fire insurance compa- 
nies and thirty-three individuals who were acting as agents for 
such companies from transacting any business of fire insurance 
in this state without first complying with the laws of the state 
relative to fire insurance. 

The principal allegations of the amended bill are that each of 
the defendant corporations is engaged in the business of fire in- 
surance and maintains an office for the transacting of such busi- 
ness in the city of Chicago; that no one of the said corporations 
has complied with the insurance laws of the state, and particu- 
larly the act of March 11, 1869, and the amendments thereto, and 
the act of July 1, 1879, or with either or any of such acts, and 
* Decision rendered, February 21, 1905. : 

Vou. XXXIV.-25. 
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no one of them has been licensed to do business in this state; 
that each of the said corporations at its office in Chicago, through 
its said agents, does everything in the way of fire insurance 
other than to insure property situated in this state; that this 
manner of doing business is a trick and device to evade the in- 
surance laws of this state and all other states, and is illegal; that 
each of said corporations is unlawiully exercising a franchise in 
this state and is exercising powers not conferred upon it by law; 
that each of the individual defendants has been and is now en- 
gaged in carrying on the business of fire insurance through such 
corporations in the manner described; and that the defendants 
have conspired and are conspiring to carry on the fire insurance 
business as herein set forth, without license, and without com- 
plying with the insurance laws of this state. To this bill special 
Gemurrers were filed by the appellants and other defendants, 
which were overruled, and, appellants electing to stand by their 
several demurrers, the court entered the decree enjoining them, 
as prayed. As to the other defendants than the appellants, the 
court stayed its final order to abide the result of this appeal. 
From the decree the appeal was prosecuted to the Appellate 
Court for the First District, where the decree of the Circuit 
Court of Cook County was affirmed, and this appeal is prose- 
cuted. 

Appellants challenge the sufficiency of the bill in this cause 
mainly upon grounds going to the jurisdiction of the court of 
equity. It is said that equity has no jurisdiction to restrain the 
violation of a penal statute or the commission of a penal offense 
unconnected with injury to civil rights or property rights, and 
that the proceeding here is to restrain the alleged violation of a 
penal statute, does not affect civil or property rights; that there 
is an adequate remedy at law; that the bill is multifarious; and 
that the acts complained of are not violations of the laws of this 
state. 

We may be better able to arrive at a satisfactory conclusion 
by briefly considering the nature of the business involved and the 
interests relating to it, and under which the appellee claims the 
right to present the information here in question. The business 
ot insurance is the outgrowth of time and the demands and 
necessities of the public. it extends into and covers almost every 
branch of business and all the relations of life, and is applied to 
all the hazards of business in life where a basis of risk and com- 
pensation can be estimated. In ail the stages of life, from the 
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cradle to the grave, it asserts an interest and offers succor and 
aid. In the business enterprises, whether by land or sea; in the 
possessions of men, from a pane of glass to the mansion or the 
factory; in his undertakings involving every chance, misfortune, 
moral turpitude, or the act of God—it demands admission and 
promises indemnity, reward or gain. It poses as the faithful and 
zealous trustee of his earnings and savings, and promises to the 
widow and orphan a guaranty against misery and want. It in- 
tercedes between principal and agent, master and servant, con- 
tractor and owner, and insures against loss from almost any 
and every case. It is a public necessity that deals in its own 
credit for a cash consideration from the assured, and is stamped 
with public interest, and must yield obedience to necessary and 
proper regulations by the state in the exercise of its police 
power: Freund on Police Power, §§ 373, 399, 400, 401, 494; 
Commonwealth vs. Vrooman, 164 Pa., 321; John Hancock Mut. 
Life Ins. Co. vs. Warren, 181 U. S., 73; Fidelity Mut. Life 
Ass’n vs. Mettler, 185 U. S., 327. “Banking and insurance being 
peculiarly affected with the public interest, it follows that the 
right to carry on their business may be made to depend upon the 
compliance with certain conditions:” Freund on Police Power, 
§ 4o1. The business is usually conducted by corporations that 
are creatures of the law, and their rights and immunities are to 
be found in the law. They have no natural rights. The corpora- 
tions in question are foreign corporations. In speaking of such 
corporations and the extent of their rights, it is said in Waters- 
Pierce Oil Co. vs. Texas (177 U.S., 28): “The plaintiff in error 
is a foreign corporation, and what right of contracting has it in 
the state of Texas? This is the only inquiry, and it cannot find 
an answer in the rights of natural persons. It can only find an 
answer in the rights of corporations and the power of the state 
over them. What these rights are and what that power is has. 
cften been declared by this court. A corporation is the creature 
of the law, and none of its powers are original. They are pre- 
cisely what the incorporating act has made them, and can only 
he exercised in the manner which that act authorizes. In other 
words, the state prescribes the purposes of a corporation and 
the means of executing those purposes. The purposes and 
means are within the state’s control. ‘This is true as to domestic 
corporations. It has even a broader application to foreign cor- 
porations.” This language was quoted*and applied in both the 
above cases of John Hancock Mut. Life Ass’n vs. Warren and 
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Fidelity Mut. Life Ass'n vs. Mettler with approval. And this 
court in Harding vs. American Glucose Co. (182 IIl., 551), said: 
“It is the settled doctrine in this state, established by many de- 
cisions of this court, that foreign corporations do not come into 
this state as a matter of legal right, but only by comity, and that 
said corporations are subject to the same restrictions and duties 
as corporations formed in this state, and have no other or greater 
powers. * * * Foreign corporations cannot be permitted to 
come into this state for the purpose of asserting rights in con- 
travention of our laws.” In that case it was also said (page 616, 
182 Ill.): “The public policy of a state is to be found in its stat- 
utes, and when they have not directly spoken, then in the deci- 
sions of the courts and in the constant practice of government 
officials. When the Legislature speaks upon a subject upon 
which it has the constitutional power to legislate, public policy is 
what the statute passed by it indicates.” 

The public policy of this state touching insurance companies is 
amply attested by over forty designated statutes relating to them. 
and many decisions of its courts of appeal. Eighteen of those 
acts now in force relate solely to fire insurance—the branch oi 
that business herein affected—and several of which are directly 
applicable to and are for the regulation of the business of appel- 
lants and their codefendants. Regulation of such companies is 
the chief object of all of such statutes. That this is so is evi- 
denced alike by the title of the acts and their various provisions. 
It may be that one of the objects, and the main one, of so regu- 
lating these corporations is the protection of the citizens of the 
state. But this is not the only object: People vs. Pavey, 151 IIl., 
101. Appellants are foreign corporations. We have hundreds of 
domestic insurance corporations organized under our law doing 
business in this and other states, and hundreds of other foreign 
companies licensed under and complying with the laws of our 
state and doing business within the state, and the state is con- 
cerned in the maintenance of a standard of security and fair 
dealing according to the prescribed regulations for all. All those 
organized under our laws and those licensed and complying with 
our laws are in a sense citizens of our state, and are entitled to 
the protection of the law against companies doing business in 
this state contrary to its laws, with less than the required capital, 
and so managed that by manipulation and transfer their obliga- 
tions are avoided and the business brought into ill repute. 

So great is the importance of the insurance business that 
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there has been created a special branch of the government, des- 
ignated “Insurance Department of the State of Illinois,” charged 
with the execution of all laws of the state in relation thereto and 
the companies organized or doing business in the state. The 
jaws governing fire insurance companies organized in this state 
which we have termed “domestic” require them to have a mini- 
mum of cash capital of $100,000 and $200,000 of bona fide sub- 
scribed risks before beginning business, to invest their money in 
the manner pointed out by law, and to make annual reports to 
the state, by which it may be ascertained that they are comply- 
ing with the regulations. Foreign companies doing like business 
are required, under penalty, to obtain a license by an application, 
accompanied by a copy of their charter, which application shall 
contain a full and detailed history of said company, its organiza- 
tion, officers, capital, assets, investments and liabilities; to main- 
tain a deposit of at least $200,000 in securities with the insurance 
department; to name an attorney resident of this state for the 
service of process in suits against them; to agree that their 
license shall be revoked if any suit brought against them is re- 
moved to the Federal Court; and to pay certain fees. They are 
required to make annual reports, the same as domestic compa- 
nies, and in the transaction of their business are subject to the 
same regulations as companies organized under the laws of this 
state. If the annual statement made by any such company, 
whether domestic or foreign, shall be false, the insurance de- 
partment is authorized to revoke the certificate of authority of 
such corporation, and it can thereafter transact no business until 
the requirements are complied with. Provision is also made for 
the examination into the books and affairs of said companies, 
and, if they be found deficient in assets, or violating the laws in 
other respects, the Superintendent of Insurance may proceed 
against them through the courts, and have them and their busi- 
ness closed. 

By section 4 of the act of 1879 (Laws 1879, p. 183), entitled 
“An act for the better regulation of the business of insurance and 
for the protection of the citizens of this state, in their dealings 
with insurance companies,” approved June 4, 1879, it is provided: 

Any such incorporated company, association or partnership, 
which shall transact its business in this state in violation of 
the provisions of this act, shall together with the agent or 
agents so unlawfully transacting said business jointly and sev- 
erally be subject to a penalty of five hundred dollars ($500) to 
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be sued for and recovered in the name of the people of the 
state of Illinois, by the state’s attorney of the county in which 
such agent or agents may reside, and one-half of said penalty, 
when recovered, shall be paid into the treasury of said county, 
the other half to the informer of such violation: provided, 
however, that any company, whose license may have been 
revoked as aforesaid shall thereafter be permitted to transact 
such business as may be absolutely necessary to wind up its 
business in this state and none other: provided, further, that 
nothing in this act contained shall be construed to prevent 
the filing of any information in the nature of a quo warranto 
against such corporation so violating the provisions of this act: 

—Hurd’s Rev. St., 1903, c. 73, par. 24. 

It is charged in the information or bill in this case that 
the appellant company and its codefendant companies have 
not complied with any of the requirements touching foreign 
companies doing business in this state; that they have no 
license to do business in this state, and are doing business 
contrary to the laws of this state, and in violation of the 
section of the statute above quoted. The allegation with 
reference to the character of business being done by the said 
companies is “that each of said corporations above named does 
in the city of Chicago, in the county of Cook aforesaid, maintain 
an agency, and that such agency has the agents above named, 
and others, and that such agents are now, and for a long time 
have been, empowered by said company to, and such agents now 
do, and for a long time past have, solicited the business of fire 
insurance for said company, examined applications for fire insur- 
ance for the said company, accepted applications for fire insur- 
ance for said company, collected premiums on said insurance for 
the said company, made cortracts of fire insurance for said com- 
pany, issued policies of fire insurance for said company, adjusted 
losses for said company, compromised losses for said company, 
defended suits for said company, paid losses for said company, 
employed other agents for said company, * * * and per- 
formed every other act necessary and proper for the carry- 
ing on of the business of fire insurance; but, so far as your 
orator is informed, your orator states that no one of said coni- 
panies, at said office in the city of Chicago aforesaid, issues poli- 
cies of contracts of insurance on property situated in the state 
of Illinois or solicits insurance on property situated in the state 
of Illinois.” Appellants take the position that the various stat- 
utes regulating these companies are designed only for the pro- 
tection of the citizens of this state, and then, under the above 
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allegation, assert that the business they are doing is not in viola- 
tion of the statutes, because, it is said, they do not take risks on 
property located in this state. It is further said that the allega- 
tion is not broad enough to include the charge that they do 
solicit and receive business from citizens in this state. With this 
construction of the scope of the allegation of the bill we do not 
agree. It is said in the bill and admitted by the demurrer that 
these companies do everything that can be and is done by insur- 
ance companies except to solicit insurance upon property hav- 
ing its situs in this state. The fact that residents in this state 
own property in other states is of such common knowledge that 
the courts must take notice of it, and when that is done the alle- 
gation, or rather the exception found in the allegation, that they 
do not solicit insurance on property located in this state, does 
not take from the general allegation the charge that they do 
solicit insurance from citizens in this state on property possessed 
by them out of this state. By the act of 1893, creating the de- 
partment oi insurance, it is provided: “The Insurance Superin- 
tendent shall possess and have all the powers, and he may per- 
form all the duties in regard to the business of insurance in this 
state, which are now attached by law to the office of Auditor of 
Public Accounts and the Attorney-General:” Hurd’s Rev. St., 
1903, ¢. 73, par. 3. It follows, then, that any suit or proceeding 
that could before, or can now, without that provision, be insti- 
tuted and prosecuted by the Attorney-General, can be maintained 
by the Superintendent of Insurance. By section 26 of chapter 
32 of the Revised Statutes of 1874, relating to corporations, 
“foreign corporations, and the officers and agents thereof doing 
business in this state, shall be subjected to all the liabilities, re- 
strictions and duties that are or may be imposed upon corpora- 
tions of like character organized under the general laws of this 
state.” 

In applying the statutes governing insurance to foreign cor- 
porations we have said: “The purpose of our statute is to pro- 
duce uniformity in the powers, liabilities, duties and restrictions 
of foreign and domestic corporations of like character, and to 
bring them all under the influence of the same law:” People vs. 
Van Cleave, 187 ill., 125. And in Hannibal & St. Joseph Rail- 
road Co. vs. Crane (102 JIl., 249), a foreign corporation ques- 
tioned the sufficiency of service on its agent. Replying to that 
contention it is said (page 255, 102 IIl.): “Section 26, c. 32, Rev. 
St., 1874, entitled ‘Corporations,’ subjects foreign corporations 
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to all of the liabilities, restrictions and duties that are imposed 
on like corporations of this state. One of the liabilities of cor- 
porations organized under the laws of this state is to be sued by 
service on an officer or agent, and, if the liability of foreign 
bodies is in all respects the same, then they may be sued and 
served with process in the same manner.” Applying the reason- 
ing there to the case before us, if an injunction would lie against 
a domestic company for a violation of the insurance statutes, then 
foreign companies, being subject to the same liabilities, must be 
subject to the same kind of proceeding. Authority is expressly 
and by statute conferred on the auditor, to whose powers the 
Superintendent of Insurance succeeds, if he, “upon examination 
of any insurance company incorporated in this state, is of the 
opinion that it is insolvent, or that its condition is such as to 
render its further continuance in business hazardous to the in- 
sured therein or to the public, or that it has failed to comply with 
the rules, restrictions, or conditions provided by law, or has ex- 
ceeded or is exceeding its corporate powers, he shall apply by 
petition to a judge of any circuit court of this state to issue an 
injunction restraining such company, in whole or in part, from 
further proceeding with its business, until a full hearing can be 
had, or otherwise as he may direct. * * * He [the judge] 
may in all such cases make such orders and decrees, from time 
to time, as the exigencies and equities of the case may require, 
and in any case, after a full hearing of all the parties interested, 
may dissolve, modify or perpetuate such injunction, and make 
all such orders and decrees as may be needful to suspend, re- 
strain or prohibit the further continuance of the business of the 
company:” furd’s Rev. St., 1903, p. 1054, c. 73, par. 11. Here, 
as applied to domestic companies, the authority is broad, and the 
power of the court sweeping; and no reason has been, and we 
think none can be, suggested why the appellants are not subject 
to the same liabilities. which here means the same remedy. 

We do not agree with the contention that before the state, by 
its proper officer, can maintain a bill such as this, it must show 
an injury to civil or property rights. The rule invoked applies 
to the private citizen who seeks by the writ to prevent a public 
wrong, because he is not the keeper of the public conscience or 
the conservator of the public rights: Christie Street Commis- 
sion Co. vs. Board of Trade, 92 Ill. App., 604; Cranford vs. 
Tyrrell, 128 N. Y., 241; Sparhawk vs. Union Pass. Co., 54 Pa., 
401; High on Injunctions, § 1544. The rule is well illustrated in 
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the case of pubiie nuisances, which may be prevented or abated 
at the suit of the Attorney-General without showing actual in- 
jury to the public, the case of purpresture being a common one; 
while the private citizen in such a case must show not merely 
that the act complained of is a public wrong, but also that he 
suffers special injury to his civil or property rights: 1 High on 
Injunctions (3d Ed.), § 764. In informations by the Attorney- 
General charging the violation of public laws by corporations 
affected with a public interest, injury to the public will be pre- 
sumed from the violations of the law. 

We are also of the opinion that the bill could be maintained on 
the ground of avoiding multiplicity of suits. As it is attacked on 
the ground that it is multifarious, and the consideration of this 
proposition would, to a degree, involve the other, we will con- 
sider whether it is multifarious. The general statement of the 
rule is, if the bill contains several matters of a distinct and inde- 
pendent nature against several defendants, it is multifarious; 
otherwise not: Gage vs. Parker, 103 Ill., 528. To the general 
rule, it is said, a bill to avoid a multiplicity of suits is an excep- 
tion: Story’s Eq. Pl. (roth Ed.), § 285. While the rule above 
stated is found in law lexicons and text-books, the courts and 
commentators have almost uniformly held that there is no in- 
flexible rule; that it rests largely in the discretion of the court; 
and that considerations of convenience to the court, the avoid- 
ance of a multiplicity of suits, and of unreasonable hardship to 
the several parties joined are to be taken into account: Baird 
vs. Jackson, 98 Ill., 78; Story’s Eq. Pl., § 539; Dunn vs. Cooper, 
3 Md. Ch., 46; Barkis vs. Gates, 89 Fed., 783; Andrews vs. Pratt, 
44 Cal., 309; German Alliance Ins. Co. vs. Van Cleave, 1gr IIl., 
410. Although there may be several causes of action, if they 
grow out of the same transaction, and all the defendants are in- 
terested in the same rights, and the relief against each is of the 
same general character, the bill may be sustained; and where 
the charge is conspiracy and combination to commit one or many 
acts the bill is not multifarious that includes all the conspirators 
and relates to all the acts within the general scheme: Brenker- 
hoff vs. Brown, 6 Johns. Ch., 139; Kensington vs. White, 3 
Price, 164. ‘Touching the conspiracy and the scheme of the de- 
fendants to the bill, it is alleged that the individual defendants 
are now, and have for a long time been, engaged in transacting 
the business of fire insurance in the manner described, in the city 
of Chicago, through the several corporations above named and 
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other corporations to the complainants unknown; that said in- 
dividual defendants have from time to time incorporated and 
controlled other corporations in the business of fire insurance, 
and have from time to time, in order to avoid payment of losses, 
and for other reasons, changed the fire insurance business con- 
trolled by them from one corporation to another; that each of 
the defendant corporations and its officers and agents have con- 
spired together in a common scheme to carry on the fire insur- 
ance business in the manner described in the bill, and to per- 
petuate such business in corporate form under the control of 
and for the advantage of the officers and agents of such corpora- 
tions and others made parties to the bill, and that the individual 
defendants and combinations of said individuals control a large 
number of defendant corporations and other similar corpora- 
tions, the names of which are unknown to the complainant, and 
that the corporations controlled by them have conspired together 
and been parties to a common scheme to carry on said insurance 
business and to perpetuate the same under the control of and for 
the advantage of the individual defendants; that in case the de- 
fendant corporations, or any of them, should be restrained by 
the court from carrying on the business, the individuals inter- 
ested in said corporations would continue the business in the 
same manner under some other corporate charter or charters, 
and that the only effective means of preventing the unlawiul busi- 
ness or consummation of the scheme is to enjoin both the cor- 
porations and the individuals: that there are other corporations 
not named in the bill, and whose names are unknown, of whom 
the allegations are true; asks for a discovery as to the other in- 
dividual conspirators, and also for a discovery of the other cor- 
porations concerned in the scheme, and that all be made parties 
to the bill and writ. 


The essence of the charge is the common scheme among the 
individual defendants and others and the officers in control of 
the insurance companies to violate and disregard the insurance 
laws of the state. and to defraud persons obtaining policies from 
them. ‘The original sin is not more with the insurance compa- 
nies than the individual defendants, as they can only act by their 
agents. They are the instruments and means by which the 
schemes are carried out, and the charge is that, if the companies 
are enjoined and the individuals not, the latter will organize or 
procure other companies to subserve their ends. The relief 
asked against all is the same, and the acts complained of are all 
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part of the common plan, and we are of the opinion that the bill 
is not multifarious. The case of Kensington vs. White, supra, 
we regard as directly bearing on this feature of the case. That 
was a bill by seventy-two underwriters to restrain several actions 
on different policies upon different ships, and for discovery. The 
bill charged “that the adventure on which the policies had been 
effected was not bona fide, * * * but was contraband and 
illegal, * * * and that the whole of the insurance was fraudu- 
lent, and the pretended loss a contrivance for the purpose of 
charging the plaintiffs with the amount of their subscriptions,” 
and that one of the underwriters (White) was “combining with 
the other defendants to the bill to affect the illegal object 
charged,” etc. Deiendants demurred to the bill for multifarious- 
ness. The demurrer was overruled, and defendants compelled to 
file answers, and injunction ordered. 

The objection that to entertain the bill deprives appellants of 
the trial by jury guarantied by section 9 of article 2 of the Con- 
stitution of this state we regard as without merit. If the Court 
of chancery may take jurisdiction, then the guaranty does not 
extend to causes falling within the jurisdiction of equity. The 
only issue made in the case is one of law, and issues of fact will 
not arise: Attorney-General vs. Railroad Co., 35 Wis., 425. 

The Circuit Court did not err in overruling the demurrers, and 
the Appellate Court, by its judgment, properly affirmed the de- 
cree. The judgment of the Appellate Court is affirmed. 

Judgment affirmed. 
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SUPREME COURT OF SOUTH DAKOTA. 


VESEY ET AL. ) 
Us, \ 


COMMERCIAL UNION ASSUR. CO., Lrp., 
oF LONDON, ENG.* 


A statute prohibiting the limitation of time in which suit may be brought 
renders a policy limitation of the kind void though the form was pre- 
pared by the state auditor under authority of the state. 

Delivery of proofs of loss to the agent of a foreign company authorized 
to contract is sufficient delivery to the company. 

Retention of proois of loss without objection was a waiver of their defects, 

Knowledge of the existence of mortgages by the agent when writing the 
policy was knowledge of the company. 

Subsequent to suit, but before trial, the mortgage was released of record 
without, however, intending to release the claim of the mortgagee to 
the insurance money, as the debt had not been paid. 


Held, That this did not prevent recovery on the ground that the mort- 
gagee had not notified the company of change of ownership. 

It was in the discretion of the court to permit an amended complaint as to 
the ownership. 

Action from Circuit Court, Lake County. Action by Rena A. 
Vesey and another against the Commercial Union Assurance 
Company, Ltd., of London. From a judgment in favor of plain- 
tiffs, defendant appeals. 


U. S. G. CHERRY (SYLVESTER G. WILLIAMS, of Counsel), for 
Appellant. 
J. H. WILLiaMmson and BAILEY & VOORHEES, for Respondents. 


Corson, P. J. 

This is an action upon an insurance policy. Findings and judg- 
ment were in favor of the plaintiffs, and the defendant has ap- 
pealed. Numerous errors are assigned, but the appellant, in its 
brief, has discussed only such as it seems to regard as important, 
and these will be considered in their order :— 

1. It is contended by the appellant that as the action was not 
commenced within one vear, limited by the policy, the plaintiffs’ 
claim is barred. There is a provision in the policy that no action 
can be maintained, unless commenced within twelve months next 
after the fire. It is conceded that the fire occurred, in which the 
property was destroyed, on the 7th day of August, 1900, and 
that the action was not commenced until in March, 1902, about 





* Decision rendered, Dec. 21, 1904. 
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eighteen months after the fire; but the respondents insist that, 
under the provisions of section 1276 of the Civil Code, the stipu- 
lation in the policy is void. The section reads as follows :— 
Every stipulation or condition in a contract, by which any 
party thereto is restricted from enforcing his rights under the 
contract by the usual legal proceedings in the ordinary tribu- 
nals, or which limits the time within which he may thus enforce 
his rights, is void. 

This section is a literal copy of section 832 of the proposed 
Civil Code of New York, and the commissioners, in their note to 
that section, say: “The latter provision is new. The question 
involved has been variously decided in different tribunals, with a 
preponderance of opinion in iavor of the right to limit the time 
of commencing actions, as a matter of law, but with frequent 
disapprobation of the practice.” And the commissioners, after 
citing a number of authorities, conclude: ‘The law itself, and 
the law alone, should regulate the limitations of actions.” Un- 
doubtedly, as stated in the note by the commissioners, there is a 
conflict in the authorities at common law; and it is proper, there- 
fore, that the question should be settled by express legislation, as 
has been done in this state. The stipulation, therefore, in the 
policy, under the provisions of the Code, is absolutely void. And 
this seems to have-been the view taken by the Supreme Court of 
North Dakota in construing a similar provision in a policy under 
the same law: Johnson vs. Ins. Co., 1 N. D., 167. It is con- 
tended by the appellant that as the form of the policy used was 
prepared by the State Auditor under the authority conferred by 
chapter 105, p. 174, of the Laws of 1893, the section above quoted 
was, in effect, repealed; but no authority was conferred upon the 
Auditor by that act to insert stipulations in the policy that were 
in conflict with the laws of the state. 


2. It is further contended bv the appellant that the proofs of 
loss were not furnished by the plaintiffs within sixty days, as re- 
quired by the stipulation in the policy. Upon this subject the 
court found, by its seventh finding, that the proofs of loss were 
delivered to the agent who wrote and issued the policy within 
the sixty days. The court also found by its ninth finding that 
“upon the 23d day of September, 1899, the firm of Kennedy Bros. 
were the agents of the defendant at Madison, Lake County, S. 
D., and, as such agents, were authorized to solicit applications 
for fire insurance policies, and to write and deliver policies of 
insurance upon property situated in the said county of Lake, and 
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do any and all acts proper, usual and customary to be done by 
fire insurance agents.’ From these findings the court concludes, 
as matter of Jaw, that the proofs of loss were served within the 
time limited. These findings and this conclusion of law present 
clearly the question as to whether or not a delivery of the proofs 
of loss within the sixty days to the agent, Kennedy, who issued 
the policy, was a sufficient compliance with the terms of the same. 
The condition of the policy relied upon is as follows :— 


If fire occur the insured shall give immediate notice of any 
loss thereby in writing to this company; * * * and within 
sixty days after the fire, unless such time is extended in writing 
by this company shall render a statement to this company, 
signed and sworn to by the said insured, stating 5 


The facts required by the policy, constituting the proofs of loss. 
Nowhere in the policy does it appear from its terms where the 
proofs of loss must be served. It appears from the policy itself 
that the defendant company is a foreign corporation, having its 
home office in London, England, as shown by the heading oi the 
policy, which is as follows :— 


No. 100133. $2,400.00 
United States Branch Cor. Northwestern Dept. 
Pine & William Sts., Equitable Building, 
New York. Denver, Col. 


Commercial Union Assurance Company, Ltd., 
of London, England. 
Stock Company. 

It not being required by the terms of the policy that the notice 
should be given at any particular place or to any particular agent, 
we are of the opinion that it was sufficient to deliver the notice to 
the agent of the defendant company who issued the policy and 
countersigned the same. 

This court, in McNamara vs. Ins. Co. (1 S. D., 342), in speak- 
ing of the construction to be given contracts of insurance, says: 
“Courts will construe a contract of insurance liberally, so as to 
give it effect, rather than to make it void. Conditions which cre- 
ate forfeitures will be construed most strongly against the insurer. 
Only a stern legal necessity will induce such a construction as will 
nullify a policy.” This rule has been generally adhered to by this 
court in construing insurance policies and the conditions therein 
contained. It will be noticed that it was found by the court, and 
is clearly supported by the evidence, that Kennedy Bros. were 
agents of the defendant company authorized to solicit applica- 
tions for fire insurance, write and deliver policies of insurance 
upon property situated in the said county of Lake, and to do any 
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and all acts proper and customary to-be done by fire insurance 
agents. The Kennedys, therefore, under the decisions of this 
court, were general agents of the appellant: South Bend Toy 
Mig. Co. vs. Ins. Co., 2 5. D., 17; Id., 3 S. D., 205; Harding vs. 
Ins. Soc., 10 S. D., 64. We are of the opinion, therefore, that 
the service of the proofs of loss upon C. B. Kennedy, one of the 
defendant’s agents, as found by the court, was service upon the 
company. Especially is this so in the case of a foreign insurance 
corporation organized without the United States, and which, in 
its policy, has failed to state where, upon whom, or in what man- 
ner the notice of proofs shall be served. Authorities have been 
cited by the respective counsel showing that there is a conflict in 
the decisions upon this question, but we are inclined to hold that 
the view of the Supreme Court of Indiana in Ins. Co. vs. Crutch- 
field (108 Ind., 518, 9 N. E., 458) is the correct one. It appears 
from an examination of that case that the proofs of loss were 
served upon the agent of the company who has issued the policy, 
and the court held that such service was a compliance with the 
conditions of the policy. The learned court, in its opinion in 
that case, says: “In Phoenix Mut. Life Ins. Co. vs. Hinesley (75 
Ind., 1), after quoting the rule on the subject of notice to an agent 
of a corporation as stated in the case last cited, the court said: 
‘It seems to us that this rule of law is especially applicable to the 
agents of foreign insurance companies transacting the business 
of insurance for their companies in this state, and that it must be 
held that notice to such agents in relation to any business of in- 
surance transacted by them for their companies is notice to such 
companies.’ Upon the points stated in this quotation, the case last 
cited has been approved and followed in Willcuts vs. Northwest- 
ern Mut. Life Ins. Co., supra [81 Ind., 300], and in AZtna Ins. Co. 
vs. Shryer, 85 Ind., 362. We know of no good reason why it 
should not be held, also, where a condition of the policy, as in 
the one under consideration, requires that the assured shall ren- 
der the particular account of his loss to the company, and not to 
any specified officer or person, or to any specified office or piace, 
that the rendering of such particular account of his loss by the 
assured to the duly authorized agent of a foreign insurance com- 
pany will constitute a sufficient compliance by the assured with 
the terms of such condition.” In speaking of the agent, the court 
says: “The policy of insurance was in evidence, and it showed 
upon its face that L. J. Rosencrans was the ‘duly authorized agent 
of the company at Mt. Vernon, Ind.,’ and that he there counter- 
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signed and issued the pohcy to the assured on the oth day of 
February, 1882.” It will be seen that the agent in that case pos- 
sessed the usual powers of such agents, the same as the agent in 
the case at bar. A similar view was taken in Schneiderer vs. Ins, 
Co. (58 Wis., 13, 16, N. W. 47, 46 Am. Rep., 618), of a policy 
issued by a company at Hartford, Conn. In that case the Su- 
preme Court of Wisconsin says: “If the company intended to 
require the proofs to be sent to Hartford, Conn., it could have so 
provided in express terms. The policy requires the notice to be 
given to the company at that place, but it does not require the 
proofs to be furnished the company at that or any other particu- 
lar place. This is reasonable, for the officers or agents of the 
company nearest the place of the accident could examine the 
case and ascertain the facts with much more facility than the offi- 
cers at the main office, in a distant state; and, if they were so fur- 
nished, they would probably have to be sent back for investiga- 
tion to those representing the company nearer at hand. The 
allegations as to the proofs are clearly sufficient to show a com- 
pliance with this condition in both policies, and to show that the 
money was due and liable to be sued for.” It appears from the 
complaint in that case that the proofs of loss were served upon 
the agent of that company in the city of Milwaukee, and the court 
held that the complaint stated facts sufficient to constitute a 
cause of action. In Welsh vs. Ins. Co, (151 Pa., 607), it appears 
that the Legislature of Pennsylvania has settled this question by 
statute providing that proofs of loss may be served upon the 
local agents of a fire insurance company who has countersigned 
the policy. While that case is not authority in the case at bar, it 
shows that, in the opinion of the Legislature of Pennsylvania, 
this is the proper rule. 

3. It is further contended that the proofs of loss did not con- 
form to the requirements of the policy and were insufficient. But 
the appellant retained the proofs of loss, and has never returned 
or tendered them to the respondents and did not, at the time they 
were served, make any objection thereto upon:the ground that 
they did not contain the matters required by the policy to be con- 
tained in them, and it has therefore waived any defect that may 
appear therein. In Enos vs. Ins. Co. (4 S. D., 639) this court 
held that an objection to the sufficiency of the proofs of loss on 
a specified ground is a waiver of all other grounds. To the 
same effect is the case of Peet vs. Ins. Co., 1 S. D., 462. The de- 
iendant, having failed to make any objection to the proofs of loss 
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at the time they were served, or within a reasonable time there- 
after, on the ground that they were defective, must be deemed to 
have waived the objection. 

4. It is further contended by the appellant that it is not liable 
on the policy by reason of the existence of two mortgages upon 
the insured property at the time the policy was issued, of which 
the defendant had no notice, and by reason of foreclosure pro- 
ceedings instituted under said mortgages. It appears from the 
findings that the insured had executed two mortgages upon the 
property, and they were still upon the property at the time the 
policy was issued. The court, however, concludes, as matter of 
law, “that the defendant is estopped from claiming that the ex- 
istence of the mortgages to the Title Guaranty & Trust Com- 
pany and to Robert F. Bullen, and the pendency of foreclosure 
proceedings thereunder, avoid the policy, for the reason that all 
of the facts in regard to said mortgages and said foreclosure 
proceedings were fully disclosed to the agent of the insurance 
company who wrote and delivered the policy, and the insurance 
company must, in law, be deemed to have knowledge of the facts 
known to its agents who wrote the policy.” It is strenuously 
contended by the appellant that by the terms of the policy it was 
provided that none of the provisions of the policy could be waived 
by any agent or officer of the company unless the same was 1n- 
dorsed thereon in writing. It is insisted, however, by the re- 
spondent, that, inasmuch as all the facts connected with the 
mortgages and ioreclosure of the same were fully known to the 
agent, the knowledge of the agent was the knowledge of the 
principal. We are inclined to take the view that the contention 
of the respondent is correct, and is fully sustained by the weight 
of authority: Harding vs. Ins. Co., supra; Germania Fire Ins. 
Co. vs. Hick, 125 Ill., 361; Union Ins. Co. vs. Chipp, 93 IIl., 96; 
AXtna Ins. Co. vs. Olmstead. 21 Mich., 246; Richmond vs. Ins. 
Co., 79 N. Y., 230; Boetcher vs. Ins. Co., 47 Iowa, 253; May on 
Insurance (4th Ed.), § 294, and following sections. In the case 
of Germania Fire Ins. Co. vs. Hick, supra, the Supreme Court 
of Illinois held: “An insurance company that takes a premium 
for a policy under conditions in respect to matters known to exist 
that would render the policy invalid will not be permitted to say 
that it is not a binding contract, for that reason, and the com- 
pany will be held as having the same knowledge of the condition 
and situation of the property as that possessed by the agent 


transacting the business for it.” A similar ruling was made by 
Vou. XXXIV.—26 
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the Suprenie Court of Michigan in A&tna Ins. Co. vs. Olmstead, 
supra, and also in Richmond vs. Ins. Co., supra. See, also, 
Boetcher vs. Ins. Co., supra, in which the Supreme Court of Iowa ° 
held that notice to the soliciting agent was notice to the com- 
pany, and that the company is estopped from setting up the mort- 
gage as a defense to an action upon the policy. See, also, Lyon 
vs. Ins. Co., 6 Dak., 67. It would seem, therefore, upon the au- 
thorities cited, that the defendant is estopped from claiming that 
it did not have notice of the mortgages, and that the court was 
right in its conclusion of law in so holding. The view that the 
knowledge of the agent employed by and acting for the com- 
pany is the knowledge of the company is not only sustained by 
authority, as we have seen, but is eminently just and proper. An 
insurance agent is selected by the company, and may be required 
to give such security as the company may deem proper for the 
faithful discharge of his duties. It is a matter of common knowl- 
edge that a party, in procuring insurance, relies largely upon the 
agent who issues the policy as to what he is required to do in 
order to procure a valid insurance; and, when he has fully 
stated to the agent the facts relating to the property sought to be 
insured, and all liens and incumbrances thereon, and the pre- 
mium is accepted by the agent, and the policy issued by him, the 
insured has a right to conclude that he has secured a valid insur- 
ance upon his property, and one not to be defeated by a technical 
defense founded upon some obscure provision in the policy, not 
noticed by the insured or called to his attention by the agent. 
When the insured has, therefore, acted in good faith, and made 
a full disclosure to the agent of all the facts relating to the prop- 
erty, and has paid the premium for such insurance, the insured 
should have the right to recover, even though the agent has 
failed to communicate to the principal the facts so communicated 
to him by the insured, unless actual fraud on the part of the in- 
sured is shown. The court was therefore clearly right in holding 
that the defendant was estopped from claiming that the existence 
of mortgages avoided the policy, for the reason that all the facts 
in regard to said mortgages were fully disclosed to the agent of 
the company who wrote and delivered the policy. 


5. It is further contended that the Madison State Bank, as 
mortgagee, could not rightfully recover, because of the provi- 
sion of the mortgage clause that the mortgagee should notify 
the company of any change of ownership. It does not appear, as 
we understand the case, that there was any change of ownership 
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after the attaching of the mortgage clause, of which it was the 
duty of the mortgagee to notify the appellant. The facts, as 
found by the court, were that subsequent to the commencement 
of the action, but before the trial, the mortgage given to the state 
bank was released of record, but that the indebtedness secured 
thereby had not been paid, but was still owing by the insured to 
the bank, and that it was not the intention of the parties that the 
claim of the bank upon the insurance moneys should in any man- 
ner be released or waived at the time the mortgage was released 
of record. This finding would seem to preclude the appellant 
from taking any advantage of the fact that the mortgage was re- 
leased of record, and its recovery, therefore, as one of the plain- 
tiffs, seems to have been legal and proper. 

6. It is further contended by the appellant that by reason of 
the foreclosure judgments, and sales thereunder, there was a 
change of interest in the property which avoided the policy. But 
as before stated, the agent of the appellant who issued the policy 
had full knowledge of the condition of the title to the property at 
the time the policy of insurance was written, and all changes 
thereafter made, and, as before stated, the knowledge of the 
agent of these facts was the knowledge of the appellant. 

7. It is further contended by the appellant that the court erred 
in refusing to make a finding that the existence of the mortgages, 
and the foreclosure proceedings thereunder, created an increase 
of hazard. Whether these did or did not constitute an increase 
of hazard was immaterial, for the reason that all the facts relating 
thereto were fully known to the agent of the appellant at the 
time of the issuance of the policy, and the appellant is therefore 
estopped from claiming that such mortgages constituted an in- 
crease of hazard. 

8. The contention of the appellant that the plaintiff is not en- 
titled to recover the item of $400 on the personal property in- 
sured, unless she is entitled to recover the item of $2,000 
insurance upon the house destroyed by fire, is conceded by the 
respondents; but, as the respondents recovered the full amount 
insured, this point does not seem to be material. 

y. It is further contended by the appellant that the court erred 
in permitting the complaint of the respondents to be amended 
upon the trial. It appears from the record that in the original 
complaint it is alleged that, in consideration of the premium paid, 
the appellant executed and delivered to Margaret A. Vesey a 
policy of insurance. Upon the trial the respondents were per- 
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mitted to amend their complaint so as to allege that, prior to the 
issuance and delivery of the policy, said Margaret A. Vesey was 
the owner of the insured property, but that before the policy was 
obtained she had sold and conveyed the property to the respond- 
ent Rena A. Vesey; that, by mistake on the part of the agent, 
the policy was issued to Margaret A. Vesey instead of Rena A. 
Vesey ; that about October 12, 1899, appellant, in order to correct 
the mistake, caused the policy to be assigned to the respondent 
Rena A. Vesey, and the assignment indorsed on the policy of 
insurance, as set forth in the original complaint. This amend- 
ment was allowed, but it does not appear that the appellant was 
in any manner prejudiced by the ruling of the court, or that there 
was any abuse of discretion of the court therein. In the com- 
plaint the policy is set out in full, and the assignment and the 
consent of the appellant to the assignment are also pleaded. 
There was nothing therefore in the assignment which, under the 
allegations contained in the pleadings, should have surprised the 
appellant, or for which the appellant could not have been pre- 
pared upon the trial. And as has been frequently held by this 
court, amendments to pleadings are largely within the sound 
judicial discretion of the trial court, and the case will not be re- 
versed on account of the ruling of the court therein unless there 
has been a manifest abuse of such discretion, and certainly in the 
case at bar no such abuse is shown. 

Finding no error in the record, the judgment of the Circuit 
Court and order denying a new trial are affirmed. 
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SUPREME COURT OF WISCONSIN. 


WISCONSIN CENT. RY. CO. 
vs. 


PHENIX INS. CO. oF HartrorD, Conn.* 


An agent of insured to procure insurance is not by virtue of the fact an 
agent to receive notice of cancellation and substitute other insurance. 


An insurance agent authorized by insured to procure insurance, who 
places it through other agents, is the agent of the companies writing 
the insurance under a statute providing that whoever transacts an 
application to or from the company except for himself shall be its 
agent. 

Where the orders for placing railroad insurance were given by its general 
counsel without specific directions as to amount and the policies were 
not accepted unless approved by him, and he retained possession of 
them, and in case of orders to cancel directed as to their substitution, 
and the commissions of the agents receiving the orders were paid by 
the companies, and the latter, according to the testimony, were never 
expressly authorized to act for the insured in receiving notice to can- 
cel, there was sufficient evidence that they had no authority to act for 
the insured in receiving notice to cancel and in substituting other 
insurance. 


The fact that the agents did accept such notices and substituted policies 
which were accepted was not sufficient to show a course of dealing 
which amounted to an authorization. 


Appeal from Circuit Court, Winnebago County. Action by 
the Wisconsin Central Railway Company against the Phoenix 
Insurance Company of Hartford, Conn. From a judgment for 
plaintiff, defendant appeals. 


Statement of facts by SIEBECKER, J. 

An action upon two policies, issued by the defendant insurance 
company to plaintiff, upon shingles of plaintiff at Menasha, Wis. 
One policy bears date January 31, 1903, for $2,500, and the other, 
February 7, 1903, for $1,000. It appears that the insurance was 
effected by Furlong & Leedom, who were engaged in the insur- 
ance business in the city of Milwaukee at the time these policies 
were issued, and had conducted a business as insurance brokers 
for a considerable period prior to this time. At the time of this 
transaction, and for some time prior thereto, Thomas H. Gill had 
been the general attorney of plaintiff, and had had general charge 
of plaintiff's insurance business. He requested Furlong & Lee- 
dom, on the 3Ist of January, 1903, to place insurance on shingles 
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in plaintiff's possession for transit at Menasha, Wis., to the 
amount of $64,000. <A part of the insurance was placed by Fur- 
long & Leedom in companies they represented, but the greater 
portion of it they requested Fieweger & Co., who did a local 
insurance business at Menasha, to place in companies repre- 
sented by them. Among the policies they issued were the two 
policies sued on—one for the amount of $2,500, under date of 
January 31, 1903; and another for the amount of $1,000, under 
date of February 7, 1903. These policies were in the form of the 
Wisconsin standard fire insurance policy, insuring plaintiff 
against loss on these shingles for a year. ‘The policies were sent 
to Furlong & Leedom by Fieweger & Co., and were delivered to 
Mr. Gill for plaintiff, and he had possession of them at the time 
of the fire, which occurred at the hour of 10:45 a. m. of February 
19, 1903. After the policies were reported as issued by Fieweger 
& Co., some of the companies directed Fieweger & Co. to cancel 
policies, because they did not wish to carry this risk. In carrying 
out these instructions for canceliation, Fieweger & Co. made the 
usual entries in their office books of policies issued, noting the 
direction to cancel, and they then substituted policies of other 
companies for the amount canceled, and they then communicated 
by letter with Furlong & Leedom, informing them that they 
were directed to cancel the policies designated, and inclosing the 
substituted policies. Upon receipt of such letters and policies, 
Furlong & Leedom made entries upon their office record to the 
effect that letters with substituted policies had been received, 
and that the original policies were ordered canceled, and there- 
after they called upon Mr. Gill to apprise him of the substitution, 
and to demand an exchange, delivering the substituted policies 
and receiving the original policies from him. On February 17, 
1903, Fieweger & Co. wrote Furlong & Leedom, inclosing sev- 
eral policies, as substitutes for the two policies in suit and others 
which they had been directed to cancel. This letter, with in- 
closures, reached Furlong & Leedom on the morning of Febru- 
ary 18th, and they immediately made the usual entries of receipt 
and cancellation in their office books, sought telephone com- 
munication with Mr. Gill concerning the transaction on the 19th 
of February, but could not reach him on account of his absence 
from the city of Milwaukee. On the 2oth of February, Mr. Lee- 
dom called at Mr. Gill's office, informed him of the communica- 
tion from Fieweger & Co. received by his firm on the 18th of 
February, tendered him the substituted policies, and demanded 
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return of those for which the substitutes were offered. Mr. Gill 
refused to receive the policies then tendered him, and refused to 
deliver those demanded of him, stating that he knew of no poli- 
cies covering the loss aside from those in his possession. No 
formal notice of cancellation under the provisions of the policies 
is claimed to have been given. The court found that Furlong & 
Leedom had no express authority from plaintiff to cancel any of 
its policies, and that no substitution of any of its policies was 
effected, and that the usual course of conducting the business of 
insurance conferred no authority on Furlong & Leedom to can- 
cel policies. ‘To effect a substitution, policies had to be delivered 
to Mr. Gill, be approved and accepted by him, and those for 
which the substitutes were offered had to be surrendered by him. 
lt appeared that Furlong & Leedom received separate orders 
from Mr. Gill when plaintiff wished to place any insurance 
through their agency, and that they received their compensation 
by way of commissions on policies issued by companies they rep- 
resented, and by a division of the commission on the policies 
written by the local agents. Mr. Gill testifies that he gave no 
express orders to Furlong & Leedom to keep the line of insur- 
ance so ordered by him up to the full amount, either in the case 
of these shingles or at any other time, and that he at no time gave 
them express authority to cancel or substitute policies. This 
statement is corroborated by the agent’s testimony. Proof of 
loss was made by plaintiff to defendant under the policies in suit. 
Defendant denied liability. The court found defendant liable 
under the policies, and awarded judgment for the amount due 
thereon in plaintiff’s favor. Defendant appeals from the judg- 
ment. 


MILLER, NoyES & MILLER, for Appellant. 

Howarp Morris, THos. H. Gin, and M. C. PHILups, for 
Respondent. 

SIEBECKER, J. (after stating the facts). 

Upon the foregoing statement of iacts of the case the Circuit 
Court held that Furlong & Leedom were not the agents of the 
plaintiff to receive notice to cancel subsisting insurance, and held 
that the policies sued on were in force at the time of the fire. It 
is strenuously insisted by the defendant that the facts and cir- 
cumstances show that Furlong & Leedom had authority from 
the plaintiff to receive notice to cancel subsisting policies and 
procure substituted insurance to keep up the full line of insur- 
ance originally ordered. An insurance agent may be the agent 


~ 
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of the assured in procuring insurance, if his duties as such agent 
do not conflict with his duties as agent of the insurance company, 
under section 1977, Rev. St., 1808: but when a conflict of duties 
arises his authority to act for the assured must yield to that im- 
posed by this statute: Schauer vs. Queen Ins. Co., 88 Wis., 561; 
John R. Davis Lumber Co. vs. Hartford Ins. Co., 95 Wis., 226; 
Welch vs. Fire Ass’n, etc. (Wis.), 98 N. W., 227. It is also well 
established that, where an agent is employed to procure insur- 
ance, such employment, in itself, does not authorize him to rep- 
resent the assured to receive notice of cancellation of subsisting 
insurance and to substitute other insurance in place of the in- 
surance sought to be canceled: Body vs. Hartford Ins. Co., 63 
Wis., 157; Wicks Bros. vs. Ins. Co., 107 Wis., 606. The facts of 
the Body Case correspond to those of the instant case as to the 
manner of procuring insurance through an agent applying to 
another agency to write it. There, as here, the application was 
made to an agency, which placed the insurance through another, 
without a direction from the assured to the latter. Under such 
circumstances the agency receiving the order from the assured 
are, under section 1977, Rev. St. 1898, the agents of the insurance 
company issuing the insurance. The question, then, is, do the 
facts and circumstances proven in the case show that Furlong & 
Leedom had express or apparent authority from plaintiff to act 
for it in receiving notice to cancel subsisting polices? The record 
discloses that both Mr. Gill and Mr. Leedom testified on the sub- 
ject of express authority, and denied that any was ever given or 
received. We find no other evidence directly on this subject, and 
must therefore conclude that plaintiff gave no such authority to 
Furlong & Leedom by express direction. 

It is contended that the policies sued on had been terminated 
by the issuance and delivery of substituted insurance by Furlong 
& Leedom, upon the ground that the course of business as con- 
ducted between them amounted to giving authority to cancel sub- 
sisting insurance and substituting other policies. This is predi- 
cated upon the claim that whenever these agents received notice 
of cancellation of any insurance they made an office record of 
such notice, and made entries on their office books declaring such 
policies canceled and others substituted as of the time and under 
the date of the original policy, and they thereupon delivered such 
substituted policies to Mr. Gill, by whom they were received in 
place of the canceled policies. It is also claimed that this course 
of conducting the business was a direction to the agents to keep 
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up the line of insurance to the full amount; and that this was 
done by them, it is claimed, is evidenced by the way they made 
substitution whenever directions to cancel policies came to their 
notice. We cannot assent to these contentions. It seems to us 
that the finding of the trial court against this view is abundantly 
supported by the evidence. It is shown without contradiction 
that Mr. Gil! gave specific direction on each occasion, when 
ordering insurance to be placed, as to the amount, and no policy 
was ever accepted unless he approved of the company issuing it, 
and the amount for and the terms upon which it was written. It 
also appears that he retained possession of the policies, and that, 
when apprised of the fact that insurance was ordered canceled, he 
would determine whether the policies held by him were to be 
surrendered, whether the insurance was to be kept up to the 
original amount, and whether the substituted policies were to be 
accepted. Nor did Mr. Furlong receive their compensation from 
plaintiff. Whatever compensation they received was paid di- 
rectly by the companies, or was received by them by a division 
of the commission with the local agents. Furthermore, every 
order for insurance given them seems to have been undertaken 
and executed as a separate and distinct employment in procuring 
insurance and receiving payment of premiums. Under these 
facts and circumstances it must be held that Furlong & Leedom 
had no express or apparent authority from plaintiff to represent 
it and to receive notice of cancellation of policies, or to procure 
and accept new insurance in place of subsisting policies ordered 
canceled. Their duties, under the orders of Mr. Gill, were per- 
formed and completed when the policies first issued were deliv- 
ered to him. Policies could be terminated only in conformity to 
their stipulation, or by agreement with him as the company’s 
representative. Their employment and the course of conducting 
the business in procuring the insurance for plaintiff gave them 
no authority to receive notice of or to consent to cancellation, 
nor were they authorized to keep up the insurance to the amount 
originaliy ordered. Similar transactions were considered by the 
courts in the following cases, and like conclusions reached: 
White vs. Ins. Co. (C. C.), 93 Fed., 161; Grace vs. Am. Cont. 
Ins. Co., 109 U.S., 278; Buick et al. vs. Mechanics’ Ins. Co., 103 
Mich., 75; Stebbins vs. Lancashire Ins. Co., 60 N. H., 65. The 


findings of the trial court are fullv sustained by the evidence, and 
must be affirmed. 
Judgment affirmed. 
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COURT OF APPEALS OF KENTUCKY. 


GERMAN-AMERICAN INS. CO. 
vs. . 
YELLOW POPLAR LUMBER CoO.* 
The policy provided that no condition should be waived or privilege in 
respect to the insurance exist except in writing. 


Held, That this did not preclude the oral waiver of a clear space clause by 
an agent for the consideration of an additional premium. 


Appeal from Circuit Court, Boyd County. Action by the 
Yellow Poplar Lumber Company against the German-American 
Insurance Company. From a judgment for plaintiff, defendant 
appeals. , 


T. R. Brown, for Appellant. 
HAGER & STEWART and Rost. L. GREENE, for Appellee. 


Nunvy, J. 

. This action was instituted upon two policies of insurance, ap- 
pellee suing to recover damages for loss occasioned to and sus- 
tained by appellee by reason of a fire occurring on September 
2, 1900, resulting in the destruction and loss of a stock of lum- 
ber in its lumber yard at Scranton, Ky. One of the policies was 
for $2,500, dated 21st day of April, 1900, the other for $2,000, 
dated June 7, 1900, each extending for one year. The issuance 
of the policies, the company’s authority to do business in Ken- 
tucky, and the authority of its agent at Ashland to issue policies, 
was admitted by appellant’s answer. The answer also admits the 
description of the property covered by the insurance, notice oi 
loss, proofs and acceptance thereof, and failure to pay for the 
loss. While the answer denied total loss, and the value of the 
property destroved, and denied the ownership by appellee of the 
same, these facts were proven on the trial, and were virtually 
abandoned by appellant, and are not urged as causes for reversal 
on this appeal. Each of the policies in suit, when issued, con- 
tained what is known in lumber insurance as a “‘clear-space 
clause,’ appearing on slips annexed to and forming a part of the 
policy. The clause is as follows :—- 
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Warranted by the assured that a continued clear space of 
one hundred and fitty feet (150) shall hereafter be maintained 
between the property hereby insured and any woodworking 
or manufacturing establishment, and that said space shall not 
be used for the handling of lumber thereon for temporary 
purposes, tramways, upon which lumber is not piled, alone 
being excepted. But this shall not be construed to prohibit 
loading or unloading within or the transportation of lumber 
and timber products across such space, it being especially un- 
derstood and agreed by the assured that any violation of this 
warranty shall render this policy null and void. 


It appears from the petition that the space named in this 
clause was not maintained at the time, and for some period prior 
to the fire and destruction of the lumber, and in avoidance of the 
effect of this clause. it was, in substance, alleged that after the 
policies were issued and delivered it was ascertained that ap- 
pellee could not maintain or keep clear the space required, and 
it, on or about the 16th day of July, 1900, made and entered into 
an agreement and contract with appellant’s agent at Ashland, 
Ky., who was authorized to make the contract, by which, in con- 
sideration of additional sums named, to be paid as premium on 
each of the policies; ‘the clear-space clause” was abrogated, and 
appellee was from that date not required to maintain the clear 
space of 150 feet around the lumber insured. It was also agreed 
at the time that appellant’s agent should prepare a slip, evi- 
dencing this contract, to be attached to the policies, and forward 
same to the office of appellee, which, on account of the neglect 
of appellant’s agent, was not done until the day after the fire. 
Appellant, by pleading, denied such a contract, or any contract 
with reference to the abrogation of the clear-space clause, and 
denied the power or authority of its agent to make such a con- 
tract, and alleged that the contracts of insurance or policies filed 
with appellee’s petition were made and accepted upon these 
terms; to wit: It was agreed between the parties thereto, and 
made a part oi the policies, that no officer or agent or other rep- 
resentative of the insurance company had power to waive any 
provision or condition of same, except such provisions or condi- 
tions as by the terms thereof might be subject of agreement 
indorsed thereon, and as to such provisions or conditions it was 
agreed between the parties that no such officer or agent or 
other representative of the company had power or authority to 
waive such provisions or conditions unless such waiver be writ- 
ten upon or attached to said policy, and that no privilege or per- 
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mission affecting the insurance under the policies should exist 
or be claimed by the insured unless so written or attached, and 
denied that it or its agents at any time wrote upon or attached 
to the policies any agreement of waiver or abrogation of the 
agreement for maintaining the clear-space clause, and in apt 
terms denied all allegations as to breach of the contract of insur- 
ance. There is some conflict in the evidence as to whether or 
not the alleged abrogation of the clear-space clause in the poli- 
cies was made before the loss. The question was submitted to 
the jury, and it found in favor of appellee, and we are of the 
opinion the preponderance of the evidence sustains the verdict 
on this point. 

The only remaining alleged error complained of by appellant, 
which we deem necessary to notice, is the question whether or 
not the agent of appellant had the power and authority to make 
the contract referred to in the manner stated, and bind the ap- 
pellant. This court has repeatedly decided that an agent’s acts 
within the general scope of his authority bind his principal. See 
Phoenix Ins. Co. vs. Spiers & Thomas, 87 Ky., 285; Hartford 
Life Ins. Co. vs. Hayden’s Adm’r, 90 Ky., 39; Hartford Ins. Co. 
vs. Haas, 87 Ky., 539; Wright’s Adm’r vs. Northwestern Mut. 
Life Ins. Co., 91 Ky., 208; Howard Ins. Co. vs. Owen’s Adm’x, 
94 Ky., 197; Rhode Island Underwriters’ Ass’n vs. Monarch, 98 
Ky., 305; Queen Ins. Co. of Liverpool vs. Kline & Sons, 17 Ky. 
Law Rep., 619; A®tna Life Ins. Co. of Hartford vs. Hartley, 24 
Ky. Law Rep., 57; May on Insurance, §§ 126, 144; Joyce on 
Insurance, §§ 395, 398, 425. It was proven that Davis, appel- 
lant’s agent at Ashland, had authority to accept fire insurance 
risks on its behalf, countersign and issue and deliver its policies 
of insurance, renew risks, and collect and receive premiums 
therefor; and before the loss of the property by fire agreed 
with appellee, in consideration of its (appellee’s) agreement to 
pay therefor additional premiums of $87.50 on one policy and 
$70 on the other, to abrogate and waive the agreement as to 
maintaining the clear-space clause, and also agreed that this ab- 
rogation and waiver should take effect and be in force from that 
day; to wit, 16th of July, 1900. Upon the principles of the fore- 
yoing authorities and facts proven we find that the agent oi 
appellant was its general agent in the transaction in question: 
that he made the agreement for insurance to apply upon aboli- 
tion of the clear-space clause. He represented the appellant in 
effecting the insurance originally, signed and delivered the poli- 
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cies covering the risk at the premium rate of 2 per cent on the 
$100. It was within his power and authority as agent to have 
written the insurance in the first place, without the “space 
clause,” at the premium rate of 5% per cent, and, having such 
power, we can see no reason why he could not make a new con- 
tract, and annul the space clause, upon receiving additional pre- 
mium, sufficient to make the sum 514 per cent on the $100. He 
could have, by agreement with the appellee, annulled these 
policies, and immediately made another contract, either written 
or verbal, with appellee, insuring the property for a like amount 
jor the premium of 5% per cent, leaving out the clear-space 
clause, and the contract would have been binding upon appel- 
lant. 

Appellant claims that this new contract of its agent is not 
binding upon it because it was not evidenced by a writing in- 
dorsed or attached to the policies in the manner required in a 
printed condition of the policy. A contract of insurance is not 
within the statute of frauds. It is not necessary that it should 
be in writing, and, although in writing, it may be changed by 
parol, even though the contract provides that it shall only be 
changed by writing: Phoenix Ins. Co. vs. Spiers, etc., 87 Ky., 
285; Baldwin vs. Fire Ins. Co., 107 Ky., 356; Howard Ins. Co. 
vs. Owen’s Adm’r, 94 Ky., 199; Mattingly vs. Springfield Fire 
& Marine Ins. Co. (decided Dec. 8, 1904), 83 S. W., 577. In the 
last-named case this court said: “A contract of insurance is not 
within the statute of frauds. It may be oral as well as in writing, 
and, although it is in writing, like any other contract, it may be 
modified by a subsequent agreement between the parties. The 
fact that the contract provides that no subsequent agreement 
shall be valid unless in writing and indorsed on the policy does 
not change the rule, for this part of the contract stands like any 
other part of it, and may be changed by a subsequent parol agree- 
ment, just as any other provision of the contract may be subse- 
quently modified.” This rule is supported by the previous cases 
referred to, and by the decisions of a majority of the states. 
Appellant relies very strenuously upon an opinion of the Su- 
preme Court of the United States—the case of Northern Ins. 
Co. vs. Grand View, etc., Ass’n, 183 U. S., 308. Deference and 
great respect is always due this exalted tribunal, but in this case 
it should be borne in mind that the Supreme Court was not con- 
struing a provision of the Constitution of the United States, an 
act of Congress, a treaty, or giving an exposition of law upon 
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which its judgment would be final and conclusive here and else- 
where. The court was dealing with a question of general juris- 
diction, upon which it was privileged, as this court is privileged, 
to exercise an independent judgment. It is no new thing for this 
court and the honorable Supreme Court to be in disagreement 
upon questions of general law. To review the long line of au- 
thorities in Kentucky, and bring them in accord with the conclu- 
sion reached by the Supreme Court of the United States in the 
case quoted above, would be to confess previous inability of this 
court to make and declare the law governing the rights and 
responsibilities of insurance companies and their patrons in this 
state. This would amount to an abdication of duty by the su- 
preme judicial power of this state. We refer to a few cases in 
distinct opposition to the holding of the Supreme Court in that 
case: German-American Ins. Co. vs. Norris, 100 Ky., 33; 
Queen Fire Ins. Co. vs. Kline, 17 Ky. Law Rep., 620; Aétna Ins. 
Co. vs. Hartley, 24 Ky. Law Rep., 57; National Ins. Co. vs. 
Tweddell, 22 Ky. Law Rep., 881; Hartford Fire Ins. Co. vs. 
Trimble, 25 Ky. Law Rep., 1497; Mattingly vs. Springfield Fire 
& Marine Ins. Co., supra. We are of the opinion that the 
act of appellant’s agent in abrogating the clear-space clause was 
not a waiver of the provisions of the original contract, but it was 
an additional contract, made upon a valuable consideration, was 
binding upon appellant, and the lower court did not err in so 
holding. 
For the reasons indicated, the judgment is affirmed. 








1905. } Hall vs. Continental Ins. Co. 


COURT OF APPEALS OF KENTUCKY. 


HALL 
vs. 
CONTINENTAL INS. CO. or NEw York.* 


The policy provided that no local agent or other representative except 
the general manager had power to consent to an assignment of the 
policy, and all such assignments must be made by the general mana- 
ger, and the plaintiff, after correspondence with the local agent, failed 
to sign and forward the application sent him for such consent until 
after the fire, he could not recover. 

Appeal from Circuit Court, McCracken County. Action by T. 

E. Hall against the Continental Insurance Company of New 


York. From a judgment in favor of defendant, plaintiff appeals. 


BLOOMFIELD & CRICE, for Appellant. 
W. M. OLIVER and OLIVER & McGREGOR, for Appellee. 


BARKER, J. 
Mrs. Eliza Sanderson was the owner of a farm, with a dwelling 
house and other improvements thereon, in McCracken County, 
Ky. While the title to the property was in her, she secured a 
five-years’ term fire insurance policy from the appellant com- 
pany on the dwelling and its contents, the risk being distributed 
as follows: $300 on the household effects, and $600 on the 
dwelling. The insured had paid an annual premium January 1, 
i901, which kept the policy in force until January I, 1902. On 
October 16, 1901, she sold and conveyed the property to appel- 
lant, ‘I’. E. Hall; the money consideration being part cash, and 
lien reserved for the remainder. She also agreed to assign the 
policy to her vendee. On November 6, 1901, she did assign the 
policy, by a writing on the back thereof, and delivered it to the 
agent of the insurance company, Joe W. Hughes, for the purpose 
of having the company consent to the assignment. Thereupon 
the agent entered into a correspondence with Hall on the subject, 
and their letters constitute all the evidence of what took place 
between them, and are as follows :— 
November 23, 1901. Mr. Hall, Milburn, Ky.—Dear Sir: 
Inclosed find application that you will fill out, showing your 


relationship to the property, in regard to the title, encum- 
brance, etc., also a guarantee that you will pay the remaining 
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installments as they fall due, $9.60 January 1, 1902, and Janu- 
ary I, 1903. 
As we haven't your address we will have to use an indirect 
way of reaching you through mail. Very truly yours, 
Joe W. Hughes, Agent. 


Milburn, Ky., December 16, 1901. Dear Sir: Your letter 
has been received. I understand that part of that policy is on 
household goods. I| have nothing to do with anything but the 
amount on the house. li it is all right I am willing to assume 
the payment of premium if transfer is properly made. Please 
let me hear from you in regard to the matter. 

Respectfully yours, T. E. Hall. 


December 18, 1901. Mr. ‘I. E. Hall, Milburn, Ky.—Dear 
Sir: Yours of the 16th to hand. In regard to the matter, | 
will say that in the policy there is $500 on the dwelling house, 
$100 on smokehouse and $200 on personal property in dwell- 
ing. Where the house is occupied by a tenant, the rate is 
higher, and to cancel the personal property of $200, it would 
make the premium just about the same as if you were taking a 
new policy, so if vou will simply fill out the blanks and send 
them to me, the policies will be properly transferred and for- 
warded to you. 


Please attend to the matter and oblige, Very truly yours, 


“Joe W. Hughes, Agent. 


Milburn, Ky., 12-21, ’o1. Dear Sir: Answering your letter 
of ———- will say I expect to occupy the place after one year. 
Would be willing to pay the premium you demand for that 
time, but no longer. Let me hear from you at once, and oblige, 

Yours, T. E. Hall. 


December 23, 1901. Mr. T. E. Hall, Melber, Ky.—Dear 
Sir: Yours of the 21st to hand; will say in regard to policy 
No. 283144-5 saving that you guarantee the payment for one 
year, that would not be satisiactory to the company. The 
policy is written to expire January 20, 1904. However, you 
have the right to cancel the policy at any time you desire by 
paving the company a short term rate for cancellation, but I 
will say that from the time you occupy the place yourself, that 
it will reduce the rate 25 per cent. I guarantee to furnish you 
as cheap insurance on the property as any company would do. 


Trusting that upon receipt of this that I will receive the 
necessary blanks filled out and executed as I have heretofore 
sent you. Yours very truly, 

Joe W. Hughes, Agent. 
On the back of the policy, and immediately underneath the 
blanks provided for the assignment by the original insured, and 
for the consent of the company thereto, is the following stipula- 
tion :— 
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No local agent or other representative, except the general 
manager, has the power to consent to the assignment of this 
policy or any indorsement thereon. 


All assignments or indorsements must be made by the duly 

authorized general manager of this company at Chicago, IIl. 

It is apparent from the correspondence between the agent and 
the vendee, Hall, that the former undertook to facilitate the 
transfer to the latter of the policy, and for this purpose mailed 
him a blank application for the consent of the company, together 
with a statement showing his relationship to the property, its 
title and incumbrances, etc.; also a guaranty that he would pay 
the remaining installments of premium as they fell due. The 
correspondence speaks for itself, and shows beyond question 
that Hall failed to sign and forward the necessary application 
which was required before the company would agree to accept 
him as the insured under the assignment. Pending the negotia- 
tions the house burned. 

There can be no question as to the rule of law that, before a 
policy of insurance secured by the owner of property can be 
transferred or assigned to his vendee, the consent of the com- 
pany must be obtained, and this is the plain stipulation on the 
tace of the contract involved in this litigation. Usually the ques- 
tion of consent is a matter of dispute, and very intricate and 
troublesome questions oi fact arise as to whether or not the com- 
pany has consented. In this case, however, there is no such 
difficulty. It is not pretended that the vendee, Hall, ever had 
communication with any agent of the company, except the cor- 
respondence above given; and this conclusively shows, as before 
stated, that he failed to comply with the terms of the company, 
and was not accepted by it as an insured, and that therefore he 
had no contractual relations with it. The following authorities 
support the views here expressed: Mays vs. Continental Ins. 
Co., 7 Ky. Law Rep., 524 (Super. Ct., Bowden, J.); Green vs. 
Kenton Ins. Co., 12 Ky. Law Rep., 750 (Super. Ct., Barbour, J.); 
and Queen Ins. Co. of America vs. Block; 22 Ky. Law Rep., 626 
(Tobson, J.). 

The facts above detailed appearing in the evidence of appellant 
(plaintiff), the court correctly awarded a peremptory instruction 
to the jury to find for appellee (defendant) at the close of the 
testimony for appellant. 

The judgment is affirmed. 


VOL. XX XIV.—27. 
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SUPREME COURT OF ILLINOIS. 


METROPOLITAN LIFE INS. CO. 
v8. 


MORAVEC.* 





A statement in the application that the insured had never had heart disease 
was a material representation, and if false would avoid the policy. 
An instruction to find for the plaintiff unless insured had heart disease 
at the time of the application was error. The company was entitled 
to know if it had previously existed. 

Evidence of such heart disease in this case was sufficient to justify an in- 
struction that its existence at or before the date of application would 
avoid the policy. 


Appeal from Appellate Court. First District. Action by Voj- 
tech Moravec against the Metropolitan Life Insurance Company 
on a policy of life insurance. From a judgment of the Appellate 
Court affirming a judgment for plaintifi, defendant appeals. 


Hoyne, O’Connor & Hoyne, for Appellant. 
V. A. GERINGER, for Appellee. 
Boccs, J. 

This is an appeal, under a certificate of importance, from a 
judgment of the Appellate Court for the First District affirming 
a judgment in the sum of $537 entered in the Superior Court of 
Cook County in an action of assumpsit brought by the appellee 
against the appellant company on a policy of insurance issued to 
one Josepa Moravec, wife of appellee, on January 29, 1900, which 
said policy provided for the payment of the sum of $500 to the 
appellee in the event of the death of said assured. The assured 
departed this life January 6, 1901. To the declaration the appel- 
iant company filed the general issue and a number of special 
pleas. ‘he special pleas averred, among other things, that the 
assured, before making her application, had heart disease and 
rheumatism, and had been treated for those afflictions by a phy- 
sician, and that the statement made before the application for the 
policy contained misrepresentations relative to the condition of 
her health and her freedom from any affection of the heart, etc., 
and that the company had been induced to issue the policy by 
said false statements and misrepresentations. 

The form of the application for the insurance contained a num- 
ber of printed statements of fact, followed by a blank space in 
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which to write exceptions or explanations. Preceding those 
statements appeared, printed in heavy, prominent type, the fol- 
low ing —— 

Wherever nothing is written in the following paragraphs it 
is agreed that the warranty is true, without exception. 

The application then contained the following :— 

‘'o induce the said company to issue the said policy, and as 
consideration therefor, | warrant and agree, on behalf of my- 
self and of any other person who shall have or claim interest 
‘n any policy issued under this application, as follows :— 

Then follow a number of statements, among which are the fol- 
lowing :— 

) I have never had any of the following complaints or dis- 

eases: * * * Disease of heart, * * * rheumatism, * * * 

except; (3) I. am now in sound health, I am not blind, deaf or 

dumb, nor have I any physical or mental defect or infirmity 
of any kind, except. 

It appeared from the proofs of death furnished by the appellee 
that within less than one vear after the issuance of the policy the 
assured died from “organic heart disease.” 

The appellant company produced testimony in substance, to 
the effect that the assured on the 5th day of May, 1897—two 
years and eight menths before the policy was procured upon her 
life—applied to one Dr. Weintraub for medical treatment. Dr. 
Weintraub testified that he treated her once or twice a week for 
six or eight weeks. [He described the examination of her person 
made by him, and testified that he diagnosed her case to be per- 
manent organic heart disease: that he prescribed and furnished 
medicines to her for that disease, but without any appreciable 
benefit, and finally reached the conclusion that she was beyond 
medical aid, and so told her, and repaid to her all the money that 
she had paid him—about $40—and discharged her, with advice 
and directions as to the character of work she should avoid do- 
ing, and as to the habits and course of life which would be most 
conducive to her health. 


The appellant company asked the court to give the following 
instruction: “The court instructs you that if the evidence shows 
that the insured, at or defore the making of the application for the 
policy sued on, had disease of the heart, the jury will find for the 
defendant.” The court struck out the italicized words “or be- 
fore,” and gave the instruction as thus modified. 

The statement in the application that the assured had never 
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had heart disease was a materia! representation, and, if false, 
would avoid the policy: Continental Life Ins. Co. vs. Rogers, 
119 Iil., 474; 16 Am. & Eng. Ency. of Law (2d Ed.), 933. The 
appellant company was entitled to have the jury so advised, and 
the instruction as asked should have been given. As modified 
and given, the jury were authorized to return a verdict for the 
plaintiff unless it appeared from the evidence that the assured 
had heart disease at the time of the making of the application. 
The company had the lawful right to accept her application, and 
whether the assured had previously been afflicted with heart dis- 
ease would have influenced its judgment, as an underwriter, in 
making or declining to make the contract of insurance. It was 
a fact material for the consideration of the company, and the as- 
sured was required to disclose the truth with reference thereto. 
The company had the lawful right to accept her application, and 
issue the policy on the basis that her statement that she had 
never been affected with disease of the heart was true. The 
truthfulness of the statement was a material element of the con- 
tract. If false, it constituted a good defense to the suit on the 
policy; and it was not essential that, in order to maintain that 
defense, the company should also prove that the assured had 
heart disease at the time the application was signed. 

It is urged the instruction should not have been given as asked, 
for the reason there was no sufficient evidence that the assured 
had suffered with heart disease previous to the making of the 
application. Dr. Weintraub testified that the person whom he 
treated for heart disease told him her name was Josie Bilek, and 
the contention of the appellee is there was a want of sufficient 
evidence to show that Josie Bilek and the assured were the same 
person. The maiden name of the assured was Josie Bilek. She 
was unmarried in 1897, when the examination and treatment of 
Dr. Weintraub was given. Dr. Weintraub had his office in a 
building in Chicago called the “New Era Building.” One Mary 
Peckhaus testified that she knew the assured previous to her 
marriage; that the maiden name of the assured was Josie Bilek; 
that the assured previous to her marriage told her that she had 
pains and was sick, and had received medical treatment from a 
doctor who had his office in the New Era Building, and had paid 
the doctor some $40 in money, and that she wanted to get the 
$40 back from the doctor. Anna Bilek testified that she was ac- 
quainted with the assured before and after her marriage, and 
that her maiden name was Josie Bilek. This proof plainly tended 
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to show that the person whom Dr. Weintraub treated for heart 
disease was the assured, and furnished the requisite basis of evi- 
dence on which to found the instruction. 

For the error indicated, the judgment of the Superior Court 
and that of the Appellate Court are each reversed, and the cause 
will be remanded to the Superior Court for such other and fur- 
ther proceedings as to law and justice shall appertain. 

Reversed and remanded. 


SUPREME COURT OF MINNESOTA. 


KELLY ET AL. 
v8. 


LIVERPOOL & LONDON & GLOBE INS. CO.* 


The arbitration provided for by the Minnesota standard form of insur- 
ance policy in case the parties are unable to agree as to the amount 
of the loss thereunder is not a condition precedent to the right of 
action on the policy, unless a controversy between the parties as to 
the amount of the loss in fact exists; and it is unnecessary, in the 
absence of a controversy on that subject, to allege in the complaint 
in an action upon such a policy that an arbitration was or was not 
had, or was waived by the insurance company. 


Appeal from District Court, Scott County. Action by John 
F. Kelly and Norman Fetter, trustees, against,the Liverpool & 
London & Globe Insurance Company. A demurrer to the com- 
plaint was overruled, and defendant appeals. 


M. H. Boure le, for Appellant. 
HARRIS RICHARDSON, for Respondent. 
BrowN, J. 

Action to re-form and recover upon a policy of fire insurance. 
Defendant interposed a general demurrer to the complaint, 
which was overruled by the trial court, and this appeal was taken. 

The complaint sets out that on the 9th of April, 1903, the de- 
fendant issued to one C. H. Grafenstadt a certain policy of fire 
insurance, for the sum of $1,500, upon his stock of goods and 
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merchandise, consisting of dry goods, groceries, boots and 
shoes, etc.; that on the 11th of October, 1903, the property, 
which is alleged to have been worth the sum of $14,000, was 
totally destroyed by fire; that thereafter, on October 13th, 
Grafenstadt assigned the policy of insurance to the plaintiffs in 
this action, who are now the owners thereof. It further alleges 
that, by the contract entered into at the time the policy was is- 
sued, it was understood and agreed between the parties that 
Grafenstadt might place other insurance upon the same prop- 
erty, and that, by the mutual mistake of the parties, this under- 
standing was not incorporated in the written policy. The relief 
demanded is that the policy be re-formed and corrected, and 
made to conform to the agreement made at the time the contract 
was entered into, and that plaintiff recover thereon the sum of 
$1,500, with interest—the amount of loss suffered. It is urged 
by defendant that the complaint fails to state a cause of action, 
for two reasons: (1) That it does not allege that an arbitration 
between the parties has ever been had respecting the amount of 
the loss, as provided by the policy, or that an arbitration was 
waived by defendant; and (2) that it states no facts showing a 
necessity for a re-formation of the policy. 

1. The complaint states but one cause of action, and that to 
recover upon the policy, but, to entitle them to so recover, they 
seek to have the policy corrected and made to conform to the 
contract actually entered into between the parties. While it is 
true that the complaint discloses no particular necessity for cor-* 
recting the policy, it might become necessary that it be re- 
formed, depending upon the defense interposed by defendant. 
The policy, as written, provides that it shall be void if the in- 
sured had at the time it was issued, or should at any time there- 
after procure, any other contract of insurance upon the ‘same 
property without the consent of the company. The property 
covered by the policy is alleged to have been of the value of 
$14,000 and it is fair to assume that the owner did procure 
other insurance thereon. If the policy should not be corrected 
and made to conform to the contract actually entered into, the 
defense that other insurance was subsequently placed on the 
same property would be fatal to plaintiffs’ right of recovery. No 
objection occurs to us why they may not anticipate that defense. 
Of course, if it is not made, there would be no occasion for the 
re-formation or correction of the policy, and the court would not 
permit a waste of its time by a trial of the question. 
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2. The policy provides that :— 


In case of loss, except of total loss on buildings, under the 
policy and a failure of the parties to agree as to the amount of 
the loss, it is mutually agreed that the amount of such loss 
shall be referred to three disinterested men, the company and 
the insured each choosing one out of three persons, to be 
named by the other, and the third being selected by the two 
so chosen. 

It is insisted by appellant that an arbitration of the amount of 
the loss is a condition precedent to the right of action on the 
policy, and that the complaint is defective, in that it contains no 
allegations showing that an arbitration was had, or that it was 
waived by defendant. We do not concur in this contention. The 
question whether this condition of the policy renders an arbitra- 
tion in case of loss a condition precedent to the right of recovery 
has been before the court in several actions, and by the later 
decisions it has been held that the provision for arbitration is not 
a condition precedent unless a controversy in fact exists be- 
tween the parties as to the amount of the loss. In the case of 
Gasser vs. Sun Fire Office ‘42 Minn., 315); and also in Mosness 
vs. Ins. Co. (50 Minn., 341), it was, in substance, said that the 
provision of the policy referred to was a condition precedent to 
the right of action thereon. But in both those cases it affirma- 
tively appeared that a controversy in fact existed between the 
parties as to the amount of the loss. In the case of Fletcher vs. 
Ins. Co. (79 Minn., 337), it was held that the arbitration provided 
for by the terms of the policy is not a condition precedent to the 
right of action upon the policy unless the parties actually dis- 
egree as to the amount of the loss. Until there is some contro- 
versy between them on that subject, there is no occasion for 
arbitration—there is nothing to arbitrate. The same was, in 
effect, also held in Ohage vs. Union Ins. Co., 82 Minn., 426. 
The question in the case at bar is one of pleading, and our at- 
tention has not been called to any case in this court directly 
bearing upon it. We think it should be answered adversely to 
defendant’s contention. The right of arbitration provided for 
by the terms of the policy was intended for the benefit of both 
parties, and either may insist upon it if a dispute exists between 
them as to the amount of the loss. If there is in fact a contro- 
versy on that subject, and an arbitration is not had, or waived by 
the insurance company, no recovery upon the policy can be had 
by the insured. Prima facie, however, the insured is entitled to 
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recover the face value of his policy, and he may frame his com- 
piaint accordingly. If a controversy in fact exists as to the 
amount of the loss, the company may plead in its answer the 
failure to arbitrate the question, and thus defeat the action. The 
question whether a pleading should cover this particular feature 
in a case of this kind was presented in Davis vs. Ins. Co. (Wash., 
47 Pac., 436), where it was held that it was unnecessary that the 
plaintiff expressly allege that an arbitration was or was not had, 
or was waived. See, also, Kahnweiler vs. Ins. Co., 67 Fed., 483, 
14 C. C. A., 485. 

Order affirmed. 


SUPREME COURT OF INDIANA. 


HAUGHTON 
vs. 


ZZTNA LIFE INS. CO. or HarRTFOoRD.* 


A statute forbidding physicians to testify as to confidential communica- 
tions with patients does not prohibit testimony by a physician of the 
fact that he was employed. 

Statements of insured about the time of insuring as to his physical con- 
dition are admissible to show his knowledge as to such condition in 
case of alleged misrepresentations in the application. 


The fact that the policy was not delivered until nearly two months after 
its issue may be shown in support of alleged breach of warranty. 


Proofs of death by a beneficiary are admissible against her, and she is 
entitled afterward to any explanation she can give. 


Where there was conflicting evidence as to fraud, though the weight of 
evidence was in favor ot defendant, a peremptory instruction for the 
latter was error. 

Appeal from Circuit Court, Sullivan County. Action by Per- 
melia P. Haughton against the “Etna Life Insurance Company of 
Hartford. From a judgment for defendant, plaintiff appeals. 
Transferred from the Appellate Court under Burns’ Ann. 5t., 
IgOI, § 13370. 


ALVIN M. McCiure, Cuttop & SHAW, GEOEGE W. BUFF, 
Joun S. Bays, J. P. HAuGHToN, and SAMUEL Emison, for Ap- 
pellant. 


*% Decision rendered, February 23, 1905. 
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W. R. GARDINER, JOHN T. Hays, and W. C. JoHnson, for 
Appellee. 

MONTGOMERY, J. 

This action was brought by appellant against appellee upon a 
policy of insurance upon the life of George A. Haughton, appel- 
lant’s son. The contract was an endowment policy for $2,000, 
payable to the insured if living at the maturity of the policy, and 
to his mother in the event of his death prior thereto, and, in case 
of her death before his, then to his administrator. The contract 
provided that the beneficiary might be changed at the option of 
the insured. The policy was dated December 17, 1898, and the 
insured died in July, 1899. Appellee answered the complaint in 
three paragraphs, each admitting the issuance of the policy, the 
death, notice and proof of death, of the insured, as alleged in the 
complaint, and averring affirmative matter in avoidance of lia- 
bility. The first paragraph of answer is based upon the fraud of 
the insured in making false statements in the application, and on 
breaches of warranties. The second is predicated upon fraud in 
the purpose of the procurement of the policy. The third is 
founded upon breaches of warranties that rendered the policy 
void, and alleges that the policy was not delivered until the 7th 
day of February, 1899. A copy of the application for insurance 
was filed with and made a part of each paragraph of answer. 
Appellant replied by general denial, and also affirmative matter 
alleging knowledge by appellee of the facts before and at the time 
of issuing the policv. The cause was submitted for trial to a jury, 
and upon the conclusion of the evidence the court, upon appel- 
lee’s motion, instructed the jury to return a verdict for the appel- 
lee. Appellant’s motion for a new trial was overruled, and an 
exception properly saved. Error is assigned on the ruling of the 
court in overruling appellant’s demurrer to appellee’s answer, 
and in overruling the motion for a new trial. 

The only objection urged to the answer was that no copy of 
the application jor insurance was filed with it. The return to a 
writ of certiorari shows this objection not to be well founded in 
fact, and, with this exhibit supplied, the answer is sufficient. 

A number of alleged errors were specified in the motion for a 
new tria!. Those relied upon in appellant’s brief are: In allow- 
ing Dr. Moore to testify as to his professional employment by, 
and advice to, the deceased; in admitting the statements and 
declarations of the deceased to the effect that he had undergone 
a surgical operation; in permitting appellee to show that the 
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policy was not delivered until! February 7, 1899; in admitting 
proofs of death of the insured in evidence; in refusing to allow 
appellant to testify that she knew nothing of and never saw the 
statement by Dr. Lisman, made in the proofs of death, as to the 
cause of death; and in giving the peremptory instruction to the 
jury. 

Dr. M. G. Moore testified over appellant’s objection that 
George A. Haughton, the insured, personally employed him, and 
that he advised professionally with said Haughton, during the 
months of October, November and December, 1898. Section 
505, Burns’ Ann. St., 1901, prohibits physicians from testifying 
to “matter communicated to them, as such, by patients, in the 
course of their professional business, or advice given in such 
cases.’ Competency to testify is the rule, and incompetency is 
the exception. No person will be excluded from testifying, and 
no testimony will be rejected, unless within the inhibition of the 
statute. The statute in no manner attempts to prohibit a phy- 
sician from testifying to the fact of his employment, and the 
rendition of professional service to a patient. Such facts are not 
secret and confidential, but may be, and usually are, known by 
other persons. The statute only forbids the physician from mak- 
ing public matter conceriing his patient communicated to or 
learned by him, as such, through his professional relation. This 
rule was not violated in the testimony given by Dr. Moore, and 
there was no error in overruling appellant’s objection to this 
evidence: Briesenmeister vs. Knights of Pythias, 81 Mich., 525; 
Brown vs. Metropolitan Life Ins. Co., 65 Mich., 306; Nelson vs. 
Nederland Life Ins. Co., 110 lowa, 600; Patten vs. United States 
L. & A. Ass’n, 133 N. Y., 450: Sovereign Camp of Woodmen vs. 
Grandon (Neb.), 89 N. W., 448; Price vs. Standard Life, etc., Co. 
(Minn.), 95 N. W., 1118. 

Three witnesses for appellee testified to statements made to 
them by the insured in the latter part of December, 1898, to the 
effect that he was suffering from the effects of a severe surgical 
operation recently performed upon him. These statements were 
objected to by appellant for the reason that they were made after 
the issuance of the policy, and therefore not binding upon the 
beneficiary. ‘The third paragraph of answer charged that the con- 
tract was not fully executed by delivery until February 7, 1899, 
and the ground of the objection was clearly not tenable as to that 
paragraph of answer. The defense was founded upon the alleged 
fraud of the insured. It is very rare that a fraudulent act is so 
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openly done, or a fraudulent scheme so bunglingly executed, as 


to admit of direct and positive proof; but usually fraud must be 
exposed and established by circumstances which arise out of the 
condition, relation, conduct and declarations of the parties. It 
was competent to introduce in evidence in support of the charge 
in this case every act and declaration of the insured which was so 
related to the transaction as to be, in its nature, calculated to 
persuade the jury that the charge of fraud was made out. The 
declarations introduced in evidence were not remote in point of 
time from the date oi the policy. The material point in contro- 
versy was the physical condition of the insured at the time he 
made and signed the statements contained in the application for 
insurance, and his own knowledge of the same. As tending to 
show such facts, evidence of his physical condition shortly before 
and immediately after the time in question was competent. The 
statements were made by the insured in explanation of contem- 
porary iacts—to Bert Clark, an intimate friend, while he was in 
bed, as explanatory of that fact; to Peter Phillipi, the county 
superintendent, in explanation of the dismissal of his school; to 
Milton Wampler, in explanation of his appearance, walk, and 
the smell of iodoform about his person. These declarations, 
made in connection with the manifestly impaired condition of 
his health at the time, and explanatory thereof, were admissible, 
under the issues of the case, as tending to show knowledge of his 
physical condition at the time of making the alleged false and 
fraudulent statements: Swift vs. Massachusetts Mut. Life Ins. 
Co., 63 N. Y., 186; Kelsey vs. Universal Life Ins Co., 35 Conn., 
225; Averson vs. Kinnaird, 6 East, 188; Stauffer vs. Young, 39 
Pa., 455. 

There was no error in the admission of evidence to prove that 
the policy was not delivered until February 7, 1899. 

The proofs of death furnished by appellant were properly ad- 
mitted in evidence. If any statement contained therein operated 
to bind appellant as an admission against her interest, she was 
entitled at the proper time to give any explanation of the same 
which she might have. No offer to prove any fact or explanatory 
matter in response to the question propounded and objected to 
was made at the time by appellant, and for that reason no ques- 
tion was saved as to the court’s ruling upon this point. 

Appellee filed no answer in general denial of the complaint, but 
assumed the burden of the issues, and relied wholly upon affirma- 
tive defenses. Did the court err in directing a verdict for appel- 
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lee, upon whom the burden of proof rested? It is charged in the 
several answers of appellee that George A. Haughton, in his 
application for insurance, made and warranted to be true state- 
ments known by him at the time to be false, in the following par- 
ticulars: That he was then in good health, of sound body and 
mind, and had no knowledge or information of any disease, in- 
firmity or circumstance which might render insurance on his life 
more hazardous than if said disease, infirmity or circumstance 
had never existed, and that he did not have tumors, ulcers or dis- 
eases of the urinary organs, or nervous afflictions or predisposi- 
tion thereto; that he had not met with any severe personal in- 
jury, or been subjected to any severe surgical operation, and had 
not during the last seven years had any disease or severe sick- 
ness, and that neither of his parents, brothers, or sisters had 
been afflicted with insanity, pulmonary, or other hereditary dis- 
eases: that he had no physician, and had not personally em- 
ployed or consulted one; that he had no other insurance, and no 
physician had expressed any unfavorable opinion upon his life 
with reference to insurance; and that no proposal or application 
for insurance had been made to any company or agent and not 
granted. It is charged that the answers and statements of the 
insured are false, as he well knew at the time, in the following 
particulars: That the deceased was not in good health, nor of 
sound body, but was suffering with maladies known as “cancer,” 
“tumor,” and “sarcoma,” and was afflicted with nervous affec- 
tion, and had often been treated therefor by physicians, and 
was afflicted with tumors, ulcers, and a cancerous affection, and 
disease of the urinary organs, and but recently before making 
said application had received a severe personal injury in the 
groin, which shortly afterward, and before the delivery of the 
policy in suit, necessitated a surgical operation; that immedi- 
ately before making said application he had consulted with phy- 
sicians, and been treated by them; that his father and sister had 
been afflicted with insanity, and his father had been treated in 
hospitals for the insane in both the states of New York and 
Indiana; that at the time of making said application he had a 
physician, with whom he was then consulting, and from whom 
he was receiving treatment; to wit, Dr. M. G. Moore; and that 
within thirty-six hours next before making said application he 
had consulted the following physicians with reference to his 
maladies and physical condition; to wit, Morris G. Moore and 
William H. Davenport, and that he had learned from them the 
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fact that he was afflicted with cancer, with tumor, with sarcoma, 
with scrofula, and with disease of the urinary organs; that he 
then held insurance in the Life Insurance Company of America 
on his life for $5,00c. We are not required now to determine 
which of the warranties were material, and which, if any, were 
immaterial, in the contract of insurance. It will not be necessary 
to a decision of this case to set out the evidence, in detail or in 
substance, in the opinion. The evidence upon the subject of the 
falsity of statements made by the insured in the application, and 
in respect to his alleged fraudulent purpose in procuring the 
insurance, was chiefly oral. Much of the testimony was uncon- 
tradicted, but there was conflicting evidence as to the sanity of 
Andrew J. Haughton, father of the insured. The affirmative de- 
fenses required appellee to establish the breach of a material 
warranty or fraud, as charged, on the part of the insured; and, 
keeping in mind the nature of the issue, it will suffice to say that 
our conclusion is that the evidence was not of such a character 
as to authorize or justify the court, as a matter of law, in with- 
drawing the case from the jury by directing a verdict. The Con- 
stitution of this state provides that, “in all civil cases, the right 
of trial by jury shall remain inviolate.” Courts have guarded 
this right, with scrupulous care, against any encroachment. In 
all cases triable by jury the jurors are the sole and exclusive 
judges of the facts proved, and, of necessity, therefore, of the 
credibility of witnesses and of the weight to be given to their 
testimony. Where upon a material point there is a failure of 
proof in the evidence of the party having the burden of an issue, 
the court may, as a matter of law, instruct the jury in favor of the 
other party to such issue. Where the facts are admitted by the 
pleadings or otherwise, or where the evidence upon the con- 
trolling question is documentary, and its interpretation and con- 
struction a matter for the court, and but one conclusion is rea- 
sonably deducible therefrom, then in such cases the court may, 
as a matter of law, direct a verdict in accordance with the evident 
iacts, and in favor of the party having the affirmative of the issue. 
But where a determination of the issue involves the credibility 
of witnesses, and rests upon inferences and deductions to be 
drawn from iacts proved, it will be an invasion of the province 
of the jury for the court to direct a verdict. In this case the ex- 
istence or non-existence oi the fraud charged was a matter pecu- 
liarly fit for the determination of a jury. The law presumes all 
men to be honest in their dealings, and fraud is seldom, if ever, a 
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presumption of law. When charged, it must be proved as al- 
leged; and it is not usually susceptible of direct proof, but must 
be inferred by the trial court or jury from the existence of other 
facts and circumstances attending the transaction in question, 
It will not suffice to say that a right result was reached, and we 
cannot with propriety intimate an opinion upon that subject. 
We must assume that the jury, in the faithful discharge of its 
duty, would have found the facts according to the weight of tes- 
timony; but such a sufficiency of. evidence as ought to satisfy 
the jury, or the circumstance that it was in part uncontradicted, 
will not in our opinion authorize a court to direct the jury that it 
proves the fact in controversy. When the judgment of the court 
upon the sufficiency of the evidence to sustain the verdict is in- 
voked by a motion for a new trial, then it becomes his duty, 
under the law, to weigh the evidence for himself, and either to 
confirm or overthrow the conclusion of the jury, as, in his opin- 
ion, the preponderance of the evidence may require. But until 
such time as the matter may be thus brought before him, the 
duty of weighing the evidence must be left with the jury, where 
the law has placed it. The giving of the peremptory instruction 
in favor of the appellee, having the burden of the issue, was, upon 
the evidence in this case, an invasion of the province of the jury: 
Rosetta Wagner et al. vs. Alice Weyhe (Ind., at this term), 73 
N. E., 89; Board, etc., vs. Garrigus (Ind., at this term), 73 N. E., 
82; Gaff vs. Greer, 88 Ind., 122; Jacobs vs. Jolley, 29 Ind. App., 
25; 6 Ency. Pl. & Pr., p. 694; Walff vs. Campbell, 110 Mo., 114; 
Woodin vs. Durfee, 46 Mich., 424; Huff vs. Cox, 2 Ala., 310; 
Charleston Ins., etc., Co. vs. Corner, 2 Gill (Md.), 410; New 
Orleans, etc., R. Co. vs. Thomas, 9 C. C. A., 29; Bank vs. School 
Commissioners, 121 N. C., 109; Louisville & N. R. Co. vs. 
Clark's Adm’r, 20 Ky. Law Rep., 1375; Morey vs. Laird, 108 
Iowa, 674; Ford vs. Dyer, 148 Mo., 528; Price vs. Standard 
Life, etc., Co. (Minn.), 95 N. W., 1118. 

For the error in giving the peremptory instruction to the jury, 
the judgment is reversed, with directions to sustain appellant’s 
motion for a new trial. 
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SUPREME COURT OF IOWA. 


McLAUGHLIN ET AL. 
vs. 
AMERICAN FIRE INS. CoO.* 


Where the agent contracted to issue a policy with a lightning clause, 
which he accidentally omitted, and the policy remained in his custody 
until after the loss, the insured was not responsible for his failure to 
correctly report the risk, and he was authorized to make the policy 
correct by inserting the clause after the loss. 

Appeal from District Court, Clayton County. Action on 
policy of fire insurance. Judgment for plaintiff on a trial with- 


out a jury. Defendant appeals. Affirmed. 


DuDLEY & CoFFIN and J. E. CORLETT, for Appellant. 
M. X. GESKE and D. D. Murpuy, for Appellee. 
McCLAIN, J. 

The loss for which recovery was sought was by lightning, and 
the defense was that the policy did not cover such loss. It ap- 
peared, without substantial conflict in the evidence, that the in- 
sured applied to the recording agent of defendant for a policy 
covering loss by both fire and lightning, and that the agent, hav- 
ing authority to contract for insurance on behalf of defendant, 
agreed that such policy should be issued, the ‘risk to attach from 
the time the contract for insurance was made; that the recog- 
nized method of doing business by the agent in behalf of the de- 
fendant was to attach to the form of a policy which did not cover 
loss by lightning a slip containing the usual lightning clause ; that 
the policy was made out by the agent without such slip being 
attached thereto, and was held by him without delivery to the 
insured until after the loss occurred, when, noticing the omission 
to attach the slip containing the lightning clause, he then at- 
tached such slip to the policy and delivered it to the insured; and 
that he had full authority to issue policies with the lightning slip 
attached, and omitted to do so in this particular case through an 
oversight. 

There is some contention on the part of appellant that the 
risk was reported by the agent to the defendant company with- 
out mentioning the lightning clause, but it appears that what was 
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reported was the continuance of the risk under a previous policy, 
and it does not appear in evidence whether such previous policy 
contained the lightning clause or not. But this we think imma- 
terial. The agent had authority to contract for insurance on 
behali of defendant, and to issue policies containing the lightning 
clause, and in this case it appears that he did contract for such 
insurance. It was not a matter with which the insured was 
chargeable that the risk was not correctly reported to the com- 
pany. If the agent failed correctly to report the risk, the com- 
pany, and not the insured, was chargeable with the omission. 

The substantial contention for the appellant is that the agent 
had no authority to vary the terms of a contract of insurance fully 
made and executed, evidenced by a written policy; and that, if 
by mistake the policy did not embody the agreement of the par- 
ties, the remedy of the insured was to bring an action in equity 
for re-formation, and that he could not bring his action at law 
on the written policy and recover on proof of a different contract 
from that contained in the policy. It is not necessary, however, 
to elaborate the discussion of this question. We have held that 
where, by mistake of the agent in issuing the written policy, 
words have been omitted necessary to make it embody the bind- 
ing contract for insurance, such words may be inserted by the 
agent, even after the loss has occurred: Taylor vs. State Ins. 
Co., 98 lowa, 521. In that case we went further than it is neces- 
sary to go in the case before us in recognizing the power of the 
agent, for there the policy had heen delivered to the insured, and 
was corrected after such delivery and after the loss, while here 
the policv had never been delivered, and the insured was not 
therefore, as we think, chargeable with knowledge of the terms 
of the instrument. 

Counsel contend that, as the policy was allowed by the insured 
to remain in the custody of the agent after it was ready for de- 
livery, such agent became his agent, and was no longer the rep- 
resentative of the company; but, conceding this to be true, the 
case is not taken out of the rule announced in Taylor vs. State 
Ins. Co., supra. Until the written policy was made to conform 
to the contract for insurance, it was not a completed execution 
of that contract, and did not relieve the company from liability 
under that contract. Until the agent had completely executed 
his authority by issuing a policy embodying the terms of the 
binding contract, his authority to issue a policy of insurance 
continued. Of course, when a written instrument is fully exe- 
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cuted. it is presumed to embody the agreement of the parties, 
and any prior or contemporary oral agreement is merged there- 
in; but if, by reason of mistake, it does not conform to the prior 
oral agreement, we see no reason for recognizing such a merger. 
It is not necessary, however, to elaborate the arguments, for we 
think the rule is settled for this state in the case already cited, 
and we have no inclination to reconsider the conclusion there 
announced. This is decisive of the present case, and the judg- 
ment of the trial court is affirmed. 


COURT OF APPEALS OF KENTUCKY. 


CITIZENS’ INS. CO. oF Missouri 
v8. 
HENDERSON ELEVATOR CO.* 


The policy provided that it might be canceled upon five days’ notice, in 
which case the unearned premium should be returned on its surrender. 
Notice was sent and insured agreed that the unearned premium should 
be applied on other policies to be issued by the agent in substitution. 
The policy, which was at a distance, was sent for, but was not received 
and surrendered until after the fire, eleven days later. 


Held, That the policy was canceled at the end of five days. 


Appeal from Circuit Court, Henderson County. Action by 
the Henderson Elevator Company against the Citizens’ Insur- 
ance Company of Missouri. Judgment for plaintiff. Defendant 
appeals. 


Locket? & LocKETT, for Appellant. 
Cray & CLAy, for Appellee. 
PAYNTER, J. 

This action is based upon a policy of fire insurance for $1,200, 
which the appellant issued on October 8, 1903, to appellee on 
hay and grain in its warehouse at Janesville, Ill. The property 
was destroyed by fire on October 30, 1903. The court peremp- 
torily instructed the jury to find for the appellee. The policy 
contained the following provision; to wit: “This policy shall 
be canceled at any time at the request of the insured, or by the 
company by five days’ notice of such cancellation. If this policy 
shall be canceled as heretofore provided, or become void or 
cease, the premiums having been actually paid, the unearned 


* Decision rendered, Jan. 25, 1905. 
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portion shall be returned on the surrender of the policy or last 
renewal, this company retaining the customary short rate except 
that when this policy is canceled by this company by giving 
notice it shall only retain the pro rata premium.” The appellant 
averred that the policy had been canceled on October 19, 1903, 
and that the authorized agent of the appellee agreed to the can- 
cellation, and promised to surrender the policy. The evidence 
introduced by the appellant tended to show that Cox, of the 
firm of Cox & Beal, the agents who issued the policy of insur- 
ance, and who represented other insurance companies, notified 
appellee’s agent that the policy was canceled, and that he con- 
sented thereto, and agreed to send for the policy, which was at 
Henderson, Ky., and surrender it; that he asked Cox & Beal to 
issue other policies on the property for the amount of appellant's 
policy ; that they issued several policies, which were canceled by 
their companies; that the Detroit Fire & Marine Insurance 
Company issued a policy for $1,200 on the property, but subse- 
quently reduced it to $600; that this policy was in force at the 
time the fire occurred; that the day after the fire appellee’s 
agents surrendered the policy which the appellant had issued. 
The evidence further conduced to show that Cox informed ap- 
pellee’s agent that he would be required to pay a 4 instead of a 3 
per cent rate, which he had paid the appellant. Thereupon he 
agreed to pay the insurance agents an additional sum of $12 to 
cover the additional rate. The testimony conduces to show that 
the appellant’s policy was canceled, that appellee’s agent agreed 
to its cancellation, and that the money that was returnable under 
the clause of the policy quoted was by the consent of appellee’s 
agent to be applied by Cox & Beal to premiums on another 
policy or policies to be issued on the same property. The effect 
of the agreement was that the insurance agents were not to re- 
turn the money to the appellee, but were to hold and apply it for 
its benefit in the payment of premiums. Therefore the evidence 
tends to support the averments of the answer that the policy had 
been canceled at the time of the fire. The facts of this case are 
quite different from those of the case of the Continental Ins. Co. 
vs. Daniel, 25 Ky. Law Rep., 1501. We are of the opinion that 
the averments of the answer were sufficient to show a cancella- 
tion of the policy. 

We are of the opinion that the case should have gone to the 
jury upon the testimony offered by the appellant; hence the 
judgment is reversed for proceedings consistent with this opinion. 
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SUPREME COURT OF MISSOURI. 


Division No. 2. 


CASS COUNTY Et at, 
ve. 


MERCANTILE TOWN MUT. INS. CO.* 


A mutual fire company organized solely to insure its members on the as- 
sessment plan, under the Missouri statute, may reinsure property 
insured by another similar company without violating a statute for- 
bidding the company from doing business on any other plan than 
that on which it was organized. Such company cannot set up the 


defense of ultra vires in an action on a contract fully executed by the 
reinsured company. 


Held, That both companies could be sued by the holders of the two sets of 
policies, and the liability of the reinsurer was not restricted to a pro 
rata of the amount paid by the reinsured company. 


The authority of directors to assign a policy of their company will be 
presumed in the absence of evidence to the contrary. 


Appeal from Circuit Court, Bates County. Action by Cass 
County and another against the Mercantile Town Mutual Insur- 


ance Company. From a judgment in favor of plaintiffs, defend- 
ant appeals. 


FyKE, YATES & FYKE, for Appellant. 
C. W. SLOAN and R. T. RaAILEy, for Respondents. 


BuRGESS, P. J. 

The petition is in the usual form. Among the defenses set up 
in the answer is that the policy sued upon was ultra vires of the 
defendant company. The court made a special finding of facts as 
follows :— 

“In this cause the court doth find, from the evidence and ad- 
missions, the facts to be as follows :— 

“That defendant is a mutual fire insurance company organized 
under the laws of Missouri (Acts 1895, p. 200). That the State 
Town Mutual Fire Insurance Company of Nevada, Mo., is a 
similar company, organized and doing business by authority of 
the same legislative act. That on October 28, 1808, said last- 
mentioned company, by its policy No. 4,451, insured a certain 
brick storehouse for one William Dolan, in the town of Freeman, 
Cass County, Mo., in the amount of $3,000; said policy running 
the period of one year. That prior thereto William Dolan and 


* Decision rendered, March 30, 1905. 








436 Insurance Law Journai. [ May, 


wife had executed to Cass County, one of the plaintiffs herein, a 
mortgage on said store building and lots to secure the payment 
of a note of $2,000, bearing interest at the rate of 7 per cent per 
annum, which mortgage was duly recorded. That to this policy 
of insurance was a mortgage clause attached, making loss, if any, 
payable to said Cass County as its interest might appear. That 
on December 29, 1898, the building described in said policy No. 
4,451 aforesaid was totally destroyed by fire. That on the 27th 
day of March, 1899, said William Dolan and Cass County, as 
plaintiffs, instituted suits on said policy against the said State 
Town Mutual Fire Insurance Company of Nevada, Mo. That 
thereafter Charles W. Sloan was appointed receiver, and later 
trustee, of William Dolan, a bankrupt, by the United States Dis- 
trict Court, and by said court authorized to prosecute said case 
so instituted as above stated. That afterward the venue of said 
cause was changed to the Circuit Court of Bates County, Mo., 
where said cause was tried on July 3, 1899; said trial resulting in 
a judgment for plaintiffs in the sum of $3,045.55 on said policy 
No. 4,451, and for costs. That from this judgment no appeal was 
taken. That on said judgment only the sum $300 was ever paid 
by Nevada Company. That of the pendency of this suit the de- 
fendant in this cause was duly notified long before the trial there- 
of, and the defendant herein advised with the defendant in that 
action as to proper matters of defense. 

“The court further finds: That the defendant herein on No- 
vember 8, 1898, issued to said Nevada Company its policy No. 
4,981, covering a period from November 8, 1898, to December 
28, 1899, insuring said Nevada Company against all direct loss 
by fire under its policy No. 4,451 to an amount of $1,500, whicli 
policy No. 4,981 is filed in this cause. That said policy No. 4,981 
was on the 14th day of October, 1899, duly assigned to the plain- 
tiffs herein by the Nevada Company. That after the burning of 
the store building of the said Wm. Dolan on January 10, 1899, the 
general manager and adjuster of defendant met the agent and 
adjuster of the Nevada Company at Freeman for the purpose 
of adjusting the loss, but after investigation the said manager 
and adjuster of this defendant advised the Nevada Company ‘o 
resist payment of said policy No. 4,451, which was done, witu 
the result aforesaid. On January 28th this defendant received 
from the Nevada Company the proofs of loss theretofore made to 
it by said Dolan, and, upon the receipt thereof, again advised the 
Nevada Company to resist a payment of its policy No. 4,451. 
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That the Nevada Company made no formal proof of loss 
under policy No. 4,981, except as above stated, until March 9, 
1899, but that the conduct of the two companies with reference to 
the matter was such as to show that any further proof of loss was 
waived, if in fact required under the policy and circumstances. 

“The court further finds that, after the trial of the cause first 
above mentioned in the Bates Circuit Court, the Nevada Com- 
pany notified defendant of the result, and requested defendant 
to notify it if an appeal was desired upon its part, but got no 
further response or word from defendant; that, in said trial be- 
tween the plaintiffs herein and the Nevada Company as afore- 
said, all of the issues, matters and things pleaded in the answer 
of the defendant herein, so far as liability of said Nevada Com- 
pany upon its policy No. 4,451 is concerned, were fully pleaded 
in said former cause, and were fully and finally adjudicated there- 
in, and, if said adjudication is binding upon this defendant, all 
such matters and things as herein pleaded by defendant herein as 
defense to the claim of William Dolan under said policy No. 
4,451 have been fully and finally adjudicated. 

“The court further finds that in the charter of defendant are 
found the following provisions :— 

“Article 1. The name assumed by this company and by 


which it shall be known is ‘Mercantile Town Mutual Insurance 
Company of Jackson, Mo.’ 


“Art. 2. The principal office of this company shall be located 
in the city of Jackson, county of Cape Girardeau and state of 
Missouri. 


“Art. 3. The specified kind of business this company pro- 
poses to transact is to make insurance on the mutual plan 
against loss or damage by fire, lightning and windstorm on 
houses, buildings, merchandise, furniture and all other kinds 
of property belonging to the members of this company.” 


“Art. 5. The corporate powers of this company shall be 
exercised by the board of directors and such other officers 
and agents as shall be elected or appointed in the manner 
provided by the constitution and by-laws of this company. 


“Art. 6. All and every person or persons applying for and 
receiving a policy of insurance in this company shall be deemed 
and taken as members of this company for and during the life 
of their respective policies and no longer, shall be bound by all 
provisions, stipulations, conditions, statements and agree- 
ments contained in the articles of association, by-laws and the 
application for and policy of insurance of this company, all 
legal acts of the company and its officers and for the payment 
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of their respective proportionate shares of all losses and ex- 
penses of this company. It is expressly provided, however, 
that no member or members of this company shall be person- 
ally or individually liable for losses or expenses, or any other 
indebtedness of this company to any amount exceeding the 
cash premium paid in and the amount of the premium note or 
notes executed by them respectively.” 

“Art. 10. The board of directors of this company shall have 
the power to make an assessment as often as they may deem 
it necessary, upon the premium notes given by persons who 
are members of this company in order to settle the losses in- 
sured against and the expenses and other liabilities of the com- 
pany without regard to what may have accumulated by reason 
of the cash payments. Such assessment shall be made on each 
and every note held by the company prior to the date of the 
assessment and shall be for a sum upon each note which bears 
the same ratio to the whole amount to be raised by the assess- 
ment as the full amount for which all the notes assessed were 
given. The amount so assessed upon each note shall be due 
and payable within thirty days after the notice of such assess- 
ment to the maker of such note has been deposited in the post- 
office, postage prepaid, and addressed to the person at his 
address last known to the secretary of the company. If any 
person neglect or refuse to pay the sum assessed upon him 
for thirty days after the date of the mailing to him in said man- 
ner said notice, the directors of the company may sue for and 
recover the whole amount of his premium note held by the 
company with the cost of the suit. The party so in default 
shall lose all benefits and advantages of his insurance for and 
during the term of such default and non-payment; and, not- 
withstanding, shall be liable and obliged to pay all the assess- 
ments that may be made during the continuance of his policy, 
not exceeding, however, the amount of such notes in any case.” 


The judgment is as follows :— 


Now at this day come the parties aforesaid by their respect- 
ive attorneys, and this case having heretofore been submitted 
to the court (both parties waiving a jury) on the pleadings and 
evidence of the parties, and taken under advisement by the 
court, and at the time of said submission said plaintiff asked 
the court to make and state in writing a finding of facts and, 
after hearing the arguments of the attorneys, and being fully 
advised in the premises, the court heretofore having filed in 
this court its finding of facts and all and singular the mattets 
being seen and fully understood by the court, the court finds 
from the facts aforesaid the issues in favor of plaintiff, and 
assesses the damages at the sum of sixteen hundred and one 
and 25/1oo dollars. It is therefore considered, adjudged and 
decreed by this court that the plaintiffs have and recover of 
said defendant said sum of sixteen hundred and one and 25, 100 
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dollars aforesaid, and that they have execution therefor as well 
as for all costs in this behalf laid out and expended; and de- 
fendant at the time excepted. 


The defendant appeals. 

It is claimed for defendant that it had no power to issue a 
policy of reinsurance, so called, or to do ‘any other act or thing 
than to mutually insure the property of its members, and to raise 
funds for the payment of losses sustained by its members by as- 
sessment upon its members. Said insurance company was 
organized under the act of the Legislature approved March 21, 
1895 (Sess. Acts 1895, p. 200). Section 1 of said act is as follows: 


That hereafter all town mutual fire and lightning and tor- 
nado, windstorm or cyclone insurance companies, organized 
for the sole purpose of mutually insuring the property of 
the members, and for the purpose of paying any loss 
incurred by any members thereof by assessment, as 
provided by their constitution and by-laws, are hereby 
exempt from the provisions of the insurance laws, as men- 
tioned in chapter 89 of the Revised Statutes of Missouri, and 
nothing therein shall be construed as to impair or in any way 
interfere with any of the rights of any such companies doing a 
mutual insurance business in the towns and cities of this state, 
as herein provided: provided, that such companies shall do 
business only in the congressional districts in which they are 
organized, until they shall have $4,000,000 worth of property 
or more insured; then any such company may do business in 
any of the towns and cities of this state: provided further, that 
any member of such company may sue such company the same 
as if he was not a member thereof. 


It is admitted that the State Town Mutual Insurance Company 
of Nevada, Mo., and the defendant were organized under the 
same act; and it is contended by defendant that neither com- 
pany could issue a policy to the other or receive or accept such 
a policy, or one company become a member of the other; that 
both companies were organized for the sole purpose of mutually 
insuring the property of their members, for the purpose of pay- 
ing any losses incurred by any member thereof, by assessment, 
as provided by their constitution and by-laws. The argument is 
that, to enable one to become a member of the company, such 
person must be the owner of property capable of being insured. 
and must be such a person as upon whom an assessment can be 
levied for the purpose of paying losses of other members. There 
is no pretense that defendant was a member of the State Town 
Mutual Company of Nevada, or that it owned the insured prop- 
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erty, nor do we think that either was necessary in order to au- 
thorize the defendant to reinsure the Dolan property. If it could 
have insured the property in the first instance, we can see no 
good reason why it could not reinsure it, if in the line of its busi- 
ness, and if not prohibited by the act under which the companies 
were organized or some other statute. Defendant contends that 
by the terms of the first section of the act the defendant company 
was organized for the “sole purpose of insuring the property of 
its members.” But this language should not be so rigidly con- 
strued as to prohibit defendant from making reinsurance upon 
property insured by a company organized under the same law, 
and doing business upon the same plan. It is true that the word 
“sole,” as therein used, is a restrictive word, a word of limitation 
(State ex rel. vs. Perkins, 139 Mo., 115), but is not to be under- 
stood in this case as prohibiting the Nevada Company from tak- 
ing out, and the defendant from issuing to it, a policy on the 
same property, covering one-half the risk, and thus sharing the 
burden which the Nevada Company had assumed. The premium 
paid by the Nevada Company answered the same purpose as if 
it had been paid by Dolan. How was the company to protect 
itself against too large a risk other than by reinsurance? It 
could not do so in any other way. It was justified in this case 
upon the plainest business principles, and was not in violation of 
any law. Nor do we think the reinsurance was in violation of 
that part of section 5875, Rev. St. 1889, which forbids such an 
insurance company from doing business on any other plan than 
that upon which it is organized, for the reason, that the reinsur- 
ance was made upon the same plan as the original insurance. 
The evidence showed that it was the custom of these companies 
to issue policies of insurance for each other, each company pay- 
ing for its reinsurance. It was shown by a former secretary of 
the Nevada Company that while he was secretary of the com- 
pany the Mercantile Insurance Company paid losses on policies 
of reinsurance to said State Town Mutual Insurance Company, 
one of which he mentioned, and that the Nevada Company raised 
money to pay this loss by collecting 50 per cent of the premiums 
on policies in cash, and taking notes from insured for the other 
50 per cent; that losses were paid by order of the board, and 
from money collected upon premium notes executed by persons 
holding policies in said company. The evidence also showed the 
defendant's adjuster (one Daugherty) was present, representing 
the defendant, to inspect the loss of Dolan & Co., about January 
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10, 1899. So that there seems to have been no difficulty in the 
wav of raising money by these companies to pay losses on prop- 


ertv which had been reinsured. 

Defendant, however, claims that the contract of reinsurance is 
ultra vires, for the reason that defendant had no power to make 
it, and that the State Town Mutual had no power to enter into 
such a contract, because it is expressly prohibited from trans- 
acting such business. But we are unable to agree to this con- 
tention, for the reason, as we have said, that there is no express 
provision in the statute prohibiting such companies from reinsur- 
ing property which has already been insured by another. At 
most, the prohibition is only by implication; and as the contract 
between the companies was executed to the fullest extent on the 
part of the Nevada company, and the policy issued to it by de- 
fendant in consideration thereof, the defense of ultra vires is not 
open to defendant in this case. It is well settled in this state that 
the defense of ultra vires is not open to a corporation when the 
contract has been fully executed on the part of the other con- 
tracting party, and is not expressly prohibited by law: Drug 
Co. vs. Robinson, 81 Mo., 18; Dairy Co. vs. Mooney, 41 Me. 
App., 665; Welsh vs. Brewing Co., 47 Mo. App., 608; Winscott 
vs. Investment Co., 63 Mo. App., 367; Glass vs. Brewing Co., 
47 Mo. App., 641; Grohmann vs. Brown, 68 Mo. App., 630; City 
of Goodland vs. Bank, 74 Mo. App., 365. In Lysaght vs. Associ- 
ation (55 Mo. App., 538) it is said: ‘The law is that, for acts 
merely in excess of charter authority, corporations cannot set 
up the defense of ultra vires when the consideration has been 
received and the transaction executed by the other party.” In 
the case of City of Goodland vs. Bank, supra, there is quoted 
with approval the following from Ins. Co. vs. McClelland (9 
Colo., 11): “The plea of ultra vires is not to be understood as an 
absolute and peremptory defense in all cases of excess of power, 
without regard to other circumstances and conditions. * * * 
Where a certain act is prohibited by statute, its performance is 
to be held void because such is the legislative will. So, where 
the consideration of a contract is by law illegal, as where the 
cause of action arises ex turpi. But where the act is not wrong 
per se—where the contract is for a lawful purpose in itself, as in 
the present case, and has been entered into with good faith, and 
fairly executed by the party who seeks to enforce it—we must 
assent to the doctrine of those authorities which hold that the 
excess of the corporate powers of the contracting party which 
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has received the benefit of the contract is an unconscionable 
defense, which may not be set up to exempt from liability the 
party so pleading it.” And to the same effect are Town Co. ys, 
Morris, 43 Kan., 282; Durham vs. Mining Co., 22 Kan., 232; 
Ass’n vs. Martin, 39 Kan., 750; Kennedy vs. Bank, 7 Neb., 59; 
White vs. Bank, 39 Mass., 181; Allegheny City vs. McClurkam. 
14 Pa., 81; Dewey vs. Ry., 91 Mich., 351; Arms Co. vs. Barlow, 
63 N. Y., 69. Further on, in the same opinion, it is said: “And 
it has been repeatedly decided by the appellate courts of this 
state that a violation of a charter cannot be taken advantage of 
collaterally or incidentally, but only on a direct proceeding in- 
stituted for that purpose: Bank vs. Bank, 1o Mo., 123; Ragan 
vs. McElroy, 98 Mo., 349; Bank vs. Porter, 52 Mo. App., 244; 
Society vs. Branch, 120 Mo., 226; Bank vs. Hunt, 7 Mo. App.., 42. 
It has been further declared by the same courts that, in a coi- 
lateral proceeding to declare the ultra vires acts of a trading cor- 
poration void, it must be shown to be the intention of the charter, 
as gathered from its terms, not only to restrict the business of 
the corporation to certain things, but, in addition, to declare that 
when it exceeds these restrictions the act should be void. if 
such intention does not exist in the charter, the state alone can 
question such acts as ultra vires, except when the contract is 
against public policy or good morals: Drug Co. vs. Robinson, 
81 Mo., 18; Ins. Co. vs. Smith, 117 Mo., 261; Welsh vs. Brew- 
ing Co., 47 Mo. App., 608; Glass vs. Brewing Co., 47 Mo. App., 
639. The contract under which the defendant became the owner 
of the stock in the defunct bank was in no sense malum in se or 
malum prohibitum, but it was unauthorized by its statutory 
charter. Now, since it was fully executed by the defunct bank, 
there is no rule of public policy to which our attention has been 
called that forbids the plaintiff, a creditor of the latter bank, from 
enforcing the statutory additional liability of the former by an 
action of this kind. It is made clear by the authorities to which 
we have adverted that in cases like the present, where a corpora- 
tion has entered into a contract which was in excess of its char- 
ter authority, and that that contract has been executed by the 
other contracting party, that an enlightened public policy re- 
quires that such contract be enforced rather than evaded.” In 
passing upon ultra vires as a defense, the Supreme Court of Wis- 
consin said: “It is well settled that a corporation cannot avail 
itself of the defense of ultra vires when the contract in question 
has been in good faith fully performed by the other party, and 
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the corporation has had the full benefit of the performance of 
the contract. * * * And in general the plea of ultra vires will 
not be allowed to prevail, whether interposed for or against a 
corporation, when it will not advance justice, but, on the con- 
trarv, will accomplish a legal wrong. [Citing authorities] :” 
Lewis vs. American S. & L. Ass’n, 98 Wis., 203. In speaking of 
life insurance certificates claimed to be invalid as ultra vires, the 
Supreme Court of Iowa said: “These certificates are not to be 
treated as valid for the purpose of collecting assessments, and 
invalid for the purpose of escaping liability:’ Matt vs. Roman 
Catholic Mut. Protective Soc., 70 Iowa, 455. The Supreme 
Court of Illinois said of an insurance contract: “Where the con- 
tract has been fully performed by the party contracting with the 
corporation, and the corporation has received the benefits from 
such contract, it cannot invoke the doctrine of ultra vires to de- 
feat an action brought against it on such contract:’ Benent 
Association vs. Blue, 120 Ill., 121. In the recent case of First 
National Bank of Kansas City, Mo. vs. Guardian Trust Co. (not 
yet officially reported), it was said the defense of ultra vires is 
never sustained out of regard for a defendant, but only where 
an imperative rule of public policy requires it. The question of 
the defense of ultra vires was passed upon in that case, and the 
authorities bearing upon the subject extensively and ably re- 
viewed by Judge Fox; and what we have said with respect 
thereto is in accord with, and finds support in, that decision. 
There is no question of public policy invoked in this case, and it 
would operate as a fraud upon plaintiff not to compel defendant 
to pay the amount of the policy in question; and it should not be 
allowed to keep the premium paid and escape liability upon the 
policy on the plea of ultra vires. 

The point is made by defendant that it is only liable in any 
event for its pro rata share of the $350 paid by the Nevada Com- 
pany. But the extent of the liability of defendant is not in any 
way contingent upon the amount paid by the Nevada Company. 
The performance of their contracts did not depend upon each 
other, but the contracts were independent, and, when a loss oc- 
curred which was covered by both policies, suits could be insti- 
tuted at once upon both policies by the holders thereof, unless 
otherwise provided by the policies: Gantt vs. American Central 
Ins. Co., 68 Mo., 503, and authorities cited. 


It is alleged in the petition, and not denied in the answer, that 
on the 14th day of October, 1899, said State Town Mutual Fire 
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Insurance Company of Nevada, Mo., assigned in due form, by 
order of the board of directors of said company, the said policy, 
No. 4,981, giving all rights of action thereon, for a sufficient and 
valuable consideration, to the plaintiff, yet defendant contends 
that no power was shown in the board to make the assignment, 
We are inclined to hold, under the pleadings, that the authority 
should be presumed in the absence of any evidence to the con- 
trary. Moreover, the judgment is for the right party, there is 
no error or defect in the proceedings which affects the substan- 
tial rights of the defendant, and we are forbidden by statute 
(section 659, Rev. St., 1899) from reversing the judgment under 
such circumstances. 
The judgment is affirmed. All concur. 





SUPREME COURT OF MINNESOTA. 


STRAMBACK 
ve. 


FIDELITY MUT. LIFE INS. CO. 
OF PHILADELPHIA.* 


A life insurance policy provided that it was made in consideration of the 
payment in advance of $55.02 on delivery, and thereafter upon the 8th 
day of September and March of each and every year until the pre- 
mium for fifteen full years should have been paid. The policy further 
provided, ‘ But in any event this policy shall continue in force only 
for the period actually paid,” and that it should not be in operation 
until actual payment of the first premium and delivery of the policy 
during the lifetime and good health of the insured. The forfeiture 
clause read, “If any premium be not paid when due, this policy shall 
be void until duly reinstated during the lifetime and good health of 
the insured.” 

An application signed by the insured was dated August 25, 1902. The 
policy issued was dated September 8th. The first premium was paid 
concurrently with delivery of the policy to the insured, September 
24, 1902. The second semi-annual premium was paid, but the pay- 
ment due September 8, 1903, was not made, and the insured died 
September 11, 1903. 

Held, The policy took effect and the insurance term paid for began at the 
date of payment and delivery, September 24, 1902, and, upon payment 
of the second semi-annual premium, the period of insurance paid for 
expired September 24, 1903. The forfeiture for non-payment of the 
third semi-annual premium did not cover the period of insurance then 
paid for, but had reference to the future contract of insurance covered 
by the premium defaulted. 





So 





* Decision rendered, February 24, 1905. Syllabus by the Court. 
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Appeal from District Court, St. Louis County. Action by 
Hamming Stramback, by A. L. Hern, guardian ad litem, against 
the Fidelity Mutual Life Insurance Company of Philadelphia. 
Judgment for defendant, and plaintiff appeals. 


WASHBURN, BAILEY & MITCHELL, for Appellant. 

A. L. AGATIN, for Respondent. 

LEwIs, J. 

August 25, 1902, Mr. Stramback made application to defendant 
insurance company for $3,000 insurance upon his life; his chil- 
dren to be the beneficiaries. The application stated that the 
policy to be issued should not become binding on the company 
until the first payment due should have been actually received 
by it, or its authorized agent, during the lifetime and good 
health of the insured. The policy contained this provision :— 

This contract is made in consideration of the written appii- 
cation of the above named insured, which is made a part here- 
of, a copy of which is hereto attached, and the payment in 
advance to said company of $55.02 on the delivery of this 
policy, and thereafter to the company at its head office in the 
city of Philadelphia, upon the eighth day of the months of 
September and March in every year until the premiums for 
fifteen full years shall have been duly paid to the said com- 
pany. 

Among the general provisions in the policy is one to the effect 
that the application forms the sole basis of the contract, which 
shall not be operative or binding until actual payment of the in- 
itial premium and delivery of the policy during the lifetime and 
good health of the insured. And also :— 

[f any premium be not paid when due, this policy shall be 
void until duly reinstated during the lifetime and good health 
of the insured. 

The policy was forwarded from Philadelphia and delivered to 
the insured September 24, 1902, at which time the first premium 
was paid. The second semi-annual payment due March 8, 1903, 
was paid, but the next premium, due September 8, 1903, wis not 
paid, and three days thereaiter, September 11th, the insured died. 
The trial court held that the policy became forfeited September 
8, 1903, for failure to pay the premium due on that date. 

The primary question to be determined is, from what date did 
the insurance commence to run? Was it from date of payment 
of the first premium and delivery of the policy to the insured, 
September 24th, or was it from date of issuance of the policy, 
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September 8th, or from date of the application, August 25th? 
According to the findings, the delivery of the policy and pay- 
ment of the first premium were concurrent acts. It is a curious 
fact that the application and the policy are silent as to the date 
from which the policy shall commence to run. Respondent takes 
the position that it is necessarily implied by the language of the 
documents, by the usual course of insurance business, and by 
the conduct of the parties, that the insurance commenced to 
run from the date of the policy, but did not become effective or 
operative until payment of the first premium and delivery of the 
policy. Whatever may have been the purpose of leaving un- 
stated the specific date at which the contract commenced to run, 
we are of the opinion that the inference drawn by respondent 
from the facts of this case is unwarranted. The rule of construc- 
tion to be applied here is that the instrument shall be construed 
strictly against the insurer. It would have been a very easy mat- 
ter to insert a clause to the effect that the policy should take 
effect from its date, if such was the intention of the insurer, and, 
in the absence of any such provision or agreement on the part 
of the insured, the following provision should control :— 

The application, a copy of which is given on the third page. 
forms the sole basis of this contract which is not to be opera- 
tive or binding until the actual payment of the initial premium 
and delivery of the policy during the lifetime and good healti: 
of the insured. 

This language, taken by itself, means not only that the con- 
tract became effective upon the date of payment and delivery of 
the policy, but also that the policy commenced to run from such 
date. Respondent refers to the following clause in the policy in 
support of its theory that it was contemplated by the parties that 
the period of insurance paid for was to begin September 8th, and 
not at the time of payment and delivery }+— 

This contract is made in consideration of the written appli- 
cation * * * and the payment in advance to said company 
of $55.02 on the delivery of this policy, and thereafter to the 
company at its head office in the city of Philadelphia upon the 
Sth day of the months of September and March in every year 
until the premiums for fifteen full years shall have been duly 
paid to said company. 

It may be admitted that, if this clause were the only provision 
relative to the subject, it might be susceptible of such meaning, 
but this language must be read in connection with other provi- 
sions; viz., the following :— 
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The premiums hereon may be paid annually, semi-annually 
or quarterly, in advance, in accordance with the company’s 
table of rates applicable hereto, but in any event this policy 
shall continue in force only for the period actually paid. 


In our judgment, the significant thing is the payment of the 
premiums in advance, and not the date of its payment; and the 
insured, when furnished with the policy, was entitled to assume 
that by the payment of the semi-annual premium he had paid for 
half a vear’s insurance, and he was advised that all subsequent 
premiums were required to be paid on the 8th of March and 
September, but what was there to call his attention to the fact 
that the period of insurance was to date from the day of such pay- 
ments? If such is the custom and practice of insurance compa- 
nies, and the insured had knowledge of it, the record is silent 
upon that point. The argument is advanced that it would tend 
to much confusion if insurance policies were required to run 
from the date of their delivery, instead of the date of their issu- 
ance; but, on the other hand, it may be said that the insured 
could be deprived of insurance already paid for, where the com- 
pany permitted to conditionally fix the inception of the term of 
insurance at the date of the policy, dependent upon subsequent 
payment and delivery. This period between the dating of the 
policy and its delivery, under such construction, would inure to 
the benefit of the company, for it is conceded that if the insured 
in this case had died between the issuance of the policy, Septem- 
ber 8th, and the payment of the premium and delivery of the 
policy, September 24th, the company would not have been liable. 
Our conclusion on this point is that it was contemplated by the 
parties, as gathered from their conduct and the documents, not 
only that the policy became effective September 24th, but also 
that the insurance paid for by the initial premium had its incep- 
tion September 24th. 

Having determined that the insurance period paid for began 
September 24, 1902, it follows that it would have expired March 
24, 1903, had the premium not been paid, but it was paid, and 
therefore the policy remained in force until forfeiture by non- 
payment of the next semi-annual installment. The insurance 
periods covered by the first and second premiums expired Sep- 
tember 24, 1903, and the insured having died September 11th, 
the policy was in force, unless forfeited by a failure to make the 
payment due September 8th. Whether it was forfeited depends 
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upon the meanings of the language chosen to express the for- 
feiture, which reads :— 

[f any premium be not paid when due, this policy shall he 
void until duly reinstated during the lifetime and good health 
of the insured. 

In our judgment, this language was used with reference to the 
continuation of the policy after the period already paid for. 
Forfeitures are not favored in the law, and any other conclusion 
would work a hardship upon the insured, and should not be up- 
held unless required by the terms of the contract. It was proper 
for the insurer to provide that the premium should be paid in 
advance of the commencement of the period of insurance coy- 
ered by such payment. As stated in New York Life Ins. Co. vs. 
Statham (92 U. S., 24), contracts of this character are not con- 
tracts of assurance for a single year, with the privilege of re- 
newal from year to year by paying the annual premium; but 
they constitute entire contracts of assurance for life, subject to 
discontiuance or forfeiture for non-payment of any of the stipu- 
lated premiums. This theory is reiterated in McMaster vs. New 
York Life Ins. Co., 183 U. S., 25. Looking at the contract, 
therefore, as being one of insurance for life, the most reasonable 
view is that failure to pay a premium due on a certain date was 
intended to strike at the contract for the future, and not that part 
of the contract already executed. This point, we think, is cov- 
ered by the reasoning in McMaster vs. New York Life Ins. Co., 
supra, where application was made and payment fixed on Decem- 
ber 12th, and the policy was issued and dated the 18th, and deliv- 
ered the 26th, of December. The insured died thirteen months 
after the date of the policy, or the last day of grace; and one ot 
the questions before the court was whether the period of insur- 
ance had its inception at the time fixed for payment, December 
12th, or at the date of the policy, December 18th. In this respect 
the court said: “Notwithstanding the premiums in this instance 
were not actually paid and received, and the policies delivered. 
until December 26th, it may be conceded that, and in accordance 
with the practice of such matters, the contracts of insurance com- 
menced to run from December 18th, rather than from December 
26th. They were certainly not in force December 12th.” It will 
be observed that the court conceded the insured period ran from 
the date of the policy, rather than from the date of its delivery; 
but whether it did, or not, was not decided, because the question 
before the court was whether or not the policy was forfeited 
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upon failure to make the payment on December 12th. “We are 
dealing purely with questions of forfeiture, and the rule is that if 
policies of insurance contain inconsistent provisions, or are so 
framed as to be fairly open to construction, that view should be 
adopted, if possible, which will sustain, rather than forfeit, the 
contract.” And in discussing the effect of the forfeiture clause, 
it was stated: “To hold the insurance forfeitable for non-pay- 
ment of another premium within the year for which payment had 
already been fully made would be to contradict the legal effect, 
under the applications and policies, of the first annual payment. 
Clearly, such a construction is uncalled for, if the words ‘the 
12th day of December in every year thereafter’ could be assumed 
to mean in every year after the year for which the premium had 
been paid. The court concludes: ‘In our opinion, the 
payment of the first year’s premiums made the policies non-for- 
feitable for a period of thirteen months, and, inasmuch as the 
death of Mr. McMaster took place within that period, the alleged 
forfeiture furnished no defense to the action.” 

\We have examined Methvin vs. Fidelity Mut. Life Ass’n (129 
Cal., 251); Tibbits vs. Mut. Benefit Life Ins. Co. (159 Ind., 671); 
and Bryan vs. National Life Ins. Ass’n (21 R. I., 149), and find 
the facts therein to be somewhat different from those involved 
in this action; but, so far as the legal principles announced are 
in conflict with out views herein expressed, we are unable to foi- 
low them. 


se 9 


Judgment reversed, and judgment ordered for appellant. 


BRowN, J. 

| am unable to concur with my Brethren in this case. The in- 
tention of the parties, as expressed by their written contract, 
should prevail, though the result be to deprive plaintiff of his 
right of recovery. Fairly construed, it seems clear that the 
parties intended the policy to become operative and in force as 
of its date, though the first premium was not paid for sixteen 
days subsequent to that date. So construed, it had expired at 
the date of the insured’s death. The confusion likely to result 
irom the decision may well be imagined. Thousands of life in- 
surance policies heretofore issued will become wholly indefinite 
and uncertain as to the time when they will lapse for non-pay- 
ment of premiums, and give rise to controversies as to the date 
of actual delivery—a condition, if the contract in this case is a 
fair guide, the parties intended to guard against. 
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SUPREME COURT OF NEBRASKA. 


ROYAL NEIGHBORS OF AMERICA 
v8. 
WALLACE.* 


An incorrect or untrue answer in an application for lite insurance in ref- 
erence to matters of opinion or judgment will not avoid the policy if 
made in good faith and without intention to deceive. 


An untrue answer in an application for life insurance in regard to matters 
which are shown to be within the knowledge of the applicant, and are 
material to the risk, will avoid the policy. 

If an applicant has knowledge of facts that furnish sufficient reason to 
believe that he is aftlicted with a fatal disease when he makes his ap- 
plication, his statement in such application that he is in good health 
and free from disease will be presumed to be fraudulent. 


On rehearing. 


J. G. Jonnson, McNiso & GRAHAM, B. D. Smrru, E. R. 
ENRIGHT, and TaLsotT & ALLEN, for Plaintiff in Error. 
F, DoLEzAL and Cook & Cook, for Defendant in Error. 


SEDGWICK, J. 

When this case was first considered by this court upon the 
former appeal the questions and answers in the application for 
insurance upon which the decision now turns were set out in 
the opinion (64 Neb., 330), and it was said that the answer of the 
company charged that the answers of the assured to the afore- 
said questions “were knowingly and willfully false, that they 
were material to the risk, and were relied upon by the defend- 
ant.” The trial court had held that these answers were repre- 
sentations, and not warranties, and in discussing that question 
the opinion referred to goes on to say: “It is fair to presume 
that the association dealt with the assured in good faith, and that 
its acceptance of her premium, receiving her into the order, and 
issuance to her of the certificate in question was more than an 
idle ceremony, and that it intended thereby to bind itself by a 
valid contract of insurance. There are upward of a hundred 
questions in the application and medical examination. Many of 
them are of such a character that no person, however honest his 


intentions, could answer them with any degree of assurance that 
each of his answers were literally true. To hold that such ques- 


* Decision rendered, March 23, 1905. Syllabus by the Court. 
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tions and answers amount to warranties would be to impute bad 
faith to the association in pretending to enter into a contract of 
insurance with the assured which could become binding upon it 


by the merest chance.” It was decided that they were represen- 


tations, and not warranties and this has become the law of the 
case. This was the question being discussed, and also whether 
these representations were material to the risk, and whether the 
jury should have been so instructed, and it was therefore not 
necessary to distinguish between the representations. This 
court has consistently maintained a line of distinction between 
questions in such applications that call for an expression of 
opinion, or for the statement of conclusions or facts that are not 
especially within the knowledge of the applicant for insurance in 
regard to which the insurance company has equal means of ascer- 
taining for itself the truth and, on the other hand, questions that 
call for information in regard to facts that are, and must neces- 
sarily be, peculiarly within the knowledge. of the applicant. 
Some of the questions set out in the opinion referred to are of 
the class which may be said to call for the opinion or judgment 
of the applicant. “Are you of sound mind and body, in good 
health, and free from disease?” It is clearly pointed out in the 
opinion referred to that such questions as this call for informa- 
tion in regard to which it is frequently impossible that any one 
should have exact knowledge, and it cannot be presumed that, 
where the applicant appeared to be in good health and free from 
disease, the company, in asking this question, expected to rely 
upon the applicant’s judgment in that regard. On the other 
hand, if it should appear that the applicant at the time knew him- 
seli to be afflicted with some disease which afterward resulted in 
death, or if the applicant knew of facts which furnished sufficient 
reason to believe that he was or might at that time be afflicted 
with such disease, then the answer of “Yes” to such a question 
would be false, and would avoid the policy. The same may be 
said of all the other questions there quoted, unless it be the 
question, “Have you ever had any hemorrhages?” If the appli- 
cant, before answering “ No” to this question, had a hemorrhage 
of blood from the lungs in such quantity as to leave no doubt 
upon a fair mind that it was actually a hemorrhage from the 
lungs, to answer “ No” to this question would be a false answer, 
and would avoid the policy. It is the consideration of this last 
question and answer, and the condition of the record with refer- 
ence thereto, that has made our investigation of this case diffi- 
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cult. The record discloses that several witnesses upon the trial 
of the case testified that they were well acquainted with the de- 
ceased; that they saw her frequently during her lifetime, and 
especially during the last six or seven years of her life; and that 
on one occasion at least (and some of them testified to more than 
one occasion) they had seen the deceased when she was very ill, 
and at such times the deceased had declared to them that she 
had suffered a severe hemorrhage. There was no evidence of 
any witness who had sufficient knowledge from observation to 
testify that the deceased had ever had hemorrhages, and there 
were several witnesses who were very familiar with the deceased 
and with her condition (among them are her husband, her brother 
and a sister), who testified positively that they had never known 
or heard of her ever having had a hemorrhage! so that the evi- 
dence may be said to be squarely in conflict upon this point. 
There is some evidence in the record that if the deceased declared 
to the witnesses above referred to that she suffered a hemor- 
rhage, she referred not to hemorrhages from the lungs, but one 
that was natural and normal, except that it had been more severe 
than usual. The whole record shows that the question that was 
then being tried was whether she had suffered a severe hemor- 
rhage of the lungs, and there was no doubt that the jury so un- 
derstood it. When the court, in its instructions, referred to the 
inquiry whether the deceased had suffered a hemorrhage, the 
jury must have understood that reference was made to a hemor- 
rhage of the Jungs of such character that it could not or ought 
not to have been mistaken by the deceased. If the deceased had 
suffered such a hemorrhage as the defendant insisted she had, 
and as the evidence of the defendant tended to show, there would 
be no reason to suppose that she was not aware of the fact, or to 
find that she had acted in good faith when she denied having had 
such hemorrhage. These conditions and distinctions shou!d 
have been made plain to the jury in the instructions. It should 
have been made plain to them that, if the deceased had suffered 
a hemorrhage of the lungs of such severity as to leave no reason- 
able doubt of its nature and character, as it was claimed she had 
suffered, the plaintiff could not recover in this action. If it could 
be found from the evidence that she had suffered a slight hemor- 
rhage from the throat or teeth, or one in the course of nature 
but unusually severe, the question would be as to the good faith 
of the applicant in her answers. The instruction given by the 
court upon this question upon the first trial is quoted in the 
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opinion upon the former appeal: 92 N. W., 897. It was there held 
to be erroneous to submit to the jury the question whether this 
question and answer related to matters material to the risk, and 
that feature of the instruction was eliminated upon the second 
trial. The instruction given was as follows: “You are in- 
structed that the fourth point for your determination arises from 
the following question and answer in said application; to wit: 
‘Have you ever had hemorrhages? Ans. No.’ If you believe 
from the evidence that this representation was willfully and 
knowingly false, and intended by the insured to deceive the de- 
fendant, then the plaintiff cannot recover, and you should find 
for the defendant; but if you believe from the evidence that said 
representation was not intentionally made to deceive the defend- 
ant, then you should find for the plaintiff on this point.” As be- 
fore pointed out, if she had suffered such a hemorrhage as the 
defendant claimed that she had, her answer to this question was, 
of course, false, and must have been knowingly and willfully 
made. 

The defendant requested the following instruction: “The fact 
is undisputed that in the application for the benefit certificate 
herein sued on Ada Wallace was asked the question, ‘Have you 
ever had spitting of blood or other hemorrhages?’ and that her 
answer thereto was ‘No.’ You are instructed that the matter 
inquired about in said question was material to the risk. If you 
find from the evidence that at any time prior to the date of said 
application; to wit, July 2, 1897, said Ada Wallace had had 
spitting of blood or other hemorrhages, said answer to said 
question would work a forfeiture of the certificate herein 
sued on, and your verdict should be for defendant.” This 
was refused, and exception duly taken. The vital question 
presented in these instructions in view of the evidence 
and whole manner of the trial was whether the deceased, before 
making her application, had suftered a hemorrhage of the lungs 
such as claimed by defendant. If she had, she must have been 
aware of the fact. It was a matter of the highest importance in 
determining whether she was then suffering from the disease 
which afterward caused her death, and her answer could not have 
been in good faith. Was this question fairly submitted to the 
jury? With some hesitancy we have concluded that it was not. 
If the instruction given by the court could be justified by the con- 
dition of the evidence and the manner of contesting this point 
before the jury, still a more specific instruction would have been 
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proper, and the same reasoning that would justify the one given 
would also justify giving the one requested by defendant. 

The judgment heretofore rendered is vacated, and the judg- 
ment of the district court is reversed, and the cause remanded for 
further proceedings. 

Reversed. 


SUPREME COURT OF IOWA. 


YOUNGHOE ( 


v8. 
GRAIN SHIPPERS’ MUT. FIRE INS. was 


The agent of a mutual association authorized to collect contingent fees 
on the policies and retain a commission of 60 per cent, agreed with 
insured that instead of the legal contingent fee of $6, he might pay 
$12, and no further assessment be made during the first year, which 
payment was noted on the policy by the company at first, and after- 
ward $6 substituted. The company received $6 net from the agent. 
A subsequent assessment of $3 was made on the policy during the 
year, which was unpaid. 


Held, That the company had ratified the act of the agent, and could not 
forfeit the policy for non-payment. 


Held, That where the delivery of the policy and the payment of the fee 
were cotemporaneous, the insured was chargeable at the time as a 
member with notice of provisions in the charter and by-laws. 


Appeal from District Court, Franklin County. Suit in equity 
on a policy of fire insurance. There was a judgment for the 
plaintiff, from which the defendant appeals. 


WILL E. Jonnston, for Appellant. 
J. H. Scares, for Appellee. 
SHERWIN, C. J. 

The appellant is a mutual association incorporated in this 
state. A. D. Long was its local soliciting agent at Parkersburg, 
Iowa, and took the plaintiff's written application for insurance 
therein to the amount of $400. He was authorized to collect 
contingent fees on all policies issued by the association, and to 
retain a certain per cent thereof. The remainder went to the 
defendant. The application was for a four-year policy, and the 
fee that could properly be charged therefor was $6. Long, how- 
ever, agreed with the plaintiff that a payment of $12 should be 


* Decision rendered, January 13, 1905. 
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made when the policy issued, and that no further payment should 
be demanded during the first year of the policy. There was a 
notation on the application, when it went to the appellant, that a 
contingent fee of $12 had been paid. The appellant made no 


objection thereto, and when the policy was drawn at the com- 
pany'’s home office the same notation was made thereon at first, 


but it was subsequently erased, and $6 noted as the contingent 
fee paid. ‘The $12 was in tact paid to Long, and $6 of the amount 
was actually received by the appellant. The plaintiff suffered a 
joss about nine months after the policy issued, and, having 
jailed to pay an assessment of $3 made two months prior thereto, 
the appellant contends that it is not liable. That the appellant 
had notice of the amount paid by the plaintiff to Long cannot 
well be questioned. In fact, it appears that it received a part of 
the excess fee paid. By the terms of its contract with Long, he 
was to receive 60 per cent of the contingent fees collected, as his 
commission, the balance of which went to the appellant. Had he 
collected only the legitimate fee of $6, the appellant would have 
received less than $3 as its share thereof, whereas it in fact 
received $6. Long, as its agent, had authority to take the appli- 
cation and deliver the policy, and to collect the contingent tee 
authorized by its charter and by-laws. In charging and collect- 
ing a contingent fee of $12, he was acting within the apparent 
scope of his authority, at least; but, if this were not so, the 
appellant knew the amount that was in fact paid, and by accept- 
ing the application and issuing the policy, it ratified Long’s act, 
and cannot now be permitted to say that it was beyond the scope 
of his power as its agent: McArthur, Adm’r, vs. Ins. Ass’n, 73 
lowa, 336; St. P. F. & M. Ins. Co. vs. Sharer, 76 lowa, 282. 

It is contended, however, that the plaintiff was charged with 
knowledge of the amount of the contingent fee which might law- 
fully be charged for his policy, and of the provisions of the appel- 
lant’s charter and by-laws; and this because it was a mutual asso- 
ciation, of which he was a member. But there was nothing in his 
application which gave him any information on the subject. The 
payment of the fee and the delivery of the policy were contem- 
poraneous acts, and upon the completion of that transaction he 
became a member of the association, and not before. He was 
therefore not a member thereof charged with knowledge of its 
by-laws when the payment was made to Long. While the plain- 
tiff was bound to pay the assessments provided for by the terms 
ot his policy, there was no inhibition on the advance payment 
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thereof; and we apprehend that the deposit with appellant of a 
sufficient sum of money to meet future assessments would not 
be illegal, and that, while the association had sufficient funds in 
its hands to cover an assessment, no forfeiture of the policy 
could be declared because of a failure to pay such assessment. 
‘The trial court rightly held that the appellant had funds in its 
hands belonging to the plaintiff, and that it should have applied 
a part of the same on the assessment of July. 
The judgment is therefore affirmed. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


LARKIN 
v8. 


KNIGHTS OF COLUMBUS.* 


The certificate of a benevolent association was payable, according to the 
charter, to any designated member of his immediate family or, in 
default of such family, to any designated blood relative or, in default 
of such designation or out of the order named, then to any relatives 
who were heirs at law. The member, while unmarried, designated his 
father, and afterward married without changing the designation. 


Held, That the designation was originally proper, but was defeated by the 
marriage, and the money was payable to his widow. 


Appeal from Superior Court, Suffolk County. Action by one 
Larkin, administratrix, against the Knights of Columbus, to de- 
termine the ownership of a benefit fund payable under a benefit 
certificate issued by the order. From the judgment, one of the 
claimants appeals. 


Wm. Burns and Joun F. Lyncu, for Plaintiff. 
Jas. E. McConneELL, for Defendant. 
KNOWLTON, C. J. 

The question in this case is, which of two claimants is entitled 
to the amount due from the defendant, a fraternal beneficiary 
society, under a benefit certificate issued to the plaintiff's in- 
testate. The defendant was chartered by a special law of Con- 
necticut, and the statement of agreed facts shows that the pur- 
poses for which it was incorporated were: “ First. Of rendering 


pecuniary aid to its members and beneficiaries of members, 





* Decision rendered, April 4, 1905. 
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which said aid shail be exempt from attachment and execution 
while in possession or control of such corporation, members or 
beneficiaries, which said beneficiary shall be specified only in the 
following order; to wit: (a) To such person or persons of the 
immediate family of said member as by him designated. (b) To 
such person or persons, in default of such family, of the blood 
relatives of such member as by him designated. (c) In defanlt 
of any designation by said member, or out of the order named, 
except by the permission of the board of directors or their suc- 
cessors, for cause shown, then said aid shall be rendered by said 
corporation to such family or relatives who are heirs at law of 
such member, in manner above named, upon their proof of being 
of such family or such heirs at law.” These are the only portions 
of the charter which are before us. A law and rule of the order 
provides for the change of the beneficiary, which can be made 
only in accordance with the laws of the order. Another law and 
rule of the order provides that, if a member in good standing dies 
without having designated a beneficiary, or if “the designation 
of the beneficiary is contrary to the provisions of the charter, or 
the beneficiary designated has died, then the board of directors, 
upon the advice of the national advocate of the order, shall de- 
termine to whom said sum shall be paid, provided, however, 
that in all cases the beneficiaries shall not be in conflict with the 
provisions of the charter of the Knights of Columbus.” When 
the certificate was issued, the plaintiff's intestate was unmarried, 
and was living away from his father and his other relatives, so 
that there was no one who was of his immediate family, within 
the meaning of provision “a.” He therefore designated his 
father as his beneficiary, under provision “b.” Afterward he 
married, and his wife was a member of his family until his death. 
No change was made in the designation. After his death tie 
defendant, under the rule last quoted, paid the amount due under 
the certificate to his widow. ‘The question is, whether his father 
was entitled to it under the designation, or whether the company 
had a right to pay it to the widow. 

The designation was originally proper, according to the terms 
of the charter. After his marriage, while his wife was a member 
of his family, such a designation could not have been made. The 
precise question is, whether the words “out of the order named,” 
in provision “c,” apply to a designation which, by reason of a 
change in the family of the member, has ceased to be in the order 
named, or includes only cases in which the designation was “out 
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of the order named” at the time when it was made. In view of 
the purposes of most organizations of this kind, it has been held 
in some cases that the rights of claimants depend upon the status 
at the date of the member’s death: Tyler vs. Odd Fellows’ Mut. 
Relief Ass’n, 145 Mass., 134-136; Sargent vs. Knights of Honor, 
158 Mass., 557; Supreme Lodge Kk. & L. of Honor vs. Menkhau- 
sen, 106 Ill. App., 665. We think the words susceptible of an in- 
terpretation which sets aside the designation if out of the order 
named when applied to the member’s family as it is at the time of 
his death. The case of Knights of Columbus vs. Rowe (70 Conn., 
545) is almost identical with this case; and it was there held, 
without any statement of the reason for this part of the decision, 
that the widow of the member was entitled to the benefit, instead 
of his father, who was designated as the beneficiary before the 
marriage. This construction of a statute of Connecticut by the 
Supreme Court of that state is entitled to great consideration, if 
it is not absolutely conclusive upon us. We are therefore of 
opinion that the payment to the widow was authorized by the 
charter. 
Judgment affirmed. 


SUPREME COURT OF MICHIGAN. 


WOLVERINE LUMBER CO., LIMITED, 
v8. 
PALATINE INS. CO. or LONDON, ENGLAND.* 


The policy insured lumber “piled in mill building, on cars, under mili 
sheds, and in sheds adjoining to said mill building.’’ The mill sheds 
containing lumber were some distance from the mill. The roof of the 
latter extended out some distance over the railroad track on each side 
to protect the lumber in cars or while unloading, and these projec- 
tions were not intended to be used as lumber sheds. 

Held, That the ‘mill sheds” were those sheds situated at some distance 
from the building, and the insurance was on lumber in the mill build- 
ing, on cars, under the mill sheds and in sheds adjoining the mill 
building. 


Error to Circuit Court, Bay County. Action by the Wolverine 
Lumber Company against the Palatine Insurance Company of 
London, England. There was a judgment for plaintiff, and de- 
fendant brings error. 


*%* Decision rendered, March 21, 1905. 
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Lewis P. CoUMANS (PIERCE & KINNANE, of Counsel), for Ap- 
pellant. 
T. A. E. & J. C. WEADOCK, for Appellee. 
BLAIR, J. 
The plaintiff brought suit against defendant upon a policy of 
insurance of $1,000 issued by it and recovered for the full amount 


by direction of the court. The fire occurred on May 30, 1903, 


and destroyed two sheds of lumber and two cars of lumber on 
plaintiff's premises in Bay City. The total loss was $11,936.29, 
and the total insurance, including the policy of $1,000 in suit, was 
$5,214.08. The defendant claimed that the lumber burned was 
not covered by the policy, and requested the court to direct a 
verdict in its favor for that reason. This raised the principal 
question, and, so far as the record discloses, the only question 
called to the attention of the trial judge, and is therefore the only 
question proper for our consideration. 

The clause in the policy upon which plaintiff claimed the right 
to recover is as follows :— 

On rough and dressed lumber (lath and shingles, if any) 
owned by them or held in trust or on commission or sold, but 
not delivered, piled in mill building, on cars, under mill sheds 
and in sheds adjoining to said mill building situate on their 
premises Fourth Ward, West Bay City, Mich. 

The court construed this clause as though it read: “On lum- 
ber in mill building; on lumber on cars; on lumber under mill 
sheds and on lumber in sheds adjoining to said mill building.” 
The defendant insisted that the clause in question should be read, 
as follows: “On lumber in mill building; on cars under mill 
sheds; and in sheds adjoining to said mill building” — insisting 
that the projecting roofs or awning of the mill constituted the 
mill sheds referred to in the policy. The roof of the mill extended 
out 10 or 12 feet over the tracks on either side of the mill to 
protect the lumber and the men when loading or unloading the 
cars in stormy weather. There were five sheds where lumber 
was piled, numbered 1, 2, 3,4. and 5. The mill building was about 
150 feet long north and south by 50 feet wide east and west. On 
the east and west sides were spur tracks, which were covered by 
the projecting mill roof. Shed No. 1 was about 200 feet west of 
the mill; shed No. 2 about 20 feet south of No. 1; shed No. 3 
was very close to the mill on the west side, the mill roof over- 
lapping the roof of No. 3; No. 4 was on the west side of the west 
spur track, about 80 feet south of the mill; No. 5 was on the east 
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side of the west spur track, about 75 feet south of the mill. The 
lumber burned was in sheds 4 and 5 and in two cars standing on 
the east spur track opposite No. 5. The only witnesses who 
testified in the case were Frank D. Glover, plaintiff's secretary, 
and Joseph Catherwood, the treasurer and general superintend- 
ent. Mr. Glover was asked: “Q. What are these sheds, Nos. 
I, 2,3,4 and 5? State what they are known as, and in what way, 
by the people in connection with the plant. A. Why, the sheds 
are known as mill sheds. They were built in 1885. I have been 
familiar with the sheds and their location since I started to work 
there in 1888. At that time and since they have been known as 
mill sheds. There are no sheds of any kind attached to or con- 
nected with the mill. The side tracks that are on the premises of 
the Wolverine Lumber Company do not run under any sheds. 
The roof of the mill extends over a little to cover the cars or the 
men while they are unloading in stormy weather. Q. Is that 
intended or used as a lumber shed or mill shed to store anything 
in? A. No, sir. The width of the roof of these sheds is about 
ten or eleven feet. The sides are composed of posts holding it 
up. It is all open, ends and sides. The railroad tracks enter at 
the end, and the sides and ends are both open. It is just simply to 
cover the tracks. The roof covering the track is a continuation 
of the roof of the mill, simply the rafters run out over to cover 
it. In unloading lumber from the cars that stand under there, it 
is put at the side of the mill.” Mr. Catherwood testified: “The 
two sheds that burned and shed No. 3, the other two sheds, I and 
2, are known as our mill sheds, and have been known as that 
ever since they were built, about eighteen years.” This evidence 
was wholly undisputed, and, in the absence of any evidence to 
qualify it, we must presume that the words “mill sheds” in the 
policy referred to these sheds 1, 2, 3, 4 and 5. 

We think that, in view of the testimony of Mr. Glover and Mr. 
Catherwood, the court placed the proper construction upon this 
policy, and rightly directed a verdict in favor of the plaintiff, and 
the judgment is affirmed. 
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SUPREME COURT OF INDIANA. 


CONTINENTAL CASUALTY CO. 
v8. 
LLOYD.* 


A stipulation that litigation will be confined to the cause of death will be 
enforced. 

A policy provision limiting recovery to injuries through external, vio- 
lent and purely accidental causes, such injuries as shall solely and 
independently of all other causes necessarily produce death, refers to 
causes which are proximate. 

Where two or more causes contributed to an injury about which prudent 
persons may differ as to which is the efficient cause, the question is for 
the jury. 

Questions of practice considered and decided. 


Appeal from Superior Court, Laporte County. Action by 
Eliza Lloyd against the Continental Casualty Company. From 
a judgment in favor of plaintiff, defendant appeals. Transferred’ 
from Appellate Court under section 1337u, Burns’ Ann. St., 1901. 


A. W. UNDERWoop and L. L. BOMBERGER, for Appellant. 

CRUMPACKER & MORAN, for Appellee. 

HADLEY, C. J. 

This action was instituted by Eliza Lloyd, appellee, beneficiary, 
under an accident insurance policy issued to her husband, Wii- 
liam M. Lloyd, by appellant on September I1, Itg01, to continue 
in force one vear from date. William M. Lloyd’s death occurred 
on October 22, 1901. The action is based upon the policy, and 
proceeds upon the theory that the decedent sustained a fall while 
traveling on a sidewalk on October 3, 1901, which caused his 
death. Under issues formed by the general denial, there was a 
trial, verdict and judgment for plaintiff for the full amount of the 
policy. 

Before the trial was entered upon, the parties entered into the 
following stipulation :— 

“Tn consideration that the plaintiff withdraws her motion filed 
in this cause for the inspection of certain books, papers, records, 
reports, correspondence, etc., therein named, and waives her 
right, if she have any, to inspection and copy of all reports of 
physicians, agents and representatives of defendant, regarding 


* Decision rendered, March 16, 1905. 
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the state of health, cause of death and report of autopsy re death 
of William M. Lloyd. It is hereby stipulated and agreed that the 
only question to be litigated in said cause shall be and is as to 
the cause of the death of the plaintiff's decedent, William \. 
Lloyd, and it is further agreed, that if the court hereafter order 
inspection by plaintiff of any of the records the inspection of 
which is now hereby waived, the said inspection shall be had at 
the office of the defendant, in the city of Chicago, III. 

“Dated this 12th day of June, 1go2.” 

Stipulations by parties or their attorneys, entered into for the 
government of their conduct, or control of their rights, in the 
trial of a cause, are generally enforced by the courts, unless they 
appear to be unreasonable, or in contravention of good morals 
or a sound public policy: Hine vs. Railroad Co., 149 N. Y., 154, 
160; Clason vs. Shepherd, 10 Wis., 356; McCormack vs. Phil- 
lips, 4 Dak., 506, 532; 20 Ency. Pl. & Pr., p. 607, and authorities 
there collated. Nothing unfair or obnoxious appears from the 
above agreement, and it will therefore be treated, as its terms 
import, as a waiver by the defendant of all matters of defense to 
the plaintiff's claim, save and except only the cause of the death 
of plaintiff's decedent, William M. Lloyd; otherwise and inter- 
rogatively expressed, the issue is narrowed to, Did Lloyd's death 
occur solely by accident within the conditions of the policy in 
suit ? 

The stipulation makes unimportant certain questions raised 
by demurrer to the sufficiency of the complaint, since the de- 
fendant cannot be harmed by the plaintiff's failure to allege mat- 
ters waived, or impliedly admitted by the agreement: Eliason 
vs. Bronnenberg, 147 Ind., 248, 255; section 348, Burns’ Ann, 
St., 190/. 

There can be no question that the cause of death of the insured 
is sufficiently alleged in the complaint, and the stipulation wi! 
therefore eliminate from our consideration all questions pre- 
sented by the record except those arising under the motion for 
a new trial. Chief among the reasons assigned in the motion are 
the insufficiency of the evidence to sustain the verdict, and that 
the same is contrary to law. The insistence of appellant is that 
there is a total absence of evidence to show that Lloyd's death 
resulted from purely accidental causes, and, as to that material 
fact, the verdict is without support. In entering upon the con- 
sideration of this question, we assume that the burden is upon 
appellee to establish that the manner of the insured’s death was 
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within the terms of the policy: Sharpe vs. Commercial, etc., 
Ass'n, 139 Ind., 92. 

We are not called upon to consider the weight of the evidence 
and decide whether the preponderance is with the appellee, if 
there was evidence on both sides, but, the burden being on the 
appellee, it must appear that there was at least some evidence, 
direct or inferential, in support of the contested proposition. If, 
however, we find any legal evidence in support of all the essential 
facts in the matter controverted, we must assume that such evi- 
dence was sufficient to satisfy the jury as against all the adverse 
evidence, and leave the facts so found undisturbed. Appellee’s 
theory of the case, which was evidently adopted by the jury, 
seems to be that the insured, who was a boss roller in a rolling 
mill, being in good health, having eaten his supper, left his 
boarding house in the twilight of the evening on October 3, Igo1, 
to go to the postoffice, about two and a half blocks away; 
that when he had covered about one-half of the distance he 
struck his toe against a water box that protruded two inches 
above the sidewalk, whereby he was thrown violently to the 
ground, the shock caused by the fall producing cerebral hemor- 
rhage, which caused his death on the 22d day of the same month. 
It is not debatable that there was sufficient evidence to warrant 
the jury in finding that Lloyd stubbed his toe on a water box and 
fell violently onto the board sidewalk or into the macadamized 
gutter. The question now is, was there evidence produced at the 
trial to the effect that the fall so received was the only active, 
efficient and proximate cause of the death of the insured? The 
cause of death was a question of fact for the jury, and our task 
is done if we find there was some legitimate evidence in support 
of their conclusion. 

There was evidence to the following effect: Before his last ill- 
ness Lloyd was a man who for years had appeared to be in excel- 
lent health, with no symptoms of nervous disorder, no headache, 
no nausea, no vertigo, no drowsiness, and there were no mani- 
festations that the brain was in any other than a normal condi- 
tion. He was over fifty years of age, 5 feet 10 inches in height, 
weighed from 165 to 175 pounds, made no complaints of physical 
ailments, and was constantly engaged in his employment. In 
the dusk of the evening of October 3, 1901, on his way to the 
postoffice he was seen in a “getting-up position” at a point in or 
near the sidewalk where a water box extended two inches above 
the surface of the walk. In a few minutes thereafter it was ob- 
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served that his hands were lacerated and bleeding, as if cut by 
the broken stone or macadam, his hat and the front of his cloth- 
ing “covered with dust,” and he had a mark upon his shoes which 
indicated that it had been in severe contact with some hard sub- 
stance. That in a few minutes after the fall he complained of 
pain in his head, compressed his head with his hands, and was 
accompanied to his boarding house by the superintendent of the 
rolling mill. That next morning he went to the rolling mil! to 
resume his duties as boss roller. During this day he was sleepy, 
dull, and complained of headache, and spent much of his time 
lying ona bench. In the evening about 5 o’clock he was assisted 
home and to his room by the superintendent, and appellant’s 
local physician, Dr. Schleiker, summoned to attend him. He 
was found by the physician to be complaining of a severe head- — 
ache, slight chills, and general lassitude. The next morning the 
doctor found him in a stupor, verging on coma; he was not 
sasily aroused, his responses incoherent, and still complained of 
pain in the head. In the evening of the same day all the symp- 
toms had become more profound. His stupor had increased; 
it was more difficult to arouse him, and apparently he knew noth- 
ing. The next day the stupor had increased to coma. At this 
time his breathing was stertorous, both slow and deep, and shal- 
low and rapid. This condition continued about a week, when he 
regained consciousness and appeared to be improving, although 
at times incoherent in speech. In about a week his drowsiness 
returned, although he did not complain further of headache, and 
he gradually sank into a coma, from which he never recovered. 
There was an inequality of the pupils, which showed undoubted 
pressure on the brain; also sensory paralysis and increased re- 
flexes; also slight paralysis of facial muscles was indicated by 
the blowing breathing and stertorous respiration. The skull was 
trephined, the membranes of the brain laid bare, opened, and a 
dram and a half of serous, blood-tinged fluid escaped through 
the opening. Dr. Schleiker and a consulting physician diagnosed 
the case as a cerebral hemorrhage produced by the fall, and, as 
stated by the former: “I had been told by his immediate 
friends that he had had a severe fall, and the fact that these symp- 
toms all came right on the heels of the fall made it apparent that 
it was due to that: in fact, he was in perfect health previous to 
that."”. The hemorrhage could be due to the shock of the fall. 

An autopsy, witnessed by Dr. Schleiker, was held on the body, 
which revealed the existence of a tumor surrounding the right 
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middle cerebral artery, obscuring about two inches of the artery. 
This artery is the only source of blood supply to a portion of the 
brain. A tumor of this size and form requires ftom six months 
to two vears to form. The encroachment of the tumor upon the 
caliber of the artery tended to inflammation, and ultimately to 
blood clot, which would cut off the blood supply to a part of the 
brain by obstructing the artery. There was further testimony 
that in tumor of the brain there are usually premonitory symp- 
toms, and in hemorrhage of the brain practically none; the 
characteristic difference between tumor and hemorrhage being 
that in cerebral hemorrhage the onset is rapid, and in tumor 
gradual, the premonitory symptoms of the latter being headache, 
nausea, vertigo and drowsiness; and it was the opinion of Dr. 
Schleiker, after he had performed the operation of trephining 
and witnessed the autopsy, that the immediate cause of death 
was hemorrhage, and not tumor, and, among others, ascribed as 
a reason that there could not, in his opinion, be a gradual closing 
of the artery by tumorous growth, entirely unaccompanied with 
symptoms, and the individual be able to walk and do business up 
to the instant of complete closure. Dr. Schleiker, while giving 
evidence for the plaintiff, testified that “the tumor found on 
autopsy |which possibly, as he afterward explained] had weak- 
ened the wall of the artery, and the shock of the fall ruptured 
the artery, so that the fall was the immediate cause of the illness 
which resulted in Lloyd’s death.” He also stated that “the im- 
mediate cause [oi death] was undoubtedly the hemorrhage su- 
perinduced by the condition of the brain and the shock of the 
fall.” 

The defendant produced evidence contradictory of the hemor- 
rhage theory, and which tended to show that there was neither 
hemorrhage nor arterial rupture, and that both the fall and the 
death of Llovd were caused by the formation of a blood clot 
within the walls of the diseased artery, which at the point of the 
tumor plugged the channel and cut off the supply of blood to a 
portion of the brain. Notwithstanding this view was rejected by 
the jury, appellant contends that the plaintiff failed to make out 
her case within the terms of the insurance contract, because she 
has shown by her own witness, Dr. Schleiker, that the insured’s 
death ensued partly by accident and partly by the diseased and 
weakened condition of the artery. 

The liability of appellant is limited to “bodily injuries effected 


through external, violent and purely accidental causes—such in- 
VoL. XXXIV.—30. 
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juries as shall, solely and independently of all other causes, 
necessarily result in death within ninety days.” The causes re- 
ferred to in this class of instruments relate to proximate, and 
“not remote, causes: Nat. Ben. Ass’n vs. Grauman, 107 Ind., 288, 
290; Fetter vs. Fidelity, ete., Co., 174 Mo., 256. 

When two or more causes contribute to an injury, where there 
is doubt, or the facts of a character that equally prudent persons 
would draw different conclusions therefrom, in such cases, which 
of the contributing causes is the efficient, dominant, proximate 
cause is a question to be submitted to the jury: Railroad Co, 
vs. Buck, 96 Ind., 346, 351; Accident Ass’n vs. Sheryock, 54 
Neb. (1898), 250; Travelers Ins. Co. vs. Melick, 12 C. C. A., 544; 
Martin vs. Equitable, etc., Ass’n, 61 Hun, 467. Here it is shown, 
without dispute, that there was a tumor upon Lloyd's brain. But 
it does not necessarily follow that it was a proximate cause of 
his death. : 

Dr. Ohlmacher, a pathologist of learning and experience, and 
who conducted the autopsy for appellant, and appeared as a wit- 
ness in its behalf, testified that the autopsy disclosed that a blood 
clot, or thrombus, had formed within the walls, and effectually 
plugged the artery at the point where the channel was narrowed 
by the tumor. He further testified in effect that at the point of 
obstruction the tumor had contracted the caliber of the artery to 
about one-half its normal size, which, however, in capacity, in the 
absence of thrombus, would be sufficient to nourish the brain and 
prolong life indefinitely, and perhaps for years, without marked 
inconvenience to the individual; that blood outside its natural 
sphere, or when it comes in contact with any other matter than 
the peculiar substance of which the inner coating of the blood 
vessels is composed, speedily coagulates, or forms an organized 
clot; that when death came to Lloyd the tumor had penetrated 
and weakened the walls of the vessels, and a rupture of the inner 
coating at the point of stricture, thereby bringing the blood in 
contact with the matter of the outer wall, would conduce to 
thrombus, which, in fact, is the usual way in which clots from 
injury are formed. The substance of this testimony of Dr. Ohl- 
macher is that at death, excluding the blood clot, the tumor on 
Lloyd’s brain had not reached a fatal stage, and probably would 
not have produced death for years to come, and, furthermore, 
that the fatal clot might have been caused by a rupture of the 
inner coating of the artery by a sudden influx of blood into the 
narrowed duct from a violent exertion of the heart. This evi- 
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dence, when considered together with the testimony of Dr. 
Schleiker, the insured’s age, his weight, the unexpectedness and 
severity of his fall, the speedy development thereafter of symp- 
toms of brain pressure, the total absence of all premonitory 
symptoms of tumor or brain disorder prior to the fall, there is 
leit no room for argument that the jury had before it legal evi- 
dence, both direct and indirect, in support of its conclusion that 
Llovd’s death was caused by accident, independently of all other 
causes. And it makes no difference whether it found that the 
cause closest the death was hemorrhage of the brain, or an or- 
ganized blood clot within the walls of the cerebral artery. It had 
the right to find that the accidental fall was the cause that put his 
life in jeopardy, because it incited the fatal energy of the tumor, 
which was at least dormant, and would have remained so for an 
indefinite period, and, perhaps, until death from some other 
cause would have supervened. The tumor had impaired the re- 
sisting strength of the artery, but had not effected immediate 
danger to life. It was proper under the evidence for the jury to 
view the impairment as a condition, and not as a cause, and to 
find that the fall was the originating, efficient, direct and proxi- 
mate cause of death; that is, that the fall set in motion a force 
that progressed upon present existing conditions in natural, 
usual sequence to effect the fatal result. Twelve bricks are set 
in a row, eight inches apart. By accident the first is toppled and 
falls against No. 2, which in turn falls against and throws No. 3, 
and so on until No. 2 is cast down by No. 11 and inflicts injury. 
With a proper footing No. 12 might, or might not, have fallen. 
In such case, could it be said that, because brick No. 12 had a 
weak and imperfect footing, such imperfection was the direct, 
dominant, proximate cause of the injury? Who knows that the 
artery would not haye been ruptured by the fall if it had been in 
anormal condition? Or who can tell that the insured would not 
have died by some other disease if the fall had not animated and 
accelerated the energy of the tumor? In fact, Dr. Ohlmacher 
testified that the autopsy disclosed in the vital organs of the de- 
ceased, in addition to the tumor, “some affection of the mitral 
valve of the heart, some consequent enlargement of the heart, a 
beginning broncho-pneumonia, a beginning acute Bright’s dis- 
ease, and a moderate fatty change in the liver.” From these con- 
siderations it seems clear that the jury, in its search for the proxi- 
mate cause of death, had the right to conclude that, even though 
the fall would not have produced death but for the impaired 
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artery, the tumor at most was a remote, and not a proximate, 
efficient cause: Fetter vs. Fidelity, etc., Co. (174 Mo., [ 1903), 
256), and Freeman vs. Mercantile, etc., Ass’n (156 Mass. | 1892], 
351) are recent and very similar cases. In the former, the con- 
ditions of the accident policy were almost identical. The insured, 
who was and had been for years apparently in good health, pre- 
paratory to leaving his office took up a window pole for the 
purpose of closing a window, the upper sash of which had been 
let down. The sash was bound. Placing the pole against the 
upper rim of the sash, the insured vigorously exerted himself to 
force the sash up to its place, when the pole slipped off the sash, 
thereby causing the insured to fall on his right side violently 
against a nearby table. He immediately turned pale and 
groaned, went home, took a light repast, and went to bed. Dur- 
ing the night he passed blood in his urine. He suffered pain in 
the right kidney, called a physician, and continued to pass blood 
in the urine. Seven days after the injury an exploratory opera- 
tion in the region of the kidney was performed, which disclosed a 
ruptured, enlarged and bleeding, but otherwise normal, kidney. 
It was found impossible to stop the hemorrhage, and the patient 
died from loss of blood twenty-seven days after his fall. An 
autopsy revealed that the lower end of the kidney was cancerous, 
harder than the normal part, and the rupture was found to be 
between the normal and cancerous parts. The hemorrhages 
were from the rupture, and the hemorrhages caused death. In 
answering the contention that the rupture was due to weakness 
effected by the cancer, and that death did not result from the fall 
“independently of all other causes,” and in holding that the can- 
cerous condition of the kidney was a remote and not a proximate 
cause, the court said: “The causes referred to in the policy are 
the proximate or direct, not the remote, causes. This was evi- 
dently the view of the trial court when it modified the second in- 
struction asked by defendant, inserting the word ‘direct’ before 
the word ‘cause,’ thereby directing the jury that they could not 
find for the plaintiff unless they found that ‘the accident was the 
sole and only direct cause of the death of the insured,’ and that 
view of the Jaw was correct.” In the Massachusetts case the 
provisions of the policy are substantially the same. The insured 
died of peritonitis, induced by a fall. It was shown that the de- 
ceased had previously had peritonitis in the same region, and 
that the former attack had produced effects which rendered him 
very liable to its recurrence. The principal question in the case 
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is thus stated by the court: “What kind of cause is to be deemed 
proximate within the meaning of the policy?” In answering the 
question, among other things, the court said: “The law will not 
go farther back in the line of causation than to find the active, 
efficient, procuring cause of which the event under consideration 
is a natural and probable consequence, in view of the existing 
circumstances and conditions. The law does not consider the 
cause of causes, beyond seeking the efficient predominant cause, 
which following it no farther than those consequences that might 
have been anticipated as not unlikely to result from it, has pro- 
duced the effect. An injury which might naturally produce 
death in a person of a certain temperament or state of health is 
the cause of his death if he dies by reason of it, even if he would 
not have died if his temperament or previous health had been 
different; and this is so as well when death comes through the 
medium of a disease directly induced by the injury, as when the 
injury immediately interrupts the vital processes.” For further 
instructive cases, see Hall vs. American, etc., Ass’n, 86 Wis., 518; 
Peck vs. Equitable, etc., Ass’n, 52 Hun, 255; Martin vs. Equi- 
table, etc., Ass'n, 61 Hun, 467. We conclude that there is in 
support of the verdict evidence sufficient to forbid our disturbing 
it, and to characterize it as not contrary to law. 

In the course of his direct testimony for the plaintiff, N. Em- 
merling, who was the undertaker in charge, and had prepared 
the body of the deceased, stated that, upon his return to the 
house to further administer to the body, he found that a post- 
mortem examination had been made. “Q. Did you meet the 
persons there that performed the post-mortem? A. I met doc- 
tors just going out of the house. * * * Q. Did you know 
them? A. No, sir. * * * Q. Did you have any conversation 
with them? A. Only a word or two as they were leaving the 
house. Q. How many did you notice? A. Four or five. * * * 
Q. Was the person who addressed you one of the physicians that 
held the post-mortem, if you know? A. Yes, sir. He didn’t say 
so, but he made a remark that made me think he was one of 
them. ©. What was that remark? (To which question the de- 
fendant interposed an objection. Objection overruled, and ex- 
ception.) A. He asked me if I was the undertaker in charge of 
the body. I told him ‘Yes,’ and he replied, ‘We held a post- 
mortem on the body, and found it well embalmed and in good 
condition.” Q. by the Court: Said what? A. Said the body was 
well embalmed. Q. by the Court: That made you feel good? 
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A. Yes. So I asked him if he left the body in good shape after 
the post-mortem, and he said, ‘Yes.’ I then said, ‘Did you fing 
out anything more by the post-mortem than you had before” 
and he replied, ‘Keep quiet,’ and walked on.” It is contended 
by appellant that, since it is not shown that the doctor who ex- 
changed remarks with the witness was the authorized repre- 
sentative of appellant, his remark, “Keep quiet,” was irrelevant 
and improper, and, on account of the peculiar delicacy of the sub- 
ject to which it related, was greatly prejudicial. However im- 
proper and prejudicial, appellant seems to be without relief, for 
he has brought no question here for our decision. There was no 
motion made to strike it out. The remark was not invited by 
the question, and was in no sense responsive to it. The question 
propounded to the witness was, “What was that remark ?”—that 
is, the remark that caused the witness to believe that the doctor 
who addressed him participated in the post-mortem. Considered 
in connection with the injuries that preceded, the question is 
plainly limited to the single fact. That the question was so un- 
derstood by the witness is manifested by his pertinent and com- 
plete answer in these words: “He asked me if I was the under- 
taker in charge of the body. I told him, ‘Yes,’ and he replied, 
‘We held a post-mortem on the body, and found it well embalmed 
and in good condition.’ The court, failing to hear the answer, 
addressed the witness with, “Said what?’ and the witness re- 
peated, “Said the body was well embalmed.” It is evident that 
at this point the witness had concluded his answer. It was full 
and complete. No further question was asked concerning the 
matter, and here the incident, no doubt, would have closed, had 
not the court in a friendly and congratulatory spirit called the sub- 
ject up again by the words, “That made you feel good?” Upon 
the suggestion of the court, the witness proceeded to make use of 
the offensive language. The statement was purely voluntary, 
without being invited by appellee or the court, and, if prejudicial 
or objectionable to appellant, it should have moved the court to 
expunge it from the record and consideration of the jury. Hav- 
ing failed to do this, no question is presented. 

Thomas Whitehouse, a witness for the plaintiff, had stated that 
on the evening of the insured’s alleged fall, while on his way to 
the postoffice between 6 and 7 o'clock, he saw the insured in the 
position of “setting up,” and that in a few minutes afterward, 
when coming out of the postoffice, he met Lloyd near the door 
in conversation with a Mr. Williams. “Q. Well, what did you 
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notice concerning Mr. Lloyd? <A. He was conversing with 
Reese Williams, and turned to me and said—” Here he was ad- 
monished by both the court and plaintiff's attorney to state what 
he saw, and not what Lloyd said, but the witness, continuing his 
answer, added: “That his conversation with Mr, Reese Wil- 
liams was on the way he had fallen and hurt himself.” The court 
overruled appellant’s motion to strike, out the latter branch of 
the answer, to which ruling appellant excepted. In assigning the 
ruling as a reason for a new trial, it is/stated thus: “The court 
erred in allowing Thomas Whitehouse, called by the plaintiff, to’ 
testify that, in a conversation between the witness and William 
Llovd, Lloyd told the witness that on the way he, Lloyd, had 
fallen and hurt himself.” The exception reserved presents no 
question, for at Jeast three reasons: (1) Because, in the assign- 
ment as a reason for a new trial, there is a failure to state the 
question in such terms as will clearly indicate to the trial court 
the identity of the particular subject and ruling complained of 
(Dunn vs. State, 162 Ind., 174, and cases cited); (2) because the 
record nowhere discloses that the court allowed the witness 
Whitehouse to testify to a conversation between the witness and 
Lloyd, in which the latter told witness that on the way he had 
fallen and hurt himself; and (3) because the exception reserved 
was to the overruling of a motion to strike out and not to the 
admission of testimony over objection. 

Divers other adverse rulings relating to the admission and ex- 
clusion of evidence, and the refusal of the court to sign the 
instructions given to the jury, that were assigned as reasons for 
a new trial, are suggested by appellant as constituting reversible 
error. Notwithstanding none of them are presented in compli- 
ance with subdivision 5 of rule 22 of this court (see Chair Co. vs. 
Feulner, No. 20,431, Mar. 15, 1905), we have nevertheless given 
consideration to each, and find no error. 

Judgment affirmed. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


RYAN 
v8. 


AGRICULTURAL INS. CO.* 


When the vendee under a contract of conditional sale is liable for loss or 
damage by fire, his insurable interest is not merely the amount of his 
advancements toward the purchase, but also his liability for loss in 
case of fire. 


Exceptions from Superior Court, Suffolk County. Contract 
by Sadie A. Ryan against the Agricultural Insurance Company. 
There was a finding for plaintiff for a part of the damages 
claimed, and she excepted. 


Action of contract on a policy of insurance. In the Superior 
Court, before John H. Hardy, J., it appeared that plaintiff 
claimed a right to recover under the policy for loss on a piano 
destroyed by fire, and that the piano was held by the plaintiff 
under a conditional contract of sale; that plaintiff had paid the 
owner of the piano $75, and at the time of the fire owed a balance 
of $275 on the instrument. The policy covered property of the 
plaintiff which was burned, and also covered the piano. The 
court ruled that plaintiff had no insurable interest in the piano, 
and found for the plaintitf for the loss on the rest of the progres 
destroyed, and plaintiff excepted. 


F. APPLETON, for Plaintiff. 
Joun T. Huces and GrorGE S. SELFRIDGE, for Defendant. 


KNOWLTON, C. J. 

The principles applicable to this case were discussed in Tabbut 
American Ins. Co. (£85 Mass., 419), and the facts in the two 
cases are almost identical. There is one important difference 
between them, affecting the interest of the plaintiff and the 
amount for which the defendant is liable. In that case, as in 
this, the plaintiff “had a possessory right, founded on a condi- 
tional sale, with the privileges pertaining to it which are given 





* Decision rendered, April 4, 1905. 


1905. ] Ryan vs. Agricultural Ins. Co. 473 


by Rev. Laws, c. 198, §§ 11-13.” Upon the facts agreed, and in 
the absence of anything to show that her right was otherwise 
valuable, it was held that she could recover only the sums that 
she had paid as a part of the price of the property, together with 
interest thereon. In the present case the contract contains an 
additional stipulation; namely, that the lessee is “to be held 
liable for loss or damage by fire or otherwise.” Inasmuch as the 
plaintiff is liable to the owner, under her contract, for the de- 
struction of the piano by fire, her insurable interest as a vendee 
under a conditional sale extends not only to the amount of her 
advancement toward the purchase, but also to her liability for 
the possible destruction of the property by fire. The ruling re- 
quested should have been given. See Phoenix Ins. Co. vs. Erie 
Transportation Co., 117 U. S., 323; Doyle vs. American Fire 
Ins. Co., 181 Mass., 139. 

Exceptions sustained. 
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SUPREME COURT OF GEORGIA. 


METROPOLITAN LIFE INS. CO. 
ve. 


CAUDLE.* 





A stipulation in a policy of insurance that “no suit shall be brought 
against the company aiter one year from the date of the death of the 
insurer” is valid. ‘The time is reasonable, and, the insured having 
assented to the stipulation by accepting the policy, his administratrix 
will be bound by it. 


Before the insurance company will be estopped from pleading the con- 
tractual limitation in bar to a suit on the policy, it must appear that 
the conduct of the company prevented the bringing of the suit within 
the stipulated time. Where it appears that the company denied lia- 
bility eight months before the expiration of the year in which the 
action was to be brought, and did nothing after its denial of liability 
to deter the plaintiff from instituting suit, ‘a failure to sue within the 
contract time is a bar to a recovery. 


Error from City Court of Richmond County. Action by De- 
laney A. Caudle against the Metropolitan Life Insurance Com- 
pany. Judgment for plaintiff, and defendant brings error. 


C. HENRY COHEN, for Plaintiff in Error. 
AusTIN BRANCH and Gro. T. Jackson, for Defendant in Error. 


EVANS, J. 

The Metropolitan Life Insurance Company issued a policy on 
the life of William A. Caudle. The insured died on the 6th day 
of March, 1902. Delaney A. Caudle, his administratrix, brought 
suit to recover the amount alleged to be due upon the policy of 
insurance. This suit was instituted in the city court of Richmond 
County, and was filed on July 13, 1903. A copy of the policy of 
insurance was attached to the petition, and in the copy the fol- 
lowing stipulation appeared :— 

No suit shall be brought against the company after one year 
from the date of the death of the insured. If any suit be com- 
menced after one year, the lapse of time shall be conclusive 
evidence against any claim, the provisions of any and all stat- 
utes of limitation to the contrary notwithstanding. 

The defendant demurred to the declaration on the ground that 
the suit was not brought within the time limited by the contract. 
To meet this demurrer, the plaintiff amended, alleging that iml- 


—_— - - +t 
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mediately after the death of the insured she delivered the policy 
to the defendant's agent, and entered into negotiations looking 
to a settlement of her claim; that by conversations had with 
the agent from time to time her hopes were raised, and she was 
flattered into believing that the amount of the policy would be 
paid if she would remain quiescent, and the representations oi 
the company’s agent induced her to postpone bringing suit; 
that these negotiations were not finally concluded till July 21, 
1902, when they were broken off, and the policy returned to her 
by the company upon the demand of her attorney. A special 
demurrer to this amendment was filed by the defendant, but was 
dismissed by the court on the ground that it was filed too late. 
After the allowance of the amendment, the court overruled the 
general demurrer to the petition, and to the disposition thus 
made of the company’s demurrers it excepts. 


A party may contract that the time for bringing an action 
shall be limited, and, if such time is reasonable, he will be bound 
by his contract: Brooks vs. Ga. Home Ins. Co., 99 Ga., 117; 
Melson vs. Ins. Co., 97 Ga., 722, and cases cited. “A stipulation 
ina policy of insurance that no action for loss or damage shall be 


sustained unless commenced within twelve months after such 
loss or damage occurs is valid. The time is reasonable, and the 
assured, having assented to the stipulation by accepting the 
policy, is bound by it:” Underwriters’ Agency vs. Sutherlin, 55 
Ga., 266. The defendant in error contends that the facts alleged 
in the amendment take the case out of the rule announced in the 
case last cited, and he relies upon the case of Hartford Fire Ins. 
Co. vs. Amos, 98 Ga., 533. In that case the plaintiff gave as a 
reason why the suit was not sooner instituted that the defendant 
had promised to adjust and pay the loss when certain garnish- 
ment cases should be disposed of, and that the plaintiff relied 
upon this promise, which was calculated to throw her off her 
guard and lull her into a sense of security by inducing her to be- 
lieve that the company had waived the stipulation in the policy 
that suit should be commenced within twelve months next after 
the fire. The record in that case is not clear, but from the report 
of it we gather that this court treated the plaintiff's amendment 
to her petition as alleging that the period of limitation fixed by 
the policy had expired before the garnishment cases were dis- 
posed of, and it was not till they were disposed of that the com- 
pany repudiated its promise to pay the loss. The case is dis- 
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tinguishable from the case at bar in two particulars: (1) The 
limitation period had altogether expired before the insurance 
company refused to comply with its promise to pay; and (2) the 
delay in bringing the action was caused by an agreement made 
by the insurance company, and not merely by its local agent. “It 
is not in the power of local agents, or of adjusting agents of the 
company, without express authority from the managing officers, 
to waive such stipulation after the loss or damage occurs:” Un- 
derwriters’ Agency vs. Sutherlin, supra. The policy sued on in 
this case gave notice to the insured that the company’s agents 
were not authorized to make, alter or discharge contracts, nor 
to waive forfeitures. The plaintiff does not charge that the man- 
aging officers of the defendant company in any way misled her 
or knew of the representations made by its local agent. The 
insured, by his contract, stipulated that no action on the policy 
should be brought after the expiration of one year from his 
death. The policy was returned to the plaintiff when the nego- 
tiations for a settlement were broken off, and she had possession 
of it for about eight months before this period of limitation ex- 
pired, with a distinct denial from the insurance company of its 
liability. No excuse is offered why the action was not brought 
during this time. The court should therefore have enforced the 
contract of the insured by sustaining the general demurrer and 
dismissing the action because the administratrix of the insured 
had not brought the suit upon the policy within the time limited 


* therein. 





Judgment reversed. All the Justices concur. 





1905.] Miscellaneous Decisions. 


MISCELLANY. 


Cases to which an insurance company may or may not be a party, which. 
are not actions on policies, but which relate to matters outside of insur- 
ance proper; as, jurisdiction, receiver, injunction, pleading, practice, 
mandamus, wills, usury, lodges, the relations of statute laws to corpora- 
tions, laws of sister States, etc., where the principles and practice of insur- 
ance, as such, are not specifically involved; and other cases of incidentak 
interest to underwriters, or where for special reasons a full report has 
been deemed unnecessary. These sketches are given merely as chapters. 
of current information, and are not intended as digests, nor for citation. 


PREMIUM NOTE. 


In the case of Union Mutual Life Insurance Company vs. 
Adler, decided by the Appellate Court of Indiana, March 17, 
1905, it was held that a policy provision requiring the payment of 
subsequent premiums is a mere option which is necessary to keep 
the contract in force, but not a debt. A premium note which pro- 
vided that unless paid when due the policy would lapse for noti- 
payment of premium, was not a payment since, by its terms, its 
non-payment involved the penalty only of forfeiture of the insur- 
ance, and amounted to non-payment of premium. Since the in- 
surer could not compel the continuance of the insurance by 
payment of premium he could not compel payment of the note 
with such condition as though it were an ordinary note. 


BENEVOLENT SOCIETY—RIGHT OF LocaL ASSOCIATION TO 
WITHDRAW. 


In the case of Kern vs. Arbeiter Unterstuetzungs Verein et al., 
decided by the Supreme Court of Michigan, March 7th, it was 
held that a local society had no constitutional right by resolution 
to sever its connection with a general association of which it 
was a member and assume the payment of certificates to its mem- 
bers issued by the general association. 


MuTUAL CoMPANY—WAIVER OF TITLE. 

In the case of Farmers’ Mutual Fire Insurance Company of 
De Kalb County vs. Jackman, decided by the Appellate Court of 
Indiana, March 8, 1905, it was in evidence that when the insured 
became a member of the company she owned the property in fee 
simple; that afterward she conveyed the property to her son, 
retaining a life estate therein; that defendant’s secretary was 
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at once notified of the change in title, and he stated that no 
change in the policy was necessary ; that afterward her insurance 
was readjusted, when the company’s officers were again notified 
as to the condition ot title to the property, and a new policy was 
issued containing a condition that a policy issued on property not 
owned by insured in fee simple would be void; that insured con- 
tinued to pay assessments until the property was destroyed by 
fire. Held, That the condition as to the character of insured’s 
title was waived, and defendant is estopped to deny liability on 
the policy because of such title. 


SERVICE. 

In the case of Old Wayne Mutual Life Association of Indian- 
apolis vs. McDonough et al., decided by the Supreme Court of 
Indiana, March 8, 1905, it was held that a statute of another state 
providing that a foreign company wishing to do business in the 
state must stipulate that process served on the Insurance Com- 
missioner, Or some party designated by him, shall have the same 
effect as if served on the company, is not unconstitutional as 
denying the company due process of law, and a company so 
served will be presumed to have complied with the stipulation in 
the absence of evidence to the contrary, and a transcript of a 
judgment so secured in another state is admissible in a suit for 
its enforcement. 


DEATH PRIOR TO DELIVERY OF POLICY. 


In the case of Reserve Loan Life Insurance Company vs. 
Hickett, decided by the Appellate Court of Indiana, March 14, 
1905, it was held that where, after an application had been re- 
jected by the medical examiner it was accepted by the secretary 
whose decision was final, and a policy was issued on April 9th, 
dated Apri! 5th, providing that it should not take effect unless the 
premium was paid and the insured in good health at the time of 
delivery, and the insured died on April 8th, the policy did not 
take effect. 

VACANT. 

In the case of Ohio Farmers’ Insurance Company vs. Vogel, 
decided by the Appellate Court of Indiana, February 25, 1905, it 
was held that a stipulation that the policy should be void if the 
premises were then, or should thereafter be, occupied by a ten- 
ant, was waived where the company knew they were so occupied 
when the policy was issued. A provision that it should be void 


1905. | Miscellaneous Decisions. 479 


‘f they became vacant or unoccupied was violated and the policy 
avoided by the vacation by the tenant though without the knowl- 
edge of insured, and though the fire occurred before he had op- 
portunity to learn of it or reasonable time to procure other 


insurance. 


BENEVOLENT SOCIETY—APPLICATION— WAIVER. 

In the case of Grand Lodge A. O. U. W. of Kentucky vs. Ed- 
wards, decided by the Court of Appeals of Kentucky, March 7, 
1905, it was held that, under the statute of that state, copies of 
applications must be attached to fraternal, as well as life, con- 
tracts to be available as part thereof. A waiver of liability in case 
of death from smallpox, in an application not so attached, was 
not available to defeat liability in case of such death. 


WHEN A CoMPANY IS Not A FRATERNAL SOCIETY. 


Where the statute of another state in which the society was 
organized permitted it to issue certificates payable to the legal 
representatives of insured, and the certificate in question was so 
issued, while the statute of Missouri, in which the action arose, 
and where it was doing business, limited the certificates to fami- 
lies and heirs of the member, it was a life company, subject to 
the statute providing that misrepresentations are no defense 
where not contributing to the death of insured, and not a fraternal 
society, though so designated by itself and so treated in the state 
where it was organized. Such was the decision of the Kansas 
City (Mo.) Court of Appeals in the case of Herzberg vs. Modern 
Brotherhood of America, decided March 6, 1905. 


TRANSACTION OF BUSINESS BY FOREIGN COMPANY. 

In the case of Wilson vs. Ohio Farmers’ Insurance Company, 
decided by the Supreme Court of Indiana, March 31, 1905, it was 
held that the appointment of an agent or taking a bond from him 
by a foreign company not yet authorized to do business in the 
state was not the transaction of the business of insurance within 
the meaning of the statute requiring a certificate of authority 
for the purpose. 


TAXATION. 
In the case of Scottish Union & National Insurance Company 
vs. Bowland et al., decided by the Supreme Court of the United 
States, February 20, 1905, it was held that a privilege tax on 
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foreign companies does not relieve them from the taxation of 
bonds deposited with the superintendent, as required by statute, 
for the protection of local policyholders. The substitution of 
United States bonds, which are exempt from taxation, on the 
day prior to that fixed for listing, relieves the substituted bonds 
from taxation for the succeeding year. But the United States 
bonds are not exempt from restraint for taxes due on other 
ratables not exempt. 


LIABILITY FOR A STOCK POLICY BY MUTUAL COMPANY. 


In the case of Minneapolis Fire & Marine Company et al. vs. 
Norman, decided by the Supreme Court of Arkansas, February 
II, 1905, the court stated the question at issue thus: 

“A mutual insurance company, authorized to insure property 
upon the assessment or mutual plan, enters the state, gives the 
bond required of stock companies, issues standard policies, and 
proceeds to do an insurance business on the standard insurance 
lines, instead of the mutual or assessment lines. Its charter is 
filed with the Auditor when it qualifies to do business in the state. 
Is such company, and the sureties on its bond, liable for loss un- 
der a standard policy ?” 

it was held that ultra vires could not be pleaded as a defense. 
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1905.] Canterbury vs. Northwestern Mut. Life Ins. Co. 


SUPREME COURT OF WISCONSIN. 


CANTERBURY 
v8. 
NORTHWESTERN MUT. LIFE INS. CO.* 


The earlier doctrine of New York, that policies expressed to be for the 
benefit of a married woman does not apply to the statutes in force in 
Wisconsin prior to the amendments of 1889, and which substantially 
provide that any person effecting insurance on the life of another may 
cause the same to be made payable, or assign, to a married woman, 
and when expressed to be for her benefit, or so assigned, shall inure 
to her separate use and benefit, and that of her children, free from 
the claims of her husband and of the person effecting or assigning 
the insurance and their representatives and creditors. The disability 
law of New York, in case of married women, does not exist in Wis- 
consin, 

In the absence of children, the assignment of such a policy by a married 
woman and her husband is valid. Such assignability has not been 
affected by subsequent legislation. 


Appeal from Circuit Court, La Crosse County. Action by 
Catherine A. Canterbury against the Northwestern Mutual Life 
Insurance Company. From a judgment in favor of plaintiff, de- 
fendant appeals. 


Statement of facts by CASSODAY, J. 

It appears that the plaintiff's husband, James B. Canterbury, 
died February 14, 1901. This action is brought by the widow 
upon three policies of insurance, each constituting the basis of a 
separate cause of action. The first cause of action is based upon 
policy No. 79,941, dated December 5, 1874, for $2,000; the sec- 
ond is based upon policy No. 88,933, dated June 16, 1876, for 
$2,000 ; and the third is based upon policy No. 97,243, dated Sep- 
tember 24, 1878, for $3,000; and each cause of action alleges, in 
effect, that the deceased procured from the defendant the policy 
of insurance upon his life “for the benefit of Catherine A. Can- 
terbury, his wife,” in the amount stated therein, for the term of 
his natural life, and whereby the defendant promised and agreed 
“to pay the said sum assured, at its office, to the said beneficiary 
or her executors, administrators or assigns, in sixty days after 
due notice and proof of death of the said person whose life” was 
thereby assured; that the defendant waived proofs of death and 





*{Decision rendered, February 21, 1905. Concurring Opinion, April 6, 1905. 
VoL. XXXIV.—31. 
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each and every condition precedent to the bringing of this action 
by denying that the plaintiff had at the time of her husband’s 
death, or has since had, any insurable interest whatsoever under 
and by virtue of said policy, and by refusing to pay the amount 
of the policy, or any part thereof, for the reason of an alleged 
assignment of the same previous to the death of James B. Can- 
terbury; and claims that there is due on each of such policies the 
amount therein stated, with interest from April 15, 1901, and 
prays judgment for $7,000, with interest from April 15, 1gor. 
The amended answer to the first cause of action, based upon 
policy No. 79,941, consists of admissions and denials, and then, 
under the seventh subdivision, consists of: (1) Counter allega- 
tions to the effect that July 31, 1896, said James B. Canterburv 
and said Catherine A. Canterbury, for a valuable consideration 
to them duly paid, duly sold, assigned, transferred, and set over 
unto the National Bank of La Crosse all their right, title and in- 
terest in and to said policy No. 79,941, and delivered said policy 
to said bank; that such assignment was in writing, and in dupli- 
cate, and such duplicate was, on or about said date, sent to the 
home office of this defendant, and has ever since been, and is 
now, in its possession; that said assignment continued in full 
force and effect down to and at the time said policy was paid by 
this defendant, as hereinafter set forth; and that at the time said 
assignment of said policy was so made said James B. Canterbury 
was indebted to said bank in an amount in excess of the aggre- 
gate of said policy No. 79,941, and another policy issued by this 
defendant, No. 9,256, for $1,000, upon the life of said James 8. 
Canterbury, payable to his executors, administrators or assigns, 
and also duly assigned to said bank, and that such indebtedness 
continued down to and at the time of the death of said James B. 
Canterbury and at the time of the payment of said policy as 
hereinafter set forth, and that at all such times said bank had an 
insurable interest in the life of said James B. Canterbury in ex- 
cess of the aggregate of said policies. (2) That February 26, 1901, 
said bank furnished to this defendant due notice and due proofs 
of the death of said James I. Canterbury, and that therein and 
thereby said bank expressly claimed, as assignee of such policy, 
the entire proceeds thereof; and that said bank, at or about said 
date, also furnished to this defendant due proof of the aforesaid 
insurable interest of said bank in the life of said James B. Can- 
terbury. (3) That March 16, 1901 (no other claim having been 
made by any one to said policy No. 79,941, or to the proceeds 
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thereof), this defendant duly paid to said bank, as such assignee, 
under the proofs so furnished by it as aforesaid, the sum of 
$2,000 in full of all claims on said policy, and received from said 
bank its receipt in full therefor, together with the surrender and 
delivery of said policy to this defendant. (4) That said Catherine 
A. Canterbury never had.any child or children. (5) That the 
plaintiff ought not to question said assignment, or the payment 
so made by this defendant to said bank, because said plaintiff at 
all times aforesaid had full knowledge of all the facts aforesaid, 
including the assignment of said policy, the indebtedness of said 
James B. Canterbury at that time, and that said policies remained 
in the possession of said bank, and shortly after the payment of 
said money to said bank that said bank had furnished to this 
defendant proofs of death and of its insurable interest, and that 
this defendant had paid to said bank said sum of $2,000, and 
accepted from it the surrender and delivery of said policy; and 
because said plaintiff never at any time prior to January 27, 1904, 
made any question or objection thereto, or in any way in respect 
thereof, but by her silence acquiesced therein and consented 
thereto; and that prior to January 27, 1904, said plaintiff never 
in any way or at any time questioned said assignment of said 
policy, or the claim of said bank, or the payment by this defend- 
ant to said bank, as hereinbefore set forth, and prior to said 
date never made any demand upon this defendant in any way 
relating to said policy, or gave to this defendant any notice of 
any claim whatever by her in respect thereof. 

The amended answer to the second cause of action, based 
upon policy No. 88,933, consists of admissions and denials, and 
under the seventh subdivision thereof consist of (1) counter alle- 
gations to the effect that October 1, 1892, said James B. Canter- 
bury and said Catherine A. Canterbury, for a valuable considera- 
tion to them duly paid, duly sold, assigned, transferred and set 
over unto the State Bank of La Crosse all their right, title and 
interest in and to said policy No. 88,933, and delivered the said 
policy to said bank; that such assignment was in writing and in 
duplicate, and such duplicate was, on or about said date, sent te 
the home office of this defendant, and has ever since been and is 
now in its possession; and that said assignment continued in full 
force and effect down to and at the time said policy was paid by 
this defendant as hereinafter set forth; and that at the time said 
assignment of said policy was so made as aforesaid said James 
B. Canterbury was indebted to said bank in an amount in excess 
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of the aggregate of said policy No. 88,933, and another policy 
issued by this company, No. 97,243, for $3,coo, upon the life of 
said James B. Canterbury, and also duly assigned to said bank; 
and that such indebtedness continued down to and at the time of 
the death of said James B. Canterbury and at the time of the pay- 
ment of said policy as hereinafter set forth; and that at all such 
times said bank had an insurable interest in the life of said James 
B. Canterbury in excess of the aggregate of said policies. The 
balance of such counter allegations 2, 3, 5 and 6, in answer to that 
cause of action, are substantially the same as 2, 3, 4 and 5 in 
answer to the first cause of action with this addition: (4) That 
said State Bank of La Crosse, at or about the time of said assign- 
ment of said policy to it, and at various times thereafter, in order 
to protect and to continue said policy in force, was obliged to 
and did promptly pay certain of the premiums upon said policy 
as the same became due, according to the terms thereof, but the 
defendant is unable to state when and in what amounts said 
premiums were so paid by said bank, except as aforesaid. 

The amended answer to the third cause of action, based upon 
policy No. 97,243, consists of admissions and denials, and under 
the seventh subdivision thereof consists of (1) counter allega- 
tions to the effect that October 1, 1892, said James J. Canter- 
bury and said Catherine A. Canterbury, for a valuable considera- 
tion to them duly paid, duly sold, assigned, transferred and set 
over unto the State Bank of La Crosse all their right, title and 
interest in and to said policy, and delivered the said policy to 
said bank; that such assignment was in writing and in duplicate, 
and such duplicate was, on or about said date, sent to the home 
office of this defendant, and has ever since been and is now in 
its possession; and that said assignment continued in full force 
and effect down to and at the time said policy was paid by this de- 
fendant as hereinafter set forth; and that at the time said assign- 
ment of said policy was so made as aforesaid said James B. 
Canterbury was indebted to said bank in an amount in excess 
of the aggregate of said policy No. 97,243, and another policy 
issued by this company, No. 88,933, for $2,000, upon the life of 
said James Is. Canterbury, and also duly assigned to said bank; 
and that such indebtedness continued down to and at the time 
of the death of said James B. Canterbury, and at the time of the 


i j j f * at at all 

payment of said policy as hereinafter set forth; and that at all 
: . . . . “ . “- Ss . ] 
such times said bank had an insurable interest in the life of said 
James B. Canterbury in excess of the aggregate of said policies. 
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The balance of such counter allegations, 2, 3, 5 and 6, in answer 
to that cause of action, are substantially the same as 2, 3. 4 and 
5 in answer to the first cause of action, above mentioned, with 
this addition: (4) That said State Bank of La Crosse, at or about 
the time of such assignment of said policy to it, and at various 
times thereafter, in order to protect and continue said policy in 
force, was obliged to and did promptly pay certain of the pre- 
miums upon said policy as the same became due, according to 
the terms thereof, but this defendant is unable to state when and 
in what amounts said premiums were so paid by said bank, ex- 
cept'as aforesaid. 

The defendant, further answering said complaint, and each 
and all of the several causes of action therein, submits to the 
court that at all times mentioned in said complaint this defend- 
ant and said plaintiff each was, and still is, and the said James Bb. 
Canterbury, down to the said time of his death, was, a lawful 
citizen of the United States and of the state of Wisconsin, and 
that therefore said defendant and said plaintiff and said James 
I. Canterbury, and each of them, as such person and citizen 
under the Constitution of the United States and its several 


amendments, as properly construed, at all times in said com- 


plaint mentioned had and enjoyed all the rights and privileges 


of free persons, and as such citizens, including the right to 
transter, assign and convey any and all their respective right, 
title and interest in and to said policies, and each thereof, any 
statute of the state of Wisconsin or judicial decision of the courts 
of \Visconsin to the contrary notwithstanding. And this defend- 
ant especially sets forth and claims that any denial by any such 
statute or judicial decision of the right of the said James B. Can- 
terbury or of the plaintiff, or of both of them, to make the assign- 
ment or assignments aforesaid of said policies, or any or either 
thereof, because of any of the terms of said policies, or either or 
any thereof, impairs the obligations of said contracts respectively, 
and brings in question the prohibition contained in section to of 
article 1 of the Constitution of the United States respecting the 
same; and also abridges the privileges and immunities of said 
plaintiff and said James B. Canterbury and this defendant, and 
each thereof, as such citizens as aforesaid, and deprives them 
and each of them of their and each of their liberty and property 
without due process of law, and brings in question the prohibi- 
tion contained in section I of article 14 of the amendments to the 
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Constitution of the United States in respect thereto as properly 
construed. 

The plaintiff demurred to the separate defense and answer of 
the defendant to the plaintift's first, second and third causes of 
action, respectively, on the ground that the same on the face 
thereof does not state facts sufficient to constitute a defense; and 
the plaintiff also demurred to the separate defense contained in 
the answer to the whole complaint, and to each and all of the 
several alleged causes of action therein, on the ground that the 
same on the face thereof does not state facts sufficient to con- 
stitute a defense. 

The trial court sustained each of said demurrers, and the de- 
fendant having in open court elected not to amend its answer, 
but to stand thereon, it was thereupon ordered that judgment 
be entered in favor of the plaintiff and against the defendant for 
$6,062 damages, being the face of said three policies mentioned 
in the complaint, with interest from January 27, 1904, less pre- 
miums paid by the assignees, with interest thereon, together 
with costs. From the judgment entered thereon accordingly, 
the defendant brings this appeal. 


Cuas. E. Dyer, F. C. WINKLER, and W. D. VAN DYKE, jor 


Appellant. 
WINTER & Escu, for Respondent. 


Cassopay, C. J. (after stating the facts), 

The facts in this case are undisputed. The plaintiff's husband, 
James B. Canterbury, procured from the defendant three policies 
of insurance on his own liie—one for $2,000, dated December 5, 
1874; another for $2,000, dated June 16, 1876; and another for 
$3,c00, dated September 24, 1878—and it was stated in each of 
said policies, in effect, that it was “for the benefit” of “his wife,” 
the plaintiff in this action, for the amount stated therein, for the 
term of his natural life, and this defendant therein promised and 
agreed “to pay the said sum assured, at its office, to the said 
beneficiary, or her executors, administrators or assigns, in sixty 
days after due notice and proof of death of the said person whose 
life’ was thereby assured. As indicated in the foregoing state- 
ment, the said James B. and Catherine A. Canterbury, on Octo- 
ber 1, 1892, for a valuable consideration, sold, assigned, trans- 
ferred, and set over unto the State Bank of La Crosse all their 
right, title and interest in and to both of said policies dated, re- 
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spectively, June 16, 1876, and September 24, 1878, and delivered 
the same to the bank; that such assignment was in writing and 
in duplicate, and such duplicate was at the time sent to the de- 
fendant’s home office, and has remained there ever since, and that 
said bank thereupon and repeatedly thereafter paid the premi- 
ums upon said policies, respectively, as they became due, to pro- 
tect its interest therein; that July 31, 1896, James B. and Cath- 
erine A. Canterbury, for a valuable consideration, sold, assigned, 
transferred and set over unto the National Bank of La Crosse 
all their right, title. and interest in and to said policy of Decem- 
ber 5, 1874, and delivered the same to that bank; that such 
assignment was in writing and in duplicate, and such duplicate 
was at the time sent to the defendant’s home office, and has re- 
mained there ever since, and that said bank thereupon and 
repeatedly thereafter paid the premiums on said last-mentioned 
policy as they became due, to protect its interest therein. It is 
conceded that all three policies were in full force at the time of 
the death of James B. Canterbury, February 14, 1901; that Feb- 
ruary 26, 1901, the respective banks holding such policies by 
such assignments furnished to the defendant due notice and 
proofs of death of James Bb. Canterbury, and therein and thereby 
expressly claimed, as such assignees, the entire proceeds of the 
policy or policies so held by it; and at the same time furnished 
to the defendant due proof of such bank’s insurable interest in 
the life of James B. Canterbury; that March 16, 1go1, this de- 
fendant paid to such banks, respectively, as such assignees, under 
the proofs so furnished, the full amounts called for by the 
respective policies, and the defendant then received from each of 
such banks its receipt in full therefor, together with the surren- 
der and delivery of such policies to this defendant. The plaintiff 
never objected to nor questioned the validity of either of such 
assignments or the claims of the respective banks thereunder, 
or such payments to the banks, respectively, until nearly three 
years after such payments were made. This action was not 
commenced until January 31, 1904. The questions presented 
concern the validity of such assignments, and the effect of the 
payments made by the defendant to the respective banks on 
account of the policies and assignments mentioned. The word- 
ing of such contracts of insurance are certainly very plain and 
unambiguous. The controversy is as to the construction of the 
statutes under which they were made, or which have since been 
enacted. , 
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1. The first question naturally calling for consideration is as 
to the meaning and effect of the statutes under which these in- 
surance contracts were made. The difficulty in construing such 
statutes arises from the fact that there were numerous provisions 
enacted at different times, and not always consistent, having 
more or less bearing upon the questions involved. To reach an 
accurate conclusion, the precise question here presented should 
be kept in mind. Where, as here, a husband procures a policy 
of insurance on his own life for the benefit of his wife, payable on 
his death to her “or her executors, administrators or assigns,” 
did such statutes preclude, or attempt to preclude, the husband 
and wife together from assigning the policy with the consent of 
the company which issued the same? One branch of the legisla- 
tion had for its object the emancipation of the wife, and giving 
her the power and right to receive, hold, convey and transfer 
property the same as though she were unmarried. Such statutes 
have existed in this state in one form or another for more than 
fiftv vears: Chapter 44, p. 28, Laws 1850; chapter 95, Rev. St., 
1858; chapter 108, Rev. St., 1878; and chapter 108, Rev. St., 
1898. It is enough to say here on that subject that such rights 
and powers of married women, during that period, have gradu- 
ally been enlarged and broadened. There is no controversy here 
as to such general rights and powers of married women, and 
hence there is no necessity of citing any specific provisions of 
such statutes on that subject. We are here particularly con- 
cerned about insurance procured by a husband on his own life 
for the benefit of his wife. The first enactment in this state on 
that subject was chapter 158, p. 136, Laws 1851, entitled “An act 
in relation to insurance on lives and for the benefit of married 
women and other persons.” Section 1 of that act declared :— 

That any policy of insurance made by any insurance com: 
pany on the life of any person, expressed to be for the benefit 
of a married woman, whether the same be effected by such 
married woman or by her husband or by any other person on 
her behalf, shall inure to her sole and separate use and benefit 
and that of her children, if any, independently of her husband 
and of his creditors and representatives, and also independ- 


ently of any other person effecting the same in her behalf, his 
creditors and representatives. 


That is copied almost literally from chapter 82, p. 192, of the 
Acts of Massachusetts of 1844, having the same title; the only 
difference being in the use of the words “such married woman,” 
instead of the word “herself,” and inserting the words “sole and” 
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between the words “her” and “separate use.” That was followed 
by a clause not taken from the Massachusetts statute, to the 
effect that, “in case of the death of the husband” so insured, 
“such policy and the benefit thereoi” should “belong to such 
married woman,” and should “be for her sole use and behoof 
and that of her children.” That statute was continued in force 
by section 5, c. 95, Rev. St., 1858, and section 5, c. 95, of Taylor’s 
Statutes of 1871. Chapter 182, p. 104, Laws 1862, was an inde- 
pendent act without any repealing clause, and was entitled “An 
act to secure to married women and others the benefit of insur- 
ance on lives,” and the first section declared, among other things, 
that :— 
it shall be lawful for any married woman to cause to be in- 
sured for her sole use, the life of her husband, her son, or any 
other person, for any definite period or for the time of the 
natural life of such husband, son or other persons (person); 
and in case of her insuring such husband, son or other person, 
the sum or net amount of the insurance becoming due and 
pavable by the terms of the insurance shall be payable to and 
for the sole use of such married woman, free and exempt from 
the claims of the representatives of such husband, son or 
other person, or of their or any of their creditors, respectively. 
The balance of the act has no bearing upon the question here 
being considered. The object of the act was to authorize a mar- 
ried woman to procure insurance on “‘the life of her husband, her 
son, or any other person,’ and to exempt the same from the 
claims of creditors of such husband, son or other person. That 
act was patterned after chapter 80, p. 59, of the laws of New 
York of 1840, but which only authorized a married woman 
To cause to be insured, for her sole use, the life of her hus- 
band, * * * and in case of her surviving her husband, the 
sum or net amount of the insurance becoming due and pay ‘able 
by the terms of the insurance, shall be payable to her, to and for 
her own use, free from the claims of the representatives of her 
husband, or of any of his creditors. 


The portions of that act referred to were expressly repealed 
by section 28 of chapter 59, p. 113, of the Laws of 1870, entitled 
“An act to regulate the business oi life insurance.” Section 1 of 
that act declared that :— 


It shall be lawful for any married woman, by herself, and in 
her own name, or in the name of any third person, with his 
assent as her trustee, to cause to be insured for her sole use, 
the life of her husband, son or other person for any definite 
period or for the term of the natural life of such person. 
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That is quite similar to the first portion of section 1 of chapter 
182, p. 104 of the Laws of 1862, above quoted, and the statute of 
New York mentioned. Then follows a clause authorizing “any 
person” procuring insurance upon the life of another 

To assign; transfer or cause the same to be made payable to 

any married woman, * * * whether the person effecting 

or procuring such insurance or making such assignment or 
transfer be the husband of such married woman or not, and 
such policy of insurance, when expressed to be for the benefit 
of, or assigned, transferred or made payable to any married 
woman, shall inure to her separate use and benefit and that of 
her children, and in case of her surviving such period or term, 
the sum or net amount of the insurance becoming due and 
payable by the terms of the insurance shall be pay able to her, 
to and for her own use and benefit, free from the claims of her 
husband, his representatives or creditors, and free from the 
claims of the person effecting, assigning or transferring such 
insurance, his representatives or creditors. 

These provisions are quite similar to section 5, c. 95, Rev. St., 
1858, and Taylor’s Statutes of 1871, taken in part as they were 
from the Statutes of Massachusetts. The exemption features of 
the statutes have not been fully pointed out because there is no 
right or claim of any creditor here involved. The question here 
to be determined is the assignability of the policies. 

Such are the provisions of the statutes more or less applicable 
to the case at bar, and which were in force when the policies in 
question were issued. ‘These policies were all issued prior to 
November 1, 1878, when the Revised Statutes of that year went 
into effect. That revision made no substantial change in the 
statutes in force during the time such policies were issued. On 
the contrary such revision “condensed” and simplified section 19, 
c. 59, p. 109, Laws 1870, and sections 5 and 6 of chapter 95 of the 
Revised Statutes of 1858, and Taylor's Statutes of 1871. Re- 
visor’s notes, section 2347, Rev. St., 1878. Leaving out non- 
essentials—so far as the present case is concerned—and the new 
section reads as follows :— 


Any married woman may in her own name * * * cause 
to be insured, for her sole use, the life of her husband, son or 
other person; * * * and any person, whether her husband 


or not, effecting any insurance of the life of another, may 
cause the same to be made payable or assign the policy to a 


married woman; * * * and ev ery such policy, when ex- 
pressed to be for the benefit of, or assigned or made payable 
to any married woman, * * *_ shall inure to her separate 


use and benefit and that of her children, and in case of her 
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surviving the period or term of such policy, the amount of the 
insurance shall be payable to her or her trustee for her own 
use and benefit, free from the claims of her husband and of 
the person effecting or assigning such insurance, and from 
the claims of their respective representatives and creditors. 
* * * The amount of any such insurance may be made pay- 
able, in case of the death of such married woman before the 
period at which it becomes due, to her children or to their 
euardian for their use, if under age, or to any other person, 
as shall be provided in the policy. * * * The provisions of 
this section shall apply to all insurance on lives effected before 
the passage of these statutes.—Section 2347, Rev. St., 1878. 


It is claimed that under the portion of our statute taken from 
New York and the prior decisions in that state the policies in 
question were not assignable. It will not be observed that the 
New York statute mentioned was enacted while married women 
in that state were under the common-law disability. It simply 
made it “lawful for any married woman, by herself, and in her 
name, or in the name of any third person, with his assent, as her 
trustee, to cause to be insured, for her sole use, the life of her 
husband,” etc. In the case at bar none of the policies were pro- 
cured by the wife, but all were procured by the husband on his 


own life for her benefit. The act of 1862 and the act of 1870 made 
it lawful for such married woman to procure such insurance not 
only upon the life of her husband, as in the New York act, but 
also on the life of “her son or any other person;” and so the act 
of 1870 made it lawful for any person to procure insurance upon 


the life of any person, and “to assign, transfer or cause the same 
to be made payable to any married woman.” Section 2347, Rev. 
St., 1878, is to the same effect. So the New York act only pro- 
vided that such insurance, so procured by a married woman, 
should “be payable to her, to and for her own use, free from the 
claims of” her husband’s representatives and creditors, “in case 
of her surviving her husband.” ‘The act of 1870 declared that 
such insurance, assigned or made payable to a married woman, 
whether effected by her husband or some other person, should 
“inure to her separate use and benefit and that of her children.” 
The words quoted are taken from the Massachusetts act, and are 
found in chapter 158, p. 136, Laws 1851; section 5, c. 95, Rev. 
St., 1858, and Taylor’s Statutes of 1871; and section 2347, Rev. 
St., 1878. It is true that in the New York case relied upon the 
wife obtained a policy of insurance on the life of her husband 
under the act mentioned, and she survived her husband; and it 
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was held by a divided court that such policy was not transfer- 
able so as to divest the interest of the wife or her children: 
Eadie vs. Slimmon, 26 N. Y., 9, 15, 17. Denio, C. J., concurring, 
there said that the act mentioned “was an enabling, and not a 
declaratory, provision;” in other words, and to the extent 
therein mentioned, it removed the common-law disability of the 
wife. In a subsequent case in the same court it was said that: 
“We are not called upon to vindicate the doctrine of Eadie ys, 
Slimmon. The inference of a legislative intent to make a policy 
procured by a wife on the husband’s life unassignable, deduced 
by the court in that case, has sometimes been thought to rest on 
a slender foundation; but the case has been repeatedly followed: 
[Citing cases.| The Legislature, in conferring by subsequent 
acts a limited power of assignment, have recognized the policy 
attributed to the legislation of 1840: Brummer vs. Cohn, &© N. 
Y., 11, 17. Ina later case in that state, speaking of Eadie vs, 
Slimmon, it was said that: “In that case and in all the cases fol- 
lowing it the policy was either procured by the husband upon his 
life, and payable to the wife, or taken out by the wife and payable 
to herself: |Citing cases.]| Since the inference of a legislative 
intent to make non-assignable a policy of insurance upon the 
life of a husband for the use or benefit of a wife, issued prior to 
the passage of the act of 1879, rests wholly upon judicial con- 
struction, and not upon the express terms of the staute of 1840, 
it should not, at this late day, be further extended by construc- 
tion: Dannhauser vs. Wallenstein, 169 N. Y., 199, 211, 212. 
In a still later case in the same court it was held that: “Money 
due upon a matured insurance policy, written by an ordinary 
life insurance company upon the life of a husband, payable to 
his wife, is subject to levy under a warrant of attachment issued 
against the property of the wife in an action brought to recover 
a debt owing by her:”” Amberg vs. Manhattan Life Ins. Co., 171 
N. Y., 314, 316, 317. It was there said that: “While we have 
held that such a policy cannot be seized by the creditors either 
of the husband or the wife before it has become due and payable, 
we have not held that it is exempt from the claims of her cred- 
itors after the contingent promise has ripened into an actual 
promise and the right of the beneficiary has become absolute. 

* * The reason for holding that the policy is practically ex- 
empt until it becomes due is that the wife could not assign it 
until it matured, because ‘it would be against the spirit and policy 
of the statute to allow such a policy to be assigned by a wife dur- 
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ing the lifetime of her husband,’ or before the maturity of the 
policy.” In view of the differences pointed out between the 
New York act of 1840 and our statute, and in view of the more 
recent utterances of the highest court of that state on the sub- 
ject, the decision in Eadie vs. Slimmon (26 N. Y., 9) cannot be 
regarded as persuasive authority for holding that under our stat- 
utes the policies in question were not assignable. There is no 
claim here that any court has ever decided that the statute of 
Massachusetts made such policies non-assignable. On the con- 
trary, the courts of Massachusetts have declared them to be as- 
signable. Thus, where a husband procured two policies of insur- 
ance on his own life “for the use of his wife, Mary D., and his 
children alive at his decease,’ and subsequently he and his wife 
assigned to one 3S. “all their title and interest in the policies, and 
all advantages to be derived therefrom,” and thereafter S., at 
their request, assigned and delivered the same to the plaintiff, 
who thereafter paid the annual premiums and assessments 
thereon. Each of such assignments was made to secure the 
repayment of money borrowed by the husband. The wife died 
before the husband, and then he died, leaving their child sur- 
viving. And it was held that the plaintiff, as such assignee, could 
maintain an action at law against the company on the policies, 
which, in the language of the act, were “expressed to be for the 
benefit of a married woman:” Burroughs vs. S. M. L. As. Co., 
97 Mass., 359. See, also, Norris vs. M. Ins. Co., 131 Mass., 294; 
Troy vs. Sargent, 132 Mass., 408; Boyden vs. M. L. Ins. Co., 153 
Mass., 544, 546. In this last case the assignment by the wife and 
children to the husband was held valid. In Newcomb vs. M. L,. 
Ins. Co. (18 Fed. Cas., No. 10,147), a husband procured insurance 
on his own life for his own benefit, and then assigned it to his 
wife, and she assigned it to the plaintiff as security for a loan to 
the husband, and the Federal Court of Massachusetts held that 
the assignment was valid; and it was there said, in effect, that 
under the statute of that state the husband and wife together 
could transfer the wife’s separate property therein as security for 
his debts or for any other lawful consideration. So where, in 
that state, a husband, in the name of his wife, procured insur- 
ance upon his own life for the benefit of his wife “for her sole use, 
if living, and, if not living, to her children,” and the wife died 
first, leaving children, who died before the husband, it was held, 
in effect, that such insurance passed to the estate of the children: 
Millard vs. Brayton, 177 Mass., 533. To the same effect, Swan 
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vs. Snow, 11 Allen, 224. In the case at bar it is conceded that 
the plaintiff never had any children nor child. 

Such is the import and effect of the statute of Massachusetts of 
1844 which was adopted in this state almost literally in 1851, and, 
as indicated, was continued in substantially the same form at 
least down to the revision of 1878. Certainly, the words “ex- 
pressed to be for the benefit of a married woman,” and the words 
“shall inure to her separate use and benefit and that of her 
children,” found in the Massachusetts act, are also, with the 
words “sole and” inserted before the word “separate,” found in 
the Revised Statutes of 1858 and Taylor’s Statutes of 1871. The 
phraseology is slightly changed in the act of 1870, but the sub- 
stance is preserved, as follows: “Such policy of insurance, when 
expressed to be for the benefit of, or assigned, transferred or 
made payable to any married woman, and shall inure to her 
separate use and benefit, and that of her children.” The same 
provision with the word “transferred” dropped out and the words 
“or any such trustee” inserted was continued in the revision of 
1878, and also in the revision of 1898: Section 2347. The first 
case in this court having any bearing upon the question here 
presented is Kerman vs. Howard, 23 Wis., 108. In that case the 
husband procured an insurance on his own life, payable to his 
wife, “Ellen Hill, or her legal representatives.” The husband 
had no child by Ellen, but had two daughters by a former wife, 
and the plaintiff was the daughter of Ellen by a former husband. 
The husband and wife were both injured by an explosion, from 
which they both died; the wife a few hours prior to the husband. 
After the death of the wife, the husband, without knowing that 
she was dead, made his will, giving the insurance to the three 
children “in equal parts,” provided that his wife did not live, but 
that, if she did live, then it was to go to her. This court affirmed 
the judgment of the trial court disposing of the insurance ac- 
cording to the will, and held that: ‘‘Where a husband survives 
his wife, having previously procured a policy of insurance on his 
own life for her benefit, and himself paid the premiums thereon, 
he may dispose of it by will or otherwise.” In that case this 
court commented at some length upon the case of Eadie vs. 
Slimmon (26 N. Y., 9), and concluded by saying that it could not 
“be regarded as controlling authority.” In Archibald vs. The 
M. L. Ins. Co. (38 Wis., 542, 545, 546) the husband procured 
from the defendant an insurance on his life of $3,000, payable to 
his wife. The husband died, and thereupon the wife commenced 





Canterbury vs. Northwestern Mut. Life Ins. Co. 495 


1905. | 
the action against the company. The company defended on the 
eround that the plaintiff was not the owner of the policy; that a 
short time before the husband’s death he and his wife had, by an 
instrument in writing assigned the policy to the persons therein 
named, to save them harmless from any indorsement and lia- 
bilities incurred by them for the assured; and it was said in the 
opinion, and this court held, that the husband and wife owned 
the whole interest in the policy, and, having joined in making 
the assignment, the same was valid; that “there is nothing in 
our law which prohibits a married woman from making such an 
assignment ;"’ and that “‘a life policy is on the same footing in 
these respects as other choses in action which are assignable in 
equity.” That case has never been questioned by this court. On 
the contrary, it has frequently been cited with approval: Ballou 
vs. Gile, 50 Wis., 619; Bursinger vs. Bank of Watertown, 
67 Wis., 75, 81, 82; Estate of Breitung, 78 Wis., 33, 35. The 
case of Archibald vs. Ins. Co. (38 Wis., 542) has also been re- 
peatedly recognized as a sound adjudication in other jurisdic- 
tions: Ins. Co. vs. O’Brien, 92 Mich., 584, 589; Amick vs. But- 
ler, 111 Ind., 578, 582, 583; Davis vs. Brown, 159 Ind., 647; 
Binkley vs. Jarvis, 102 Ill. App., 64; Newcomb vs. Mut. Life 
Ins. Co., 18 Fed. Cas., No. 10,147. In this last case, United 
States Circuit Judge Lowell cited the Archibald Case, among 
others, to the proposition that: “The courts of all the states 
which have passed upon this question, under statutes more or 
less like ours, excepting the Court of Appeals of New York, 
have held that the married woman has the full domain over the 
policy, and may sell, assign or pledge it like her other separate 
property.” It is there further said that “the decisions in Eadie 
vs. Slimmon (26 N. Y., 9), and Barry vs. Equitable Life Assur. 
Soc. (59 N. Y., 587), are placed upon reasoning which does not 
apply to our statute.” So, in an opinion by Mr. Justice Field, 
speaking for the Supreme Court of the United States, the Archi- 
bald Case is cited to the general proposition that: “A policy of 
life insurance without restrictive words is assignable by the as- 
sured for a valuable consideration, equally with any other chose 
in action, where the assignment is not made to cover a mere 
speculative risk, and thus evade the law against wager policies ; 
and payment thereof may be enforced for the benefit of the as- 
signee, and, under the system of procedure in many states, in his 
name:” N.Y. Mut. Life Ins. Co. vs. Armstrong, 117 U. S., 597, 
598. Such was the law at the time the policies in question were 
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issued, as declared by this court in the Archibald Case. True, 
one of those policies had been issued before that decision was 
announced. But that decision was no new announcement or de- 
parture from any established rule of law. On the contrary, the 
opinion declares the decision to be in accordance with “the set- 
tled law of this state.” As already indicated, prior to that deci- 
sion, and prior to any of the policies in question being issued, 
this court had expressly repudiated the decision of Eadie ys, 
Slimmon (26 N. Y., 9), holding “that a policy of insurance on the 
life of the husband for the benefit of the wife and children” was 
not transferable, ‘so as to divest the interest of the wife,” and 
held that the husband had power to transfer such policy by will, 
even after the death of his wife, who had left a daughter her sur- 
viving: Kerman vs. Howard, 23 Wis., 108. That decision car- 
ried the doctrine of assignability of such policies much beyond 
the decision in the Archibald Case, which, as indicated, merel 
held that the husband and wile together “owned the whole in- 
terest in the policy,’ and hence could transfer the same by join- 
ing in an assignment thereof. So the decision in Kerman ys. 
Howard went beyond the decisions in the Massachusetts cases 
cited for the same reason. But the decision in Kerman ys. 
Howard has never been overruled by this court, and has fre- 
quently been followed or cited with approval, with an occasional 
dissent from the writer: Foster vs. Gile, 50 Wis., 603; Ballou 
vs. Gile, 50 Wis., 614; Bursinger vs. The Bank of Watertown, 67 
Wis., 81; Given vs. The Wis. O. F. M. L. Ins. Co., 71 Wis., 552; 
Estate of Breitung, 78 Wis., 35: Strike vs. Wis. O. F. M. L. 
Ins. Co., 95 Wis., 587; Berg vs. Dankoehler, 112 Wis., 590. The 
general purpose of the court has been to steadily adhere to the 
decision in Kerman vs. Howard until the same should be 
changed by statute. It follows from what has been said that the 
policies in question were assignable at the times they were 
respectively issued. 

2. The question recurs whether such assignability was de- 
stroyed or impaired by subsequent legislation? It has alread) 
been shown that the statutes on the subject in force at the times 
of issuing such policies were substantially the same as are found 
in the Revised Statutes of 1878 (section 2347). That section was 
amended in 1889 by striking the word “of” out from the words 
“effecting any insurance of the life of another,” and inserting in 
lieu thereof, the words “on his own life or on:”’ Section I, c. 27 
p. 299, Laws 1889. This broadened the scope of the language, 
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but did not impair, nor attempt to impair, the assignability of the 
policy. That section was again amended in 1891 by inserting 
the words included in parentheses contained in the following 
portion of the section: “Every such policy when expressed to 
be for the benefit of or assigned or made payable to any married 
woman or any such trustee (shall be the sole and separate prop- 
erty of such married woman, and), shall inure to her separate 
use and benefit and that of her children, and in case of her sur- 
viving the period or term of such policy, the amount of the in- 
surance shall be payable to her or her trustee for her own use 
and benefit, free from the (control, disposition or) claims of her 
husband and of the person effecting or assigning such insurance, 
and from the claims of their respective representatives and cred- 
jtors:” Section I, c. 376, p. 482, Laws 1891. Undoubtedly, as 
indicated in the opinion of my Brother Marshall, in Ellison vs. 
Straw (116 Wis., 207), the purpose of that amendment was to 
radically change the judicial rule announced by this court in 
Clark vs. Durand (12 Wis., 223), and Kerman vs. Howard, supra, 
and other cases following those decisions, to the effect “that 
the mere beneficiary named in a policy of insurance had no rights 
whatever which the assured was bound to respect.” That 
amendment expressly enlarged the rights of the wife by declar- 
ing that every such policy “shall be the sole and separate prop- 
erty of such married woman” free from the “control, disposition 
or” claims of her husband, or any other person. It thereby ex- 
pressly took from the husband or other person procuring such 
insurance for her benefit all right of control over and disposition 
of such policy, as previously held by this court. But that amend- 
ment, properly construed, did not impair, nor attempt to impair, 
much less destroy, the assignability of such insurance contract. 
The jact that it declares that such policy “shall be the sole and 
separate property of such married woman” does not imply that 
she has no power to assign the same with the consent of the 
company from which it issued. Nor can it be properly claimed 
that such insurance contract is made non-assignable by reason 
of the words thus injected into the section by the amendment, 
being followed by the words, “shall inure to her separate use 
and benefit and that of her children,” since, as already shown, 
those words were taken from the statute of Massachusetts, and 
have been in force in this state as a part of the statute in question 
ever since the act of 1851 nientioned. They were therefore in 


force when this court held such policies to be assignable in 
VoL. XXXIV.—32. 
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Kerman vs. Howard and the Archibald Case and the other cases 
following those decisions. By a well-established rule of law, 
which in this state has long been statutory, the effect of an 
amendment to a section of the statutes otherwise continued jis 
merely to leave the section so amended as it was before with the 
added feature: Section 4985, Rev. St., 1898; Madden vs. Kin- 
ney, 116 Wis., 561, 568; Danforth vs. Oshkosh, 119 Wis., 262, 
309. Ever since the act of 1870 the section of the statutes in 
question contained a clause which expressly declares that “the 
amount of any such insurance may be made payable, in case of 
the death of such married woman before the period at which it 
becomes due, to her children or to their guardian for their use, 
if under age, or to any other person as shall be provided in the 
policy :” Section 2347, Rev. St., 1898. The language of the act 
of 1870 was slightly different, but it was substantially the same 
as indicated above. That clause expressly authorized the as- 
sured, in case he survived such married woman, to provide in 
the policy to whom the same should be payable; and, in case he 
failed to do so, then it was to be payable to her children or their 
guardian: Ellison vs. Straw, 116 Wis., 214. That clause ex- 
pressly gave to such married woman at least a contingent inter- 
est in the policy during the life of the assured, and while the 
same was not otherwise disposed of by him. In the case at bar 
the plaintiff survived her husband, and never had any children 
nor child, so that clause of the section is not here applicable. 
But, as already indicated, there was a clause in the act of 1870 
to the effect that, in case such married woman named as bene- 
ficiary in such policy should survive the “period or term” therein 
expressed, “the sum or net amount of the insurance becoming 
due and payable by the terms of the insurance” should “be pay- 
able to her, to and for her own use and benefit, free from the 
claims of her husband, his representatives or creditors, and free 
from the claims of the person effecting, assigning or transferring 
such insurance, his representatives or creditors.” Such was the 
language of the clause when the policies in question were issued. 
As indicated, the same was condensed and continued in section 
2347 of the Revised Statutes of 1878, and, as amended, in the 
Statutes of 1898, wherein it is declared, in effect, that in case 
such married woman survived “the period or term of such policy, 
the amount of the insurance” should “be payable to her or her 
trustee for her own use and benefit,” etc. The fact that such in- 
surance was to be so paid to her or for her use and benefit, in 
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case she so survived, but, in case she did not so survive, then 
to be paid “to her children, or to their guardian, * * * orto 
anv other person” who might be “provided” for “in the policy,” 
is a pretty clear indication that the Legislature only intended to 
prescribe where the insurance monev should otherwise go in 
case the married woman did not so survive. In other words, in 
case she so survived, then the insurance money was to be paid 
“to her or her trustee for her own use and benefit,” regardless of 
the question whether she had children or not. As held in Mas- 
sachusetts, “if a policy of insurance is expressed to be for the 
benefit of the wife of the assured, her children have no interest 
in it during her lifetime:” Norris vs. Massachusetts Ins. Co., 
131 Mass., 294; Troy vs. Sargent, 132 Mass., 408. 

Such were the provisions of the statutes applicable when this 
court held that, as the assured and his wife owned the whole in- 
terest in such policy, they could together transfer the same by 
assignment with the consent of the company: Archibald vs. The 
M. L. I. Co., 38 Wis., 542, 546. The assignments of the policies 
in question by the plaintiff and her husband were not made until 
after the amendment of 1891. That amendment in terms applied 
“to all insurance on lives effected before” its enactment. As- 
suming it to be applicable to the policies in question, yet it no- 
where attempted to take away from such married woman any 
interest she had in any such policy. On the contrary, it pur- 
ported to enlarge her right, title and interest therein by expressly 
declaring that such policy should be her “sole and separate prop- 
erty,’ free from the “control” or “disposition” of her husband 
or other person procuring the same. The language employed 
indicates absolute ownership. That amendment placed a mar- 
ried woman, named as beneficiary in such life insurance policy, 
upon an equal footing with a single female or a man, as previ- 
ously held in other jurisdictions. Thus, in an English case, 
where a man procured insurance on his own life in the name of 
his daughter, and retained the policy in his own possession, and 
paid all the premiums thereon, it was held to be a complete gift 
to the daughter, and that upon the death of her father she was 
entitled to the insurance money: Weston ys. Richardson, 47 
Law Times, 514. So it has been held by the Supreme Court of 
the United States to be a general rule that a life insurance policy, 
and the money to become due under it, belong, the moment it is 
issued, to the person named therein as beneficiary : Washington 
Central Bank vs. Hume, 128 U. S., 195. To the same effect 
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Glanz vs. Gloeckler, 104 Ill., 573; Wilburn vs. Wilburn, 83 Ind, 
55; Landenschlager vs. N. W. E. & L. Ass’n, 36 Minn., 131; 
Robinson vs. Duvall, 79 Ky., 83; City Savings Bank vs. Whittle, 
63 N. H., 587. Such absolute ownership, with no disability, car- 
ried with it by necessary implication the constitutional right to 
assign and dispose of such policy. See N. Y. M. L. Ins. Co. vs, 
Armstrong, 117 U. S., 591, and other cases cited above; Plant- 
ers’ Bank vs. Sharp, 6 How., 301; Pearsall vs. G. N. Ry., 161 
U. S., 663, 664; People vs. Otis, 90 N. Y., 48. Thus it has been 
held by this court that stock in a private corporation is personal 
property, and that the owner thereof has the right to transfer 
the same in the manner prescribed by statute, notwithstanding 
a by-law of the corporation to the contrary. Such by-law was 
therein held to be void, as against public policy: In re Klaus, 67 
Wis., 401, 404, 405; Edgerton Tobacco Mfg. Co. vs. Croft, 69 
Wis., 259. 

The bringing of this action was doubtless induced by what 
was recently said by this court in Ellison vs. Straw, supra; and 
if we adhere to all that was said in that case, as distinguished 
from what was presented and necessarily decided, then it was 
justified. That case did not involve the voluntary assignment 
of any policy of insurance. Several of the statutes and decisions 
bearing upon that question were not there brought to our atten- 
tion, nor considered. The question there presented and decided 
was whether the interest of a married woman in an insurance 
policy on her husband’s life was, during his life, exempt from her 
debts. That question was new in Wisconsin, for, prior to 1891, 
her interest, being subject to transfer or destruction at the will 
of her husband, was of so uncertain value as not to attract at- 
tempts by creditors to reach it. With no opposing adjudications 
in this state on that question, we reached the conclusion and de- 
cided that the various provisions in our statutes indicated a pur- 
pose to provide for the widow and her children; and that such 
liability to her creditors was so inconsistent with such purpose 
that we were forced to believe that the Legislature intended that 
her interest in such insurance policy, even though her sole and 
separate property, was, nevertheless, exempt from the reach of 
creditors. That question is not here involved, but we have no 
disposition or purpose to indicate that if it were we should hesi- 
tate to adhere to that decision. The case of Ellison vs. Straw, 
however, went further, and declared that the same provisions of 
our statute indicated a purpose to prohibit the assignability of 
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such a policy by a married woman. That view was largely based 
upon the assumed identity of our statute with that of New York, 
and upon Eadie vs. Slimmons and like cases. If the question 
here presented were an original one, like that of the exemption, 
we might feel bound by the decision in Ellison vs. Straw. But 
our attention is now called to the fact that our statute was 
mostly taken from Massachusetts and that the doctrine of Eadie 
ys. Slimmons had long before been repudiated by this court, and 
that the assignability of such policies had been repeatedly de- 
cided under statutes containing the same provisions as at pres- 
ent, except only the new words incorporated by the act of 1891. 
We cannot doubt that these decisions of our own court are of 
such age and character as to entitle them to full recognition 
under the rule stare decisis. They manifestly had become a rule 
of property on which the defendant relied in paying these poli- 
cies. A stronger case to justify such reliance could not well be 
presented. After full consideration, we do not feel justified in 
departing from the decisions referred to, and so we are con- 
strained to withdraw the declaration in Ellison vs. Straw, supra, 
to the effect that a married woman has no right to assign her 
interest in a policy of insurance on the life of another. We must 
hold that all right, title and interest in the policies in question 
were transferred by the assignments mentioned to the respective 
banks, and that the same were paid and satisfied by this defend- 
ant long prior to the commencement of this action. 

The judgment of the Circuit Court is reversed, and the cause 
is remanded, with direction to dismiss the action. 


MARSHALL, J. 

I concur in the result reached, but not in all the reasons as- 
signed therefor. The policies were issued before the act of 1891 
and are governed by the prior law, permitting the assured in 
such cases to deal with the policy regardless of the beneficiary. 
The Legislature could not change existing contracts. That was 
not suggested in Ellison vs. Straw, 116 Wis., 214. It is sufficient 
for this case, regardless of the beneficiary having joined with 
her husband in the assignments. 

I regret that the decision is not rested on that which we all 
agree to, instead of covering, unnecessarily, a field where we are 
so divided, that in view of the addition to our number about to 
occur when the case was submitted and the further addition to 
Occur soon the conclusion reached settles the law only for the 
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one case. I disagree so radically with some features of the opin- 
ion and regard the reasoning therein so infirm, as to bearing 
careful analysis, and the conclusion so contrary to the letter and 
spirit of our statute, and the thought that dominates, as a rule, 
in taking insurance for the benefit of the family that it seems 
best to state at some length the grounds therefor. 

We cannot believe that—while, since Clark vs. Durand (12 
Wis., 223), until 1891, the beneficiary in a policy of life insurance 
had been regarded as not having any interest, except contingent 
upon the policy maturing without the assured doing anything 
inconsistent therewith,—the Legislature, by a statute, in its let- 
ter providing that such a beneficiary shall be deemed to be the 
owner of the policy and at its maturity, she then surviving, the 
proceeds shall be paid to her for her benefit, voicing the natural 
wish of a husband to extend protecting care over the wife be- 
yond the period of possible personal attention thereto,—intended 
that the policy from the first should be a mere chose in action in 
the wife’s hands, subject to the dangers incident thereto, of the 
_purpose of the insurance being defeated during the lifetime of 
the husband. Such should not be the declared purpose of the 
Legislature if that can reasonably be avoided. The assertion of 
counsel that married women are not properly the subject of 
special legislative care, that they should enjoy the same liberty 
as to property as is afforded to others, sounds well, but in prac- 
tical life it is found that such liberty has its natural and neces- 
sary limitations. Mere theory should not move one, efficiently 
as regards disturbing a legislative policy, enabling one to assure 
protection to his wife after his ability to personally see thereto 
shall have ceased, and to put the guaranty beyond her power and 
his to defeat it. 

From the time this court first dealt with the subject under dis- 
cussion till Ellison vs. Straw, supra, though our law had some of 
the features of the law of Massachusetts, it was held, without 
exception, that a beneficiary had no right which the assured 
could not defeat before the maturity of the policy, whereas in 
Massachusetts a beneficiary, upon the issuance of a policy, be- 
came the absolute owner of it with perfect freedom of action in 
respect thereto. That doctrine which has never before found 
favor here, though repeatedly presented therefor, has now been 
adopted because of the act of 1891, which, to my mind, it seems, 
was designed to assure to the beneficiary, she being a married 
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woman, the indefeasible right to the policy benefits contingent 
only upon her living out the policy period. 

The similarity of section 2347, Rev. St., 1898, to the law of 
Massachusetts supposed to exist, and to which controlling sig- 
nificance is given, we think will be seen to be a mere shadow. 
But if we were to concede the premise assumed, the reasoning 
based thereon would fail from the facts, not suggested in the 
court’s opinion, that the supposed parent statute was not con: 
strued before its adoption here, and from the first till now our 
court has refused to follow the Massachusetts doctrine. It is 
indorsed now in part only. The suggestion is made that the 
court would not hold to what would seem to be the effect of the 
step taken, if the cause depended on that, but would adhere to 
Ellison vs. Straw. Thus is established, partly the doctrine of 
Massachusetts, partly that of New York, and partly that de- 
clared here prior to 1891. 

lt seems to me that one would infer from the court’s reason- 
ing that it has heretofore been quite in harmony with Massachu- 
setts instead of with New York, while prior to Ellison vs. Straw, 
it was not in harmony with either, nor with courts elsewhere on 
the subject under discussion. How does it profit us on the ques- 
tion of assignability by a married woman of a policy made pay- 
able to her, to show that both courts have uniformly held that 
such a policy is assignable, when the ruling in one has been upon 
an entirely different ground from that in the other? One that 
the consent of the beneficiary is entirely immaterial, the assured 
being in absolute control, and the other that consent of the as- 
sured is immaterial, the beneficiary being in absolute control. Is 
it not a clear mistake of reasoning to speak of similarity of our 
statutes to that of Massachusetts when Kerman vs. Howard (23 
Wis., 108) was decided, as important, and harmony of our deci- 
sions thereafter till Ellison vs. Straw, or to class them with 
Troy vs. Sargent (132 Mass., 408); Gould vs. Emerson (99 
Mass., 154); Unity Ass’n vs. Dugan (118 Mass., 219), when the 
former were grounded on the idea that the beneficiary had prac- 
tically no interest in the policy, except contingent upon the as- 
sured before its maturity not doing anything inconsistent there- 
with, and the latter on the idea that the beneficiary, though a 
married woman, is the absolute owner of the policy and may deal 
With it as she likes, subject to the provisions thereof, which may 
defeat it altogether ? 

It seems to be supposed that in Archibald vs. Mut. Life Ins. 
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Co. of Chicago (38 Wis., 542), the court held that the married 
woman beneficiary could assign her interest; that nothing in- 
consistent therewith appears in our decisions till Ellison ys, 
Straw; that it has been many times approved elsewhere, and 
that in Ellison vs. Straw that was overlooked. That case was 
ruled necessarily by the rule of Kerman vs. Howard that the 
assured may dispose of an insurance policy regardless of the 
wishes of the beneficiary, since the latter’s interest is wholly con- 
tingent and under the assured’s control. True, it is said in the 
opinion “there is nothing in our law which prohibits a married 
woman from making such an assignment,” referring plainly to 
her beneficiary interest which was something or nothing accord- 
ing to the will of her husband. It was merely suggested that 
such right as she had she could assign, since she was emanci- 
pated from common-law disabilities and there was no law pro- 
hibiting the assignment. We look in vain in the decisions for 
indorsement of the Massachusetts doctrine. The wife joined 
with the husband in the assignment. Without her act the effect 
would have been the same. Kerman vs. Howard was followed. 
That was all. In the opening lines the court said: “That it is 
competent for the owner of a life policy to assign the same so 
that the assignee may maintain an action thereon in his own 
name, is the settled law of this state, and it is quite immaterial 
that a married woman is beneficially interested in the policy.” 
We cannot think the court intended by the added language, en- 
tirely immaterial to the case, to suggest ownership by the bene- 
ficiary of the policy, or right to transfer it. True, such interest 
as the wife had, there was no law to prohibit her from assigning. 
But she had no real interest as it was then understood. The case 
did not turn on what she did in the slightest particular. True, 
the court said the husband and wife owned the whole interest in 
the policy, and having joined in making the assignment the same 
was valid, but the sole question was whether the act of the hus- 
band carried the whole interest in harmony with the previous 
decisions of this court. 

It is said that the Archibald Case was never questioned in this 
court, but has frequently been cited with approval, referring to 
Ballou vs. Gile, 50 Wis., 619; Bursinger vs. The Bank of Water- 
town, 67 Wis., 75, 78, 82: Estate of Breitung, 78 Wis., . 
True, those cases refer to the Archibald Case, but a careful read- 
ing of them fails to disclose the remotest suggestion of a refer- 
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ence for any purpose other than to show that the assured may 
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assign his policy without the consent of the beneficiary, and 
thereby defeat the latter’s interest. In the last case Cole, C. J., 
stated the question ruled by the Archibald Case thus: “Can a 
person who has procured a policy of life insurance on his own 
life for the benefit of another, and has paid the premiums thereon 
as they became due, dispose of the insurance money by will to 
the exclusion of the beneficiary named in the policy, during the 
lifetime of such beneficiary?’ We fail to see how that case 
throws any light whatever on the proposition now at issue. 

My Prethren further say the Archibald Case has been cited 
with approval in various jurisdictions, suggesting such use to 
support the proposition that a married woman beneficiary may 
assign the policy. We appreciate that the broad proposition is 
unnecessary to this case, but the logical effect of my Brethren’s 
reasoning goes to the limits of it. It goes to the extent of hold- 
ing that a wife, without the consent of the husband, may sell the 
policy before it matures, and that it may be taken for her debts 
as held in Massachusetts, in Troy vs. Sargent, supra, cited in 
the opinion. It is largely to call attention to the far-reaching 
scope of the reasoning of my Brethren that I write this opinion. 

The decisions elsewhere given as supporting the views of the 
Archibald Case now taken by my Brethren are: (1) Ins. Co. vs. 
O’Brien, 92 Mich., 584-589; (2) Amick vs. Butler, Adm’r, 111 
Ind., 578, 582, 583; (3) Davis vs. Brown, 159 Ind., 647; (4) 
Binkley vs. Jarvis, 102 Ill. App., 64; (5) Newcomb vs. Mut. Life 
Ins. Co., Fed. Cas. No. 10,147; (6) New York Mut. Life Ins. Co. 
vs. Armstrong, 117 U. S., 597, 598. In 1 the Archibald Case is 
cited solely to the proposition that the assured may assign the 
policy to secure a creditor. In 2, 3, 4 and 6 it is cited to the 
proposition that the assured may assign the policy as he may 
assign any chose in action. In § it is cited to the proposition 
that “this and most courts hold to the doctrine that a married 
woman who is the beneficiary in an insurance policy has the full 
dominion over it, and may sell, assign or pledge it like her other 
separate property.” In neither I, 2, 3, 4 or 6 was the right of 
the beneficiary involved at all. The use of the case was only 
legitimate to the point that a policy of life insurance is assignable 
by the assured. In 5 a manifestly illegitimate use was made of 
the case because it was not even remotely hinted by this court 
that a beneficiary has the dominion over the policy. 

Some general statements in the opinion of the court as to the 
bearing of the Archibald Case with Kerman vs. Howard, and 
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the bearing of the two with the Massachusetts cases, to my mind 
is liable to mislead. It is said that Kerman vs. Howard went 
further than the Archibald Case, that whereas the former is to 
the effect that the assignee, regardless of his wife, may transfer 
the whole interest in the policy, in the latter it is said “the hus- 
band and wife together owned the whole interest in the policy 
and hence could transfer the same by joining in an assignment 
thereof.” If one can see in the Archibald Case that the policy 
there involved passed by assignment because the assured and the 
beneficiary joined in the assignment, and see even a remote 
suggestion that the beneficiary possessed any interest not ex- 
tinguished by the assignment by the husband regardless of her 
conduct, the case furnishes some support for the use made of it. 
But how can we square the court’s view with the plain language 
of Justice Lyon, which we have already quoted, saying that the 
act of the wife was entirely useless? 

Further it is said, for the ‘same reason Kerman vs. Howard 
goes beyond the Archibald Case it goes beyond the Massachu- 
setts cases. That suggests that there is some line of consistency 
between the two, when, as we have seen, they are as opposite 
as the poles, one holding that the insured may assign his policy, 
conveying the whole interest regardless of the wife where she is 
the beneficiary, and the other that she may assign the whole 
policy regardless of the husband, 

The legislative purpose in changing the law in 1891, can be 
best seen by viewing the conditions then existing with the vision 
unclouded by the idea that prior thereto our decisions were to 
some extent in harmony with those of Massachusetts under a 
similar statutory condition, and keeping in mind the isolated 
situation of our court, not only as to the judicial policy of Massa- 
chusetts, but courts generally on the subject, and the radical 
differences between the statutes of the two states which furnishes 
some reason for judicial conflict. It hardly helps to refer to 
Washington Central Bank vs. Hume (128 U. S., 195); Glanz vs. 
Gloeckler (104 IIl., 573), and like cases holding that where one 
takes out a policy of life insurance upon his life for the benefit 
of another that other, as a matter of course, upon the issuance of 
the policy becomes the absolute owner of the entire beneficiary 
interest therein, the contract not providing otherwise, some of 
such cases going so far as to hold that the contract is in effect 
with the beneficiary: Glanz vs. Gloeckler, supra. A general 
reference to such cases, in a way to suggest that they to any 
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extent voice the law as it existed here prior to 1891, or throw 
light upon the purpose of such law tends to confuse, rather than 
to aid in arriving at a correct solution of the question under dis- 
cussion. 

Let us look at the origin of our statute as it existed in 1891, 
and point out the differences between our original act and that 
of Massachusetts, which we are told it so much resembles. 
Chapter 82, pp. 192, 193, Laws of Massachusetts for 1844, the 
so-called “parent law,” is in the main as follows :— 


Section 1. Any policy of insurance made by any insurance 
company on the life of any person, expressed to be for the 
benefit of a married woman, whether the same be effected by 
herself or by her husband, or by any other person on her be- 
half, shall inure to her separate use and benefit and that of her 
children, if any, independently of her husband and his creditors 
and representatives, and also independently of any other per- 
son effecting the same in her behalf, his creditors and repre- 
sentatives, and a trustee or trustees may be appointed by any 
court authorized to appoint trustees, to hold and manage the 
interest of any married woman in any such policy or the pro- 
ceeds thereof. 


Sec. 2. Where a policy of insurance is effected by any per- 


son on the life of another, expressed therein to be for the bene- 
fit of such other, or his representatives, or for that of a third 
person, the party for whose benefit such policy is made shall 
be entitled thereto as against the creditors and representatives 
of the person so effecting the same. 


The law here supposed to have been modeled thereon, chapter 
158, p. 136, Laws of 1851, is as follows :— 


Section 1. Any policy of insurance made by any insurance 
company on the life of any person, expressed to be for the 
benefit of a married woman, whether the same be effected by 
such married woman or by her husband or by any other per- 
son on her behalf, shall inure to her sole and separate use and 
benefit and that of her children if any independently of her 
husband and his creditors and representatives, and also inde- 
pendently of any other person effecting the same in her behalf 
his creditors and representatives and in case of the death of 
the husband of such married woman such policy and the bene- 
fit thereof shall not go to his executors or administrators but 
shall belong to such married woman, and shall be for her sole 
use and behoof and that of her children. 


Sec. 2. That in case of the death of any married woman for 
whose benefit and that of her children such policy of insurance 
was effected it shall and may be lawful for any court having 
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authority to appoint guardians for the minor children of such 
deceased married woman, which guardian so appointed shall 
have power to hold and manage the interest of such minor 
children in any such policy or the proceeds thereof. 

Sec. 3. When a policy is or has been effected by any person 
on the life of another, expressed therein to be for the benefit 
of such other his representative or that of a third person, the 
party for whose benefit such policy is made shall be entitled 
thereto, as against the creditors and representatives of the 
person so effecting the same. 


A complete key to our law as it stood in 1891 must include 
‘chapter 80, p. 59, Laws of New York for 1840, which is, in the 
main, as follows :— 


It shall be lawful for any married woman, by herself, and in 
her own name, or in the name of any third person, with his 
assent, as her trustee, to cause to be insured, for her sole use, 
the life of her husband for any definite period, or for the term 
of his natural life: and in case of her surviving her husband, the 
sum or net amount of insurance becoming due and payable, by 
the terms of the insurance, shall be payable to her, to and for 
her own use, free from the claims of the representatives of her 
husband, or any of his creditors; but such exemption shall not 
apply where the amount of premium annually paid shall ex- 
ceed three hundred dollars. 


That was substantially adopted here by chapter 182, p. 104, 
Laws of 1862, in these words :— 


It shall be lawful for any married woman to cause to be in- 
sured for her sole use, the life of her husband. her son, or any 
other person, for any definite period, or for the time of the 
natural life of such husband, son or other persons (person;) 
and in case of her insuring such husband, son or other person, 
the sum or net amount of the insurance becoming due and 
payable by the terms of the insurance, shall be payable to, and 
for the sole use of such married woman, free and exempt from 
the claims of the representative of such husband, son or other 
person, or of their or any of their creditors, respectively: 
provided, that such exemption shall not apply where the 
amount of the premium annually paid shall exceed three hun- 
dred dollars, unless it shall appear that such premium shall 
have been paid out of the moneys or funds belonging to such 
married woman; and provided further, that such exemption 
shall apply to the insurance money covered by the premium 
annually paid up to and including the sum of three hundred 
dollars. + 





The main features of the act of 1851 and the act of 1862, the 
former, however, not being specially referred to. were embodied 
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in section 19, ¢. 59, p. 109, Laws of 1870, which, without material 
change, constituted section 2347 of the statutes, prior to the act 
of 1891. Such section may be conveniently presented for an- 
alysis by numbering the significant parts, inclosing in paren- 
theses those which in letter or substance are like the Massa- 
chusetts law, and inclosing in dashes those which are in letter or 
substance like the New York law adopted here, as stated. 


1—Any married woman may, in her own name or in the 
name of a third person as her trustee, with his assent, cause to 
be insured for her sole use the life of her husband, son or other 
person for any definite period, or for the natural life of such 
person ;—2. (and anv person, whether her husband or not, 
effecting any insurance on his own life or on the life of an- 
other, may cause the same to be made payable) or assign the 
policy (to a married woman) or to any other person in trust 
for her benefit; (and 3. every such policy, when expressed to 
be for the benefit of) 4. or assigned—or made payable to (any 
married woman)—5. or any such trustee, 6. (shall inure to her 
separate use and benefit and that of her children,) 7.—and in 
case of her surviving the period or term of such policy the 
amount of the insurance shall be payable to her or her trustee 
for her own use and benefit,—8&. (free from claims of her hus- 
band and of the person effecting and assigning such insurance 
and from the claims of their respective representatives and 
creditors.) 

It will be seen that I. was taken from our act of 1862 and “as 
to insurance upon the life of the husband” is from the New York 
act of 1840, and is not in the Massachusetts law in any form. 2., 
as regards policies expressed to be pavable to married women, is 
in our act of 1851 and the Massachusetts law of 1844. That part as 
to policies assigned to a married woman is not in either act. It 
appears first in our act of 1870, which was framed with special 
reference to the law of 1862, but without any mention of the law 
of 1851. 3. is in the Massachusetts law and in our act of 1851. 
4., as to policies payable to married women, is wholly from our 
act of 1862, and as to policies payable to married women, is 
wholly from our act of 1862, and as to policies assigned to mar- 
ried women is first found in our act of 1870. 5. is first found in 
the law of 1870. 6. is in the Massachusetts law and our act of 
1851. 7., a vital feature, is not in the Massachusetts act. The 
idea thereof is in our act of 1851 and the phrasing adopted in 
the act of 1870 followed the law of 1862. Aside from the word 
“benefit,” which makes the clause more emphatic, it is the exact 
counterpart of the New York act and our law of 1862. 8. is 
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found in the Massachusetts law and our act of 1851, so far as ap- 
plicable thereto, and in the act of 1862, so far as applicable there. 
to, with changes to harmonize with the new features added in 
1870. 

Thus it will be seen that our law, prior to the act of 1801, 
originated in 1870, without any special reference to the law 
of 1851. but with special reference to the act of 1862, 
adopted from New York. The words “inure to the 
benefit of” in the Massachusetts law, not being coupled 
with any provision as to when the clause should op- 
erate, the court there held that it operated instantly, 
making the policy the property of the wife immediately upon its 
issuance. In our law at first, as shown, such words being coupled 
with others indicating that the legislative intention, was that the 
clause should become operative only upon the maturity of the 
policy, the court held that in the meantime it was in abeyance 
and its effect conditioned upon who was the beneficiary at the 
maturity of the policy. There was no question but that under 
that feature of the New York law of 1840, as construed there 
prior to its incorporation into our law of 1870, a policy within 
its terms was the property of the beneficiary from the time of its 
issuance, subject to be realized on by her and her only upon the 
death of her husband, she surviving, regardless of the acts of 
either in the meantime as to assigning the same. A policy of that 
character or any other, whether expressed to be for the benefit of 
a married woman as in the former law, and the law of Massa- 
chusetts, or in any other way, designed for the benefit of such a 
person, was put into a general class, followed by the words 
“shall inure to her separate use and benefit,” ‘and in case of her 
surviving such period or term the sum or net amount of the 
insurance becoming due and payable by the terms of the insur- 
ance shall be payable to her, to and for her own use and benefit,” 
thus giving significant prominence to the feature of the New 
York system not found in that of Massachusetts, largely influ- 
encing the holding in the former that such a policy was not as- 
signable, at the same time preserving that feature which formed 
the only justification for the doctrine that the word “inure” re- 
ferred to the maturity of the’ policy, and if the married woman 
was not then the beneficiary, which depended wholly upon the 
will of the husband, she could not take the insurance. The fur- 
ther feature of the Massachusetts law which contemplates the 
appointment of a trustee for a married woman to manage the 
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policy and the proceeds suggesting care by and for her of the 


policy as her individual property before its maturity, is not found 
in our act of 1851, nor any other legislation here on the subject. 
he absence thereof harmonizes with the idea that the Legisla- 
ture intended the beneficiary not to have any interest in the 
policy, except in the event of her surviving the termination of the 
policy period, and her status as beneficiary not having been 
terminated in the meantime by the act of the assured. 

When our act of 1862 was passed it was not doubted any- 
where, as we understand, but that a policy of insurance payable 
toa married woman, as the statute seemed to plainly say, would 
inure to her benefit, in case of her surviving the policy period. It 
had not yet been held in Massachusetts that the beneficiary in- 
terest of the woman could be sold by her, or taken adversely by 
her creditors, while this court had not yet held that the statute 
did not interfere with the absolute control by the insured over the 
policy during his lifetime. It was not so held till 1868: Kerman 
vs. Howard, 23 Wis., 108. It seems that the Legislature in 
adopting the New York law as an independent act must have 
had a distinct purpose in view, other than to enable a married 
woman to take out a policy of insurance upon the life of her hus- 
band or another, because that existed by necessary inference 
from the act of 1851, and independently thereof. The Legislature 
must also have had a definite purpose in passing the act of 1870, 
in putting the law in the form it existed in 1891, without special 
relerence to the law of 1851, but with strict regard to the law of 
1862, by which all policies payable to married women, issued 
upon the lives of others, were put in one class and it was pro- 
vided that upon the woman surviving till the termination of the 
policy period the proceeds should be paid to her for her sole 
use and benefit, using the feature in that regard of the New 
York law, which had seven years before been held in Eadie vs. 
Slimmon (26 N. Y., 9, 82 Am. Dec., 395), to render the policy 
unassignable by any one in any way. That case was decided be- 
fore this court had taken its stand or Massachusetts had declared 
the effect of its law. When our act of 1870 was framed the con- 
flicting attitudes of the courts were fully known. The fair ex- 
planation of the conflict at first was the variances between the 
laws, which we have noted, indicating that the legislative pur- 
pose here was that the interest of the married woman should 
only attach at the maturity of the policy. The Legislature may 
have sought to make such purpose apparent as to all policies 
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for the benefit of married women, not issued on their own lives, 
by framing the law of 1870 without special reference to the act 
of 1851, but with such regard to the act of 1862, preserving the 
feature as to payment to a married woman in case of her suryiy- 
ing the policy period and making it applicable to all such poli- 
cies. Does it not seem quite plain that the rule of Eadie ys, 
Slimmon, supra, was in mind at the time of the legislation of 
1870, at least to the extent of its bearing on the rights of a mar- 
ried woman surviving till the termination of the policy period, 
she being then the beneficiary ? 

We see no force in the suggestion that the New York law only 
provided for widows, and that our act of 1862 and the feature 
thereof now in section 2347 includes married women, not 
widows. The extension of the law merely extended the princi- 
ple thereof. 

The rule of Eadie vs. Slimmon in New York is by no means 
confined to policies taken out by married women. It applies 
there to all policies payable to such women issued on the lives of 
others, so far as not otherwise provided in the written law. 
There is a strong reason for saying that it was so regarded at 
the time of the passage of the act of 1870, since a most significant 
feature of the law on which is was based was then, as we have 
seen, ex industria made to apply, generally to all policies therein 
mentioned, as before indicated. 

We are wholly unable to see any reason for saying that the 
rule of Eadie vs. Slimmon has been judicially changed in New 
York. True, there are expressions of judges, here and there, 
which can be gathered together, showing some disfavor, but, 
generally speaking, the indications are the other way, and the 
decisions are universally so. That there should be some judicial 
leaning toward the right of a married woman to dispose of her 
insurance as she sees fit need not be wondered at, but that the 
general trend of judicial authority in New York is in favor of 
protecting such persons against danger of parting with their 
policy rights before maturity, seems certain. No discredit 
should be cast on the early New York case, because it was 
founded on a law as to the rights of married women before their 
emancipation from common-law disabilities. After such emanci- 
pation, and some twelve years after the early decision was ren- 
dered, it was carefully reviewed in Barry vs. Equitable Life Ins. 
Soc. (59 N. Y., 587), and there in the light of the new situation 
upon the ground of stare decisis, and reason as well, looking at 
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the matter as an original proposition, it was approved. So im- 
portant did it seem that the principle early declared should not 
he judicially impaired that the court went somewhat out of its 
way to say: “Legislation, enlarging the legal capacity of mar- 
ried women, does not supersede the act of 1840, nor give to them 
other power to deal with a policy issued under it, than they had 
by it: for the reason that the act is an enabling act, confers a 
special privilege, and is in the nature of a law exempting goods 
from execution; that the privilege is given in view of an especial 
legislative intention and policy, which would be subverted if the 
contingent interests arising under it could be treated and dealt 
with as the separate property of a married woman, to be dis- 
posed of or affected by her subsequent contracts.” The legis- 
lative change authorized a married woman with the consent of 
her husband to assign her beneficiary right, and whereas before 
upon the maturity of a policy the proceeds were required to be 
paid to her for “her sole use,” etc., thereby the same were re- 
quired to be paid “as her sole and separate property.” The court 
regarded the substitution of “‘as her sole and separate property” 
for “for her sole use,” and the substitution of partial for total 
disability, as to the assignability of the beneficiary right, as re- 
quiring it to hold such right assignable upon the conditions 
precedent mentioned in the statute, and that as soon as payment 
of the policy to the beneficiary herself ceased to be contingent 
the policy right was liable for her debts the same as any other 
of her “separate property.” 

It will not be profitable to extend this opinion by giving a 
history of Eadie vs. Slimmon outside of New York. We ven- 
ture to say, however, that it has never been disapproved in face 
of a plain written law exempting a married woman’s beneficiary 
right from the claims of creditors of the assured, and providing 
that at the maturity of the contract the proceeds of the policy 
shall inure to her separate use and benefit and that of her chil- 
dren, and in case of her surviving shall be payable to her and 
no one else. The significant words of the original New York 
statute, as adopted here, which, as shown in Amberg vs. Man- 
hattan Life Ins. Co. (i71 N. Y., 314, 316, 317), needed to be 
changed before the beneficiary right could be reached by cred- 
itors, even after the maturity of the policy, prior to the pro- 
ceeds reaching her hands, are present to-day in our statute and 
are absent from the Massachusetts statute, as we have seen. 


In view of the foregoing it seems plain that there is no har- 
VOL. XXXIV.—33 
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mony between the decisions here and those of Massachusetts, 
or those here and elsewhere, or between the Massachusetts 
statute and ours, which furnishes any key to the legislative pur- 
pose intended to be expressed in the act of 1891 until Ellison 
vs. Straw. Our status was one of complete isolation. We had 
a combination of the statutory systems of Massachusetts and 
New York and some new features, and our decisions were en- 
tirely out of line with those of both states and decisions else- 
where. Our law at first provided that an insurance policy upon 
the life of a husband expressed to be for the benefit of his wife 
should inure to her own benefit and that of her children, free 
from any claims of his. creditors. That taken by itself, as an 
original proposition, one might well say was intended to secure 
to the wife and her only, she surviving the assured, the right 
to the proceeds of the policy beyond his power to defeat it other 
than through some valid provision forfeiting the contract. Swb- 
sequently it was further provided that if the wife survived the 
assured “the amount of insurance shall be payable to her 

for her own use and benefit,” free from the claims of others, and 
the two features were joined in one general provision after that 
borrowed from New York was construed there and Massachu- 
setts had taken its stand on the feature adopted from there and 
this court had held differently in respect thereto as regards the 
features in combination. Probably a layman at least would say 
the legislative.purpose was unmistakable to preserve the wiie’s 
beneficiary right so that in the event of her surviving the policy 
period the proceeds would come to her and to her only, and for 
her use and hers only subject, of course, to be treated after so 
coming the same as any other of her “sole and separate prop- 
erty,” yet this court adhered for years to the policy of isolation 
before indicated. As stated in Ellison vs. Straw, ‘ Notwithstand- 
ing studied efforts of lawmakers, by statutory restrictions, to 
guard life insurance made payable to a married woman, so that 
she will enjoy the same in case of her surviving till the maturity 
of the policy, to take according to the terms of the contract, the 
door was left wide open, under the judicial policy of this state, for 
the person taking out the policy and paying the premiums, she 
being a mere beneficiary, to destroy her rights in that.regard at 
any time at his pleasure, by designating some other beneficiary 
to take in her place, or by disposing of the insurance by will.” 
Though the statute permitted easily of a contrary reading, till 
the maturity of the policy with conditions unchanged the bene- 





1905.] Canterbury vs. Northwestern Mut. Life Ins. Co. 515 
fciary was regarded as having no interest therein which the as- 
sured was bound to respect. 

| Such was the situation faced by the Legislature of 1891. 
Eadie vs. Slimmon, had been reconsidered in New York in the 
light of legislation there affecting it and affirmed upon principle 
and authority and held applicable to all insurance in favor oi 
married women upon the lives of others payable to them at ma- 
turity. The significant statutory feature giving rise thereto, in 
part, had been incorporated into our system. The common idea 
of such insurance was to extend help to women in widowhood, 
or women with future possibilities in that regard and to put 
efforts in that respect beyond the power of the beneficiary and 
that of any one else to defeat the same. With that picture in 
view as the Legislature must have seen it, what was intended 
by what it did, ii there is any uncertainty in respect to the mat- 
ter, is strongly suggested by what men would naturally do under 
the circumstances. If there be any idea more remote from the 
thoughts of men in general in taking out life insurance of the 
kind under consideration than any other, it is that the policy 
when obtained will be mere free property in the hands of the wife 
as soon as secured, subject to be disposed of by her at pleasure. 
In the light of the well-known rule for statutory construction 
“the court should look to the whole and every part of the statute, 
and the apparent intention derived from the whole to the sub- 
ject-matter, to the effects and consequences and to the reason 
and spirit of the law, and so construe it as to harmonize and 
give a sensible effect to every portion:” Harrington vs. Smith 
(28 Wis., 43),—can we well doubt what the real legislative pur- 


pose was? 

What was required in 1891 to make effective what we venture 
to affirm is the common thought as to insurance for the benefit 
ofa wife? The law then provided that the insurance “shall inure 
to her separate use and benefit” * * * and upon maturity 
“shali be payable to her for her own use and benefit,” free from 
the claims of her husband or any one claiming under or through 
him. That was inefficient because of the judicial construction, 
so firmly entrenched that only the Legislature could remedy it, 
that the language related to the condition existing at the ma- 
turity of the policy which the husband could at his will control. 
There was nothing in our decisions suggesting that the wife’s 
mere contingent right could be separated from the husband’s 
right and sold by her or taken from her adversely, or that her 
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consent to its transfer was necessary to enable the husband to 
sell the policy. The New York feature which, given its legiti- 
mate effect, would fully protect the wife subject to the right of 
the husband to allow the policy to lapse. The Massachusetts 
feature, under which immediately upon the issuance of the policy 
it was there held to be a subject of absolute ownership by the 
beneficiary, was not favored. It seems quite plain that the 
Legislature supposed that what was needed to secure to the wife, 
and to her only, the beneficiary right in case of her surviving to 
take at the maturity of the policy, was to abolish the rule that 
existing statutes referred to conditions existing at the maturity 
of the policy, leaving the husband in the meantime in absolute 
control. What would most clearly accomplish that? Provide 
that the policy “shall be the sole and separate property of said 
married woman,’ placing those words before the words “shail 
inure to her separate use and benefit” thereby leaving the courts 
no room for holding that the condition of “‘sole and separate” 
ownership was postponed to the time to which it had formerly 
been held the words “inure to her separate use,” etc., pointed, 
and emphasizing the interpolated words beyond all possibility of 
misapprehension as to their import by placing between the words 
“free from,” etc., and the words “claims of her husband,” etc., 
the words “the control, disposition.” That, omitting parts not 
material here, being done, the law took this form :— 


(New York feature) Any married woman may, in her own 
name * * *, cause to be insured for her sole use the life 
of her husband, * * *; and (Massachusetts feature in ef- 
fect) any person, whether her husband or not, effecting any 
insurance on his own life * * * may cause the same to be 
made payable * * * toa married woman * * *; (Mas- 
sachusets feature) and every such policy, when expressed to 
be for the benefit of * * * (New York feature) made pay- 
able to (joint feature) any married woman * * *, (New 
York feature) shall be the sole and separate property of such 
married woman and (Massachusetts feature) shall inure to her 
separate use and benefit and that of her children (New York 
feature), and in case of her surviving the period or term oi 
such policy the amount of the insurance shall be payable to 
her * * * for her use and benefit, free from (New York 
feature) the control, disposition or (New York and Massachu- 
setts feature) claims of her husband and of the person effect- 
ing or assigning such insurance and from the claims of their 
respective representatives and creditors. 


With the thought that was given to the matter when Ellison 
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ys. Straw was decided it became manifest to us all that the Legis- 
lature intended by the act of 1891 a radical change. That idea 
has been confirmed by subsequent study. It seemed to us all 
then that the right of the matter had been reached. No favor 
was given then to the idea which now prevails, but it was thought 
to be quite clear that the Legislature intended to so provide that 
the right of a married woman, when a beneficiary in a life insur- 
ance policy, would be contingent only upon the policy being 
kept in force, and her surviving to take under it; that till the 
proceeds thereof were reduced to possession they should be safe 
from imprudent conduct on her part and the acts of others, in 
harmony with the presumed intent of the assured person in 
such cases. It was thought then that the will of the Legislature 
in that regard was quite plain, and it seems to me so now. It 
was reasoned then that if the legislation permitted of two con- 
structions, that one should be adopted giving to a married 
woman the fullest measure of protection at the maturity of her 
policy right. It was supposed that the Legislature had taken 
radical action to eradicate completely the system that had grown 
up here as to the rights of such persons in such circumstances. 
The disinclination of the court theretofore to recede from its 
ancient moorings in the face of a legislative command, so to 
speak, to do so, the court being so intrenched in such position 
that such command was not appreciated, was seen, in that while 
the legislative purpose seemed plain the court when first called 
upon to act in the matter in Strike vs. Wisconsin Odd Fellows’ 
Mut. Life. Ins. Co. (95 Wis., 583), said no change was intended 
from the rule of Foster vs. Gile, 50 Wis., 603. So a studied at- 
tempt after a careful analysis of the statute in all its aspects as 
to the right of the matter, was made to discover it, and all con- 
curred in the reasoning and in the result. 

In this opinion we have gone over the subject-matter in hand 
as an original proposition without discovering any reason why 
the conclusions reached in Ellison vs. Straw are not right as to 
the point under discussion. My remembrance is that the opin- 
ion correctly mirrors the discussions which led up to the writing 
Ot it. 

It is suggested that the question of the assignability of a mar- 
ried woman’s beneficiary right in a life insurance policy was not 
involved in Ellison vs. Straw; that the sole question was 
whether such right could be seized and appropriated by credit- 
ors and that such question is not here, “but we have no disposi- 
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tion or purpose to indicate that if it were, we should hesitate to 
adhere to that decision.” Thus affirming the adoption of the 
rule of Eadie vs. Slimmon so far as it was grounded on the unas- 
signability of the policy and rejecting the Massachusetts rule in 
Troy vs. Sargent, supra. One view is favored in harmony with 
Massachusetts while the logical effect is rejected in favor of the 
New York idea, which springs from a construction of language 
which is here rejected. 

In Ellison vs. Straw the question of whether the policy was 
assignable was supposed to be the supreme test of whether it 
could be taken from the beneficiary in adversary proceedings 
for the payment of her debts. [I am entirely unable to appreciate 
the statement that the consideration of the supposed underlying 
question was beyond the ultimate one to be decided. Is it true 
that it is not legitimate in reasoning up to a conclusion as to the 
existence of a fact in controversy which is assumed, rightly as is 
supposed, cannot exist in the absence of either of several other 
disputed facts, to take up the minor propositions, either of which 
being solved in the negative would demonstrate non-existence 
of the ultimate disputed fact? If so, our ideas of logic are all 
wrong. 

One of the turning points in all discussions in New York as 
to whether a policy could be seized by the creditors of the wife 
was whether it was assignable by her: Baron vs. Brummer, 100 
N. Y., 372; Amberg vs. Ins. Co., supra. Our statute nowhere 
says expressly that the beneficiary right of a married woman at 
any time shall be exempt from the claims of her creditors. If it 
is her absolute property presently, as held in Massachusetts and 
elsewhere, there is no legitimate ground for holding it to be 
beyond the reach of creditors, except that it is unassignable 
under the law declaring that it shall be paid to her for her use 
and benefit at maturity. 

Before we are through with this subject we must take hold 
fully and firmly of one horn or the other of the dilemma which 
our statute and previous holdings present. That, it was sup- 
posed, was fully appreciated in Ellison vs. Straw and involved, 
necessarily, consideration of whether the policy was assignable 
or not. The point there urged most strongly upon the court, as 
it would appear from the opinion, and as the fact is, as abund- 
antly shown by the briefs of counsel on both sides, is the one 
now said to have been outside the case. I would not venture to 
go this far if the matter rested only in memory, however much 
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it may be said to be corroborated by the opinion. The briefs 
used upon the argument leave the matter unmistakable. I must 
assume that they were not carefully examined in the preparation 
of the opinion of the court. My remembrance is that the point 
given the greatest attention then, as the surest test of whether 


the policy was attachable is the one now turned aside as not 
having been rightly considered. We are unable to see now how 
any logical basis can exist under the statute for holding that the 
policy right cannot be reached by creditors in an adversary way, 


and yet that it is a mere chose in action subject to be transferred 
by the beneficiary at her will in advance of maturity. 

It is urged that in deciding the former case Archibald vs. Ins. 
Co. was overlooked. My Brethren of the majority take that 
view. I do not so remember it. The case was cited then and 
commented on in appellant’s brief to the point that the policy 
was assignable by the beneficiary, and the respondent replied 
thereto briefly, saying that the language relied upon was a mere 
side remark and had no significance, the policy being assignable 
regardless of the attitude of the wife. The facts in that regard 
being perfectly apparent and not pressed upon the court par- 
ticularly, the case was not cited in the opinion. It were better if 
it had been and the opportunity not afforded for saying it was 
overlooked. It was considered utterly unimportant as to the 
decision of the court. 

One very important feature of our present situation, one that 
my brethren have entirely overlooked, remains to be mentioned. 
If appearances are not misleading, the doctrine of Ellison vs. 
Straw, so far as not modified by the Legislature, has become 
incorporated into the written law. By chapter 15, p. 19, Laws of 
1903, enacted in view of the construction given by this court to 
the act of 1891, it was provided that 

Any married woman may, with the written consent of the per- 
son effecting the insurance, assign, encumber or dispose of 
any right, title or interest she may have in, to or under any 
policy of life insurance, whether on the life of herself or her 
husband, or of any other person, and whether such policy be 
expressed to be for the benefit of or assigned or made payable 
to such married woman, or in trust for her, in the same man- 
ner and with like effect as if she were unmarried. The provi- 
sions of this act shall apply to all insurance on lives, whether 
effected before or after the passage of this act, but shall not 
apply to assignments thereof heretofore made. 


While the retroactive feature thereof is probably not effective, 
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the distinct recognition of the doctrine of Ellison vs. Straw and 
effort not to go counter thereto as to assignments already made, 
and determination to remove the disability of married women 
to assign, under certain circumstances, by necessary inference 
provided that the policies not referred to should be wholly un- 
assignable. “Expressio unius est exclusio alterius.” 

The purpose of partially removing the disability of married 
women, as above, was probably to enable them to use their poli- 
cies, under certain conditions, as security for borrowed money, 
thus partly undermining the common purpose of such insurance. 
It were better if the ordinary life policy for the benefit of a wife 
were not assignable at all before maturity, except to procure 
money when necessary to protect it. It were better if insurance 
companies would promote that system, instead of seeking to 
undermine the ancient beneficent purpose of such organizations, 
sacrificing that for the purpose of securing aid in the making of 
investments. But that is wholly a matter of policy, not entitled 
to weight here, except as it is helpful in determining the mean- 
ing of ambiguous laws involving the subject. 

Now we will draw this opinion to a close making no apology 
for its length, but again expressing regret that the point discussed 
could not have been left undecided till a conclusion could be 
reached that would be considered final under existing statutes. 
Since it was supposed that the question should now be met and a 
decision made that would at least reopen what would otherwise 
appear closed by Ellison vs. Straw, duty impelled me also to go 
at length into the matter, expressing with fullness the grounds 
of my dissent from the court’s conclusion. The judicial discus- 
sion on both sides will be helpful to bench and bar when the 
matter shall be presented again. In my treatment of the matter 
I have intended to cover the whole field, what has been decided 
and the legitimate effect, which I think will be claimed for it, con- 
trary to that which my Brethren suggest they would not hesitate 
to decide if it were now up to them to do it. Having taken a 
step in the wrong direction with the best of resolutions that we 
will not take another, when to go further, having started, is the 
natural or necessary consequence of the digression, it is most 
liable to occur, or a return movement indulged in, or an incon- 


gruous position be adopted. 


Our conclusion is that the judgment should be reversed, be- 
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cause the policies are governed by the law as it stood prior to 
1891, but otherwise that it would have to be affirmed on princi- 
ple and on authority of Ellison vs. Straw. 

Siebecker, J. I concur in the opinion of Marshall, J. 
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The execution of trust deeds whose legal effect is that of a chattel mort- 
gage with power of sale is a violation of a provision requiring sole 
and unconditional ownership and forbidding incumbrance by a chat- 
tel mortgage. 

In error to the Court of Appeals of the District of Columbia to 
review a judgment which affirmed a judgment of the Supreme 
Court of the District in favor of defendant in an action on a 
policy of insurance. 


* Statement by Mr. Justice BRown. 

This was an action to recover on a policy of insurance upou 
household furniture and ornaments. 

Defense: That it was provided that the policy should be void 
if the interest of the insured was other than the unconditional 
and sole ownership of the property insured, or if the “said prop- 
erty should be or become encumbered by a chattel mortgage,” 
when in fact it was subject, at the time the policy was written, to 
three trust deeds to secure the payment of various sums of 
money. Plaintiff demurred to the pleas setting up this defense. 
The court overruled the demurrer, entered judgment for the de- 


fendant, which was affirmed by the Court of Appeals: 20 App. 
D. C., 48. 
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Browy, J. 

The sole question presented by the record in this case is 
whether the provision in the policy for the unconditional owner- 
ship of the property by the plaintiff, and for the non-existence 
of any chattel mortgage thereon, was broken by certain trust 
deeds to secure the payment of money in each case. 

Plaintiff relies upon the familiar principle of law that the con- 
ditions of a policy of insurance, prepared, as they are, by the 
company, and virtually thrust upon the insured, frequently with- 
out his knowledge, must be construed strictly, and, while the 
legal effect of a chattel mortgage and of a deed of trust to secure 
the payment of money may be practically the same, they are in 
law different instruments; and that a condition against one is 
not broken by the existence of the other. We recognize the rule 
laid down by this court in Thompson vs. Phoenix Ins. Co. (136 
U. S., 287), that in case of attempted forfeiture, if the policy be 
fairly susceptible of two constructions, the one will be adopted 
which is more favorable to the insured. This rule was reiterated 
in McMaster vs. New York Life Ins. Co. (183 U. S., 25), but we 
cannot recognize it as applicable to this case. 

A deed of trust and chattel mortgage with power of sale are 
practically one and the same instrument as understood in this 
District. In the language of Mr. Justice Morris, in speaking of 
mortgages of real estate in Middleton vs. Parke (3 App. D. C., 
149) :— ; 

‘The deed of trust is the only form of mortgage that has been 
in general use in the District of Columbia for many years. The 
common-law mortgage is practically unknown with us; and 
everyone understands that, when a mortgage of real estate here 
is spoken of, the deed of trust is what is intended. * * * The 
deed of trust is here used as the equivalent of a mortgage; and 
so the term is universally used by the community. Indeed, while 
a mortgage is not necessarily, perhaps a deed of trust, a deed oi 
trust to secure the loan of money is necessarily a mortgage.” 

It was said by this court in Shillaber vs. Robinson (97 U. 5. 
68-78) that, “if there is a power of sale, whether in the creditor 
or in some third person to whom the conyeyance is made for 
that purpose, it is still in effect a mortgage, though in form a 
deed of trust ; and may be foreclosed by sale in pursuance of the 
terms in which the power is conferred, or by suit in chancery.” 

The legal effect of the two instruments has been recognized 
as practically the same in several cases in this and other courts: 
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Platt vs. Union P. R. Co., 99 U. S., 48-57; Palmer vs. Gurnsey, 
7 Wend., 248; Eaton vs. Whiting, 3 Pick., 484: Wheeler & W. 
Mfg. Co. vs. Howard, 28 Fed., 741; Bartlett vs. Teah, 1 Mc- 
Crary, 176, 1 Fed., 768; Southern P. R. Co. vs. Doyle, 8 Sawy., 
60; McLane vs. Paschal, 47 Tex., 365. 

There may be cases under particular statutes recognizing a dif- 
ference between them in reference to the application of the re- 
cording laws, as appears to be the case in Maryland (Charles vs. 
Clagett, 3 Md., 82), but in their essential features and in their 
methods of enforcement they are practically identical. Both are 
transfers conditioned upon the payment of a sum of money; 
both are enforceable in the same manner, and the difference be- 
tween them is one of name rather than substance. The provi- 
sion in the policy is one for the protection of the insurer, who is 
entitled, if he insists upon it in his questions, to be apprised oi 
any fact which qualifies or limits the interest of the insured in the 
property, and would naturally tend to diminish the precautions 
he might take against its deStruction by fire. 

In passing upon the identity of the two instruments in this 
case we may properly refer to the further provision of the policy 
that the interest of the insured must be an unconditional and 
sole ownership. While the breach of this condition is not specifi- 
cally urged in the briefs, we may treat it as explanatory of the 
other condition against the existence of a chattel mortgage. The 
company evidently intended by this provision to protect itself 
against conditional transfers of every kind. The contract of the 
company is a personal one with the insured, and it is not bound 
to accept any other person to whom the latter may transfer the 
property. 

The conditions of the policy in this case were broken by the 
trust deeds, and the judgment of the court below is, therefore, 
affirmed. 
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COURT OF APPEALS OF KENTUCKY. 


TRAVELERS INS. CO. 
v8. 


HENDERSON COTTON MILLS.* 


It is not necessary to allege in the petition that the employee was over 
twelve years of age in case of an employers’ indemnity policy requir- 
ing the employee to be over that age. 

A condition in such policy that action must be brought within thirty days 
of payment of loss by insured is contrary to public policy, and void. 

Declarations to others of the age of a child by the father, since dead, are 
admissible as evidence. 

Where the company failed to defend the suit, though it was stipulated 
that it should do so,,and the insured was compelled to defend, the 
company is liable for the costs of the suit. 


Appeal from Circuit Court, Henderson County. Action by 
the Henderson Cotton Mills agaimst the Travelers Insurance 
Company on an employer’s indemnity policy. From a judgment 
for plaintiff, defendant appeals. 


J. A. DEAN and J. F. Locker, for Appellant. 
MONTGOMERY MERRITT, for Appellee. 
Hosson, C. J. 

On February 22, 1901, John Warren, an employee of the Hen- 
derson Cotton Mills, was killed; suit was brought by his admin- 
istrator against it, and a judgment was recovered for $2,944.40 
and costs, which was affirmed by this court: Henderson Cotton 
Mills vs. Warren’s Adm’r, 24 Ky. Law Rep., 1030. The Hen- 
derson Cotton Mills paid the judgment, and then instituted this 
suit against the Travelers Insurance Company on a policy issued 
to it on the 4th of April, 1900, indemnifying it for the period of 
one year against such losses. The policy reads as follows :— 

In consideration of the warranties in the application for this 
policy, a copy of which is hereto attached and which is made a 
part of this contract, and of two hundred and ten dollars ($210) 
premium, the Travelers Insurance Company of Hartford. 
Conn. (hereinafter called “the company”), does hereby agree 
to indemnify Henderson Cotton Mills of Henderson, county 
of Henderson, state of Kentucky (hereinafter called “the as- 
sured”), for the period of twelve months beginning on the 
iourth day of April, 1900, at noon, and ending on the fourth 


*% Decision rendered, March 25, 1905. 
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day of April, 1901, at noon, standard time, at the place where 
this policy has been countersigned, against loss trom common 
law or statutory liability for damages on account of bodily 
injuries, fatal or non-fatal, accidentally suffered within the 
period of this policy, by any employee or employees of the as- 
sured while on duty within the factory, shop or yards men- 
tioned in said application, or upon the ways immediately adja- 
cent thereto provided for the use of such employees or the 
public, in and during the operation of the trade or business 
described in the said application: subject to the following 
agreements, which are to be construed as conditions. 


Here follow sixteen conditions, the Ist, 9th, 1oth, 11th and 
14th of which are as follows :— 


(1) The company’s liability for an accident resulting in in- 
juries to, or in the death of, one person is limited to fifteen 
hundred dollars ($1,500), and subject to the same limit for 
each person, the total liability for any one accident resulting in 
injuries to, or in the death of, several persons is limited to ten 
thousand dollars ($10,000). 


(o) If thereafter any suit is brought against the assured to 
eniorce a claim for damages on account of an accident cov- 
ered by this policy, the assured shall immediately forward to 
the home office of the company every summons or other 
process as soon as the same shall have been served on him, 
and the company will at its own cost defend against such pro- 
ceeding, in the name and on behalf of the assured, or settle 
the same unless it shall elect to pay to the assured the indem- 
nity provided for in clause “1” of the foregoing provisions, as 
limited therein, 

(10) The assured shall not settle any claim, except at its 
own cost, nor incur any expense, nor interfere in any negotia- 
tion for settlement or in any legal proceeding without the con- 
sent of the company previously given in writing, but he may 
provide at the time of the accident such immediate surgical 
relief as is imperative. The assured when requested by the 
company shall aid in securing information, evidence and the 
attendance of witnesses, and in effecting settlements, and in 
prosecuting appeals. 


_ (11) This policy does not cover loss from liability for in- 
juries to, or caused wholly or in part by, any child employed. 
by the assured contrary to law, nor to, or caused wholly or in 
part by any child employed under twelve years of age where 
no statute restricts the age of employment. 


(14) No action shall lie against the company as respects any 
loss under this policy unless it shall be brought by the assured 
himself to reimburse him for loss actually sustained and paid 
by him in satisfaction of a judgment after trial of the issue. 
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No such action shall lie unless brought within the period within 
which a claimant might sue the assured for damages unless at 
the expiry of such period there is an action pending against 
the assured, in which case an action may be brought against 
the company by the assured within thirty days after final judg- 
ment has been rendered and satisfied as above. The company 
does not prejudice by this clause any defenses to such action 
which it may be entitled to make under this policy. 

The plaintiff did not allege in its petition that John Warren, 
the person injured, was over twelve years of age, and the defend- 
ant demurred to the petition on this ground. The court over- 
ruled the demurrer, holding this matter of defense to be pleaded 
by the defendant. In this ruling we concur. To require the 
plaintiff to set out all sixteen conditions of the policy, and to 
negative the existence of all the exceptions therein contained, 
would be to require too great prolixity of pleading, and would be 
in conflict with the rule that where exceptions are stated in sepa- 
rate clauses of an instrument, and not in the promising or con- 
tracting clause, the plaintiff may in his petition set up only so 
much of the contract as he relies on: Atna Life Ins. Co. vs. 
Glasgow Power Co., 21 Ky. Law Rep., 726; Gardner vs. Conti- 
nental Ins. Co., 25 Ky. Law Rep., 426. 

The action was not brought within thirty days after the plain- 
tiff paid the judgment in favor of Warren’s administrator, but 
was brought on the thirty-first day thereafter. The provisions of 
the fourteenth clause above quoted are relied on to defeat the 
action. The validity of such clauses was recently considered by 
this court in Union Central Life Ins. Co. vs. Spinks (26 Ky. Law 
Rep., 1205), and it was there held that contract limitations of the 
time in which an action may be brought are contrary to public 
policy and void. The previous cases are collected in that opin- 
ion, which is conclusive of the question. 

The defendant pleaded that John Warren was under twelve 
vears of age. This was denied by the reply. The defendant in- 
troduced the mother of John Warren, and two of his brothers, 
who testified that he was born on September 3, 1889, and was 
about eleven years and five months old at the time of his death, 
on February 2, 1901. The mother testified that she kept a record 
in her family Bible of the ages of her children, but that the Bible 
was lost when they moved to Kentucky several years before 
John’s death. She also said that her son Paschal was two years 


and seven months older than John. Paschal also stated the 


same. On the other hand, the plaintiff proved that John Warren 
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was as large as Paschal, and they looked so alike as to appear to 
be twins; that John said at different times that he was thirteen, 
and going on fourteen; that the father of John, who was also 
dead, declared on different occasions that this was John’s age. 
This evidence was objected to by the defendant, and it is insisted 
that the objection should have been sustained. The testimony of 
the mother was only based on her recollection of the date of 
John’s birth. The testimony of her children seems to have been 
based on the information they had received in the family. John 
had the same means of knowledge as they, and the father had the 
same means of knowledge as the mother. But they spoke under 
oath, while the declarations of John and his father were not made 
under oath. The rule excluding hearsay evidence does not ap- 
ply to pedigree, and, in stating what this exception means, in I 
Greenleaf on Evidence, § 104, the learned author says: ‘The 
term ‘pedigree,’ however, embraces not only descent and rela- 
tionship, but also the facts of birth, marriage and death, and the 
times when these events happened. These facts, therefore, may 
be proved in the manner above mentioned, in all cases where 
they occur incidentally and in relation to pedigree. Thus, an 
entry by a deceased parent or other relative, made in a Bible, 
family missal, or any other book, or in any document or paper, 
stating the fact and date of the birth, marriage or death of a 
child or other relative, is regarded as a declaration of such par- 
ent or relative in a matter of pedigree.” It will be observed from 
this that an entry in a family Bible is not admitted on the ground 
that it was made at the time of the transaction, but as the declara- 
tion of the deceased parent or relative in a matter of pedigree. 
In Swink vs. French (11 Lea, 78), the question was whether 
Olivia Swink was twenty-one years of age at the time the con- 
tract relied on was made. Her husband, she being dead, was 
allowed to state that she had told him that she was born on July 
17, 1850, although it was shown in that case there was a record 
of her birth in a family Bible, which was in the possession of an- 
other member of the family in another county than the one in 
which the trial was had. To same effect are Cope’s Adm’r vs. 
Pearce, 7 Gill (Md.), 247; Clements vs. Hunt, 46 N. C., 400. A 
person may testify to his own age, although his information is 
based entirely on hearsay from members of the family: Cheever 
vs. Congdon, 34 Mich., 296; Hill vs. Eldridge, 126 Mass., 234; 
Cherry vs. State, 68 Ala., 29; Railway Co. vs. Coggin, 73 Ga., 
689. The declarations of the father and John Warren were not 
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self-serving, but were made in the usual course of things. The 
recollections of the father and the boy himself are as much to be 
trusted as the recollection of the physician, the midwife, the 
nurse or the neighbor, and therefore their admission did not in- 
fringe the rule that the best evidence must be produced. 

The verdict is not against the weight of the evidence. The 
jury were warranted in finding interest from the bringing of the 
suit under the prayer of the petition for all proper relief, although 
such interest was not specitically prayed in the petition. 

As the insurance company did not defend the suit, and the 
cotton mills company had to defend it and could not make a set- 
tlement, the court properly held the insurance company liable 
for the costs of the action upon its policy of indemnity. 

Judgment affirmed. 


COURT OF APPEALS OF KENTUCKY. 





HARTFORD FIRE INS. CO. oF Hartrorp, CONN. 
v8. 
McCLAIN Et AL.* 


The insured sold his stock under an agreement that the business should 
be continued in his name and that he should hold the assets to indem- 
nify him against loss from debts contracted and to secure the sum 
owing. 

Held, That the arrangement was not a partnership, but the insured was 
bound as principal to those selling in reliance on him. 

Held, That the insured had an insurable interest in the goods bought in 
his name and in the stock. 


Held, That where his pecuniary interest equalled the insurance, the nature 
of his title and the fact that another had an interest was immaterial. 

Held, That the trustee of an express or implied trust may insure in his 
own name for the benefit of the owner, and failure to disclose the 
beneficiary is not a concealment of material facts as to the risk or 
interest of insured. Where the insurer knew that both parties were 
in control and the buyer was attending to the business, the policy was 
valid, 

The statute making statements in the application mere representations 
which must be material to avoid the policy applies also to the policy. 
The non-disclosure of facts relevant to the transaction, but not affect- 
ing the risk, is not ground for forfeiture. 


Appeal from Circuit Court, Graves County. Action by R. F. 
McClain and another against the Hartford Fire Insurance Com- 





* Decision rendered, March 1, 1905. 
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pany of Hartford, Conn. From a judgment for plaintiffs, de- 
fendant appeals. 

W. S. Pryor, W. B. STANFIELD, and BARGER & HICcKs, jor 
Appellant. 

Ropinson & THOMAS, for Appellees. 

O’REAR, J. 

Appellee R. F. McClain owned a stock of merchandise at 
Lynnville, on which he carried an insurance with appellant 
against fire. In the fall of 1902 he sold his stock of goods to 
appellee J. S. Longmire for $2,400, and the payment by Long- 
mire of all outstanding debts owing on behalf of that business. 
It was agreed between them that the business was to be con- 
tinued in the name of R. F. McClain, who loaned his name and 
credit to Longmire in the business. McClain was to hold the 
assets of the business to indemnify him against loss by reason 
of debts contracted, as well as to secure the sum owing him. A 
new policy of insurance was taken out on the stock by Longmire 
in the name of McClain on October 10, 1902, for the term of one 
vear, in the sum of $2,500. Longmire paid off all he owed to 
McClain about January, 1903, including debts to wholesale mer- 
chants owing by McClain, and which Longmire had assumed as 
part of the purchase price of the goods. But he had continued 
buying from wholesalers, and owed them about $1,800 on July, 
1903, when the insured property was destroyed by fire. This 
suit on the policy, issued in the name of R. F. McClain, was 
brought by appellees, R. F. McClain and J. S. Longmire; alleg- 
ing the facts first recited. and that they, as partners trading 
under the stvle of R. F. McClain, effected the insurance in that 
name for their joint benefit. 


The only defenses necessary to be noticed are: (1) That the 
contract of insurance provides :— 


This entire policy, unless otherwise provided by agreement 
indorsed hereon or added hereto, shall be void if * * * the 


interest of the insured be other than unconditional and sole 
ownership. 


(2) It is also provided in the contract :— 


This entire policy shall be void if the insured has concealed 
or misrepresented, in writing or otherwise, any material fact 
or circumstance concerning this insurance or the subject there- 


of, or if the interest of the insured in the property be not truly 
stated therein. 


The verdict and judgment were for the appellees, under in- 
VOL. XX XIV.—34. 
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structions that assumed the insurer’s liability upon the state oj 
facts set out. 

If Longmire had been doing business under the trade-name 
of R. F. McClain, and had taken out the insurance in that name. 
there being no fraudulent concealment of his ownership and in- 
terest, we perceive no reason why it might not have been a valid 
contract of insurance. Or if McClain and Longmire were part- 
ners in the ownership of the stock of merchandise, and carrying 
on their business under the style or firm name of R. F. McClain. 
there is no reason why an insurance contract made on behalf of 
the partnership in that name is not as binding as any other con- 
tract made by or on behalf of the partnership would be: Joyce 
on Insurance, § 944; Ostrander, Ins., § 106. But were they 
partners? Partnership is a status dependent upon contracts be- 
tween two or more persons. Its distinguishing essential ele- 
ments are the contract or agreement to become partners, and 
the sharing of profits or losses proportionally. Its members 
may contribute money, property or labor, or any of them; but 
unless there is an express agreement to share profits (and im- 
pliedly, if not expressly, to bear losses), in a given proportion, 
among the parties to the agreement, it is not a partnership, what- 
ever other rights the parties have: Miller vs. Hughes, 1 A. K. 
Marsh., 182. In the case at bar the agreement did not contem- 
plate, in any event, that McClain was to share profits, or to bear 
any part of the losses. His relation to Longmire was in the na- 
ture of a suretyship, or guarantor holding in pledge as indemnity 
the stock of goods in question. If the business made money, 
Longmire was to get all of it. If it lost, McClain, as between 
him and Longmire, was to bear none of it. It is said, however, 
that McClain was bound to the public dealing with the concein 
asa partner. It would rather seem that he was bound as princi- 
pal to those who dealt with the concern on the faith.that it be- 
longed to McClain. But this in no sense affected McClain’s right 
to or claim upon the property as a supposed partner. The rea- 
son he was bound to those dealing with the concern upon the 
faith that it was his business was upon the principle of estoppel, 
as well as of agency. Letting himself be held out as a principal, 
whereby persons were induced to deal with the concern upon a 
belief that he was principal, estopped him from saying to them 
afterward that he was not in fact principal and owner of the 
goods. In addition, in this case, McClain having expressly at 
thorized Longmire to buy goods for the latter in the former's 
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name as ostensible principal and owner, as between the seller 
and McClain the latter may be treated as sole principal, or joint, 
as may be elected by the seller. So we see that, under the agree- 
ment between McClain and Longmire, they never agreed to be- 
come partners; they had not agreed to share profits or losses in 
the enterprise; they were not, either in fact or in law, copartners 
for any purpose. Yet McClain was bound to those selling goods 
to the concern upon the reliance induced by his act that he was 
principal or partner. As there was not a partnership between 
McClain and Longmire, there was no insurance issued to such 
firm. 

The question next arises, what was McClain’s interest in the 
property insured? That he was not the beneficial owner was clear 
enough. As between him and Longmire he held the title to the 
property as an indemnity against liability for merchandise bought 
on his credit by Longmire. The agreement was enforceable as 
between them. It appearing that McClain was bound for mer- 
chandise bills to the amount of $1,800, he had a material interest 
in the goods and their preservation. The value of the insured 
stock was greater than $1,800, by $2,000 above the direct interest 
therein of McClain. The excess, as pledgee, he held in trust for 
the beneficial owner, Longmire. That these interests were in- 
surable interests, we have no doubt. It is said in Joyce on Insur- 
ance (volume 2, § 895): “Although an absolute ownership is a 
common form of insurable interest, the term does not necessarily 
imply any property in the subject of insurance, or ownership 
thereof, for it is well settled at the present day that an insurable 
interest need not amount to a right of property or of possession. 
Whenever a legal connection can be shown to exist between in- 
jury to the thing insured and the loss to the party insuring, it is 
sufficient. So, if one has a right’which’may be enforced against 
the property, and which is so connected with it that its injury or 
destruction will necessarily damnify him, he has an insurable 
interest therein. And whoever has such title that, if the prop- 
erty were lost without insurance, the loss would fall on him, has 
an insurable interest. The interest of a mortgagor is within the 
rule, So, if one insured has any interest that would be injured 
if the peril insured against should happen, his contract of insur- 
ance is a valid one.” Again, in section 928, the same author 
says: “If a merchant furnishes another with a stock of goods, 
depending for his payment upon the latter’s success in business, 
he has an insurable interest in such stock.” 
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It is claimed for appellant, however, that, although McClain’s 
interest might be an insurable one, yet appellant never agreed 
to insure that particular interest, but, instead, expressly re- 
stricted its contract to an insurance of the property provided it 
was owned solely and exclusively by the insured named in the 
policy; to wit, R. F. McClain. The provision of insurance poli- 
cies regarding the extent of ownership by the assured has be- 
come familiar in the decisions of the courts. The insurance js 
not of the title, but is to indemnify the insured against loss of the 
thing. Therefore, if it be lost or damaged by fire, and if the loss 
to the assured is equal to the indemnity contracted by the in- 
surer, every element material to the risk is satisfied. Anything 
beyond becomes wholly immaterial. The parties are deemed to 
have in mind, in contracting, the making of a valid contract by 
which the insurer, for an agreed consideration, assumes the risk 
of loss or damage by fire to the thing insured, instead of the 
owner’s bearing it. The writing between them must be so con- 
strued if its terms will admit of it. If the insured has pecuniary 
interest in the thing insured, equal or greater than the insurance, 
it cannot be material to the risk that somebody else has some in- 
terest in the property, or that the assured does not own the abso- 
lute and unconditional title: Germania Ins. Co. vs. Rudwig, 80 
Ky., 234. A trustee of an implied as well as of an express trust 
may effect an insurance in his own name for the benefit of the 
cestui que trust. Such contracts though the names of the bene- 
ficiaries are not disclosed, are not repugnant to the clause in the 
policies concerning concealments or misrepresentations of any 
material fact concerning the risk or of the interest of the insured: 
California Ins. Co. vs. Union Express Co., 133 U. S., 387; 
Pheenix Ins. Co. vs. Hamilton, 14 Wall., 504. Where as in this 
case, no representation was made by the insured, there is no mis- 
representation at all; nor is there a concealment of any materiai 
fact, although the names of some of the beneficiaries of the 
policy are not disclosed. McClain holding the excess in the 
stock above his own liability as trustee for Longmire, the insur- 
ance taken in his own name is nevertheless for the benefit of his 
cestui que trust, and will be so treated. In some cases it is im- 
portant to the insurer to know who is interested in the property, 
in order that it may form a judgment as to the probable care 
that will be given in its custody and preservation. But in the 
case at bar the insured and Longmire were known to the insurers 
to be both in control and that Longmire was the only one who 
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actually attended to the store, whether as clerk or manager or 
owner. There was therefore no concealed risk, and no material 
concealment in not divulging the exact nature and extent of 
Longmire’s interest in the property insured. The statement in 
the policy as to concealment or misrepresentation is to be con- 
strued, also, in the light of the statute of this state (Ky. St., 1903, 
§ 639), which reads: “All statements or descriptions in any 
application for a policy of insurance shall be deemed and held 
representations and not warranties; nor shall any misrepresen- 
tations, unless material or fraudulent, prevent a recovery on the 
policy.” The insured is not bound by the exact letter of such 
statements nor is his policy voided if matter though relevant to 
the transaction but not material to the risk has not been dis- 
closed particularly where no question was asked concerning it: 
Kenton Ins. Co. vs. Wigginton, 89 Ky., 330; Lancashire Ins. 
Co. vs. Monroe, tor Ky., 12. 

Counsel for appellant urges that the stipulation invoked in this 
case is not found in an application for the insurance, but in the 
contract itself, and that the statute speaks only of applications for 
insurance. In the cases from this court cited above, some of 
them, in applying this identical statute as is here done, have 
treated it as applying to the terms of the policy, as well as to the 
application which precedes it. And such seems to be the logic of 
the matter. The stipulations as to interest and title, though in 
the policy, not signed by the assured, amount to representations 
by him of facts, if not assurances on his part, and are of the sub- 
ject-matter, and within the very mischief sought to be remedied 
by the statute quoted. 

The judgment of the Circuit Court—the trial having been in 
conformity to the principles herein announced—is affirmed, with 
damages. 
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COURT OF APPEALS OF KENTUCKY. 


BARRETT ET AL. 
v8. 
MUTUAL LIFE INS. Co. or NEw Yorx.* 
Where the statute permits action for paid-up policy within fifteen years 
a delay of eight years is not laches. , F 


Where a demand for a paid-up policy was refused on the ground that the 
policy was without value, and no longer in force, it was unnecessary 
tender the policy to the company as required by its conditions, in 

order to sustain a suit. 


Appeal from Circuit Court, Henderson County. Action by 
Clara P. Barrett and another against the Mutual Life Insurance 
Company of New York. Judgment for defendant. Plaintiffs 
appeal. 


M. C. & G. D. Givens and Locxetr & Locker, for Appel- 
lants. 


EDWARD [L. SHORT, YEAMAN & YEAMAN, and Gruss & 
GrRuBB, for Appellee. 
Hosson, C. J. 
On December 16, 1889, the Mutual Life Insurance Company 
of New York issued a policy of insurance upon the life of Thomas 
T. Barrett for the sum of $5,000, payable to his wife, Clara P. 
sarrett, at his death, in consideration of an annual premium of 
$189 to be paid on December 16th of each year for twenty years. 
Barrett paid four annual premiums, but failed to pay the annual 
premium due December 16, 1893. The policy contained this 
clause: “After three full annual premiums have been paid upoi 
this policy, the company will, upon the legal surrender thereof 
before default in payment of any premium, or within six months 
thereafter, issue a non-participating policy for paid-up insurance, 
payable as herein provided, for the proportion of the amount of 
this policy which the number of full years’ premiums paid bears 
to the total number required, but said paid-up policy shall not 
provide for any return of premiums.” Barrett did not demand 
a paid-up policy within six months after he failed to pay the pre- 
mium in December, 1893, but on December 7, 1894, he wrote to 
the company, demanding a paid-up policy. The correspondence 





* Decision rendered, March 22, 1905. 





1905. ] Barrett et al. vs. Mutual Life Ins. Co. 535 


of the company for that period has not been preserved, and 
therefore Barrett’s letter is not produced, but his testimony on 
this subject is confirnted by the letter which he received from the 
company in answer to his letter, which, among other things, con- 


tains the following: — 

Your letter of the 7th inst. is received. According to my 
books, I find that policy No. 383,796 was issued on your life 
December 16, 1889, for $5,000, and the annual premiums, 
amounting to $189.85 each, were paid for four years up to 
December 16, 1893. The policy lapsed for non-payment of the 
premium due at that time and as application for a paid-up 
policv was not made within six months, the policy became for- 
feited according to its printed terms, and has no value at the 
present time. 

This action was filed by Barrett and wife on December 23, 
Igo1, to compel the company to issue to him a paid-up policy. 
The company relies upon limitation, because the action was not 
brought for eight years after the default occurred. In Washing- 
ton Life Ins. Co. vs. Lyne (26 Ky. Law Rep., 1070) the cases on 
this subject are collected, and the rule is deduced from them 
that the demand for a paid-up policy must be made within five 
years after the default is made in the payment of premiums, but 
that, when the demand is made in time, the action to compel the 
issuance of the paid-up policy may be brought on the written 
contract at any time within fifteen vears after the cause of action 
accrued. The statute of limitation is not, therefore, available in 
the case before us. 

The defendant also relies upon laches upon the part of the 
plaintiffs in not bringing their action sooner, but, as the action 
was brought after about eight years, or something like seven 
years before the statute would bar it, there is nothing to sustain 
this defense. 

lt is further insisted that there was no surrender of the policy, 
or offer to surrender it, and that therefore the action cannot be 
maintained. But there being a demand for the paid-up policy, 
and that demand being unequivocally refused upon the ground 
that the policy was without value, and no longer in force, it was 
not incumbent upon Barrett to go through the idle form of ten- 
dering the policy to the company. The unconditional refusal to 
issue a paid-up policy for the reasons stated in the letter above 
quoted relieved Barrett of the necessity of tending the policy, 
just as proofs of loss are unnecessary where there is an uncondi- 
tional denial of liability. 
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The New York statutes relied on have no extraterritorial op- 
eration. This question was fully considered in Washington Life 
Ins. Co. vs. Glover, 25 Ky. Law Rep., 1327. 

Judgment reversed, and cause remanded for a judgment 


and 
further proceedings consistent herewith. 


SUPREME COURT OF IOWA. 
METTNER 
vs. 
NORTHWESTERN NAT. LIFE INS. CO.* 


The policy provided that it might be reinstated on application within 
sixty days after forfeiture on evidence of good health and payment 
of arrearages. Insured forwarded premium a day too late, and was 
notified that it would be held for thirty days in case of application on 
a blank inclosed for reinstatement, and if no application were received 
it would be assumed that the return of the money was desired. The 
certificate contained a waiver of the law forbidding a physician to 
testify. No application was received, and the remittance was returned 
after sixty days, and was sent back to the company and again re- 
turned with a health certificate not containing the waiver, and with 
the statement that, if signed and approved, the policy would be rein- 
stated. The insured again returned the remittance and the next pre- 
mium which were returned after fifteen days with the statement that 
the policy had lapsed. 

Held, That the unauthorized introduction of the waiver, together with the 
unreasonable retention of the remittances without explanation waived 
the forfeitures. 

Held, No consideration was necessary to support the waiver. 


Appeal from District Court, Chickasaw County. Action to 
recover damages for the wrongful and unlawful forfeiture by the 
defendant company of a policy of life insurance held by plaintiff 
therein. The case was by agreement tried to the court without 
a jury, resulting in a judgment for plaintiff for the amount of 
premiums paid, with interest. Defendant appeals. 


Brown & Kerr and F. F. SWALE, for Appellant. 
R. FEYERBEND and SPRINGER, CLARY & Conpon, /or Ap- 
pellee. 
DEEMER, J. 
In July of the year 1892 the Federal Life Association of Lowa, 


* Decision rendered, April 5, 1905. 
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a corporation doing a life insurance business in this state, issued 
to plaintiff a policy of life insurance in the sum of $1,000, upon 
condition that he pay a quarterly premium of $7.39 on or before 
the 1st days of January, April, July and October in each year 
during the life of the policy. This policy provided, among other 
things, that, if any quarterly payment be not paid when due, time 
being made of the essence of the contract, the policy should be 
null and void, and all payments should be forfeited to the associ- 
ation. Jt also provided that, if any member forfeited his mem- 
bership, he might within sixty days after the default make a 
written application for reinstatement, and, upon furnishing sat- 
isfactory evidence of good health, and upon payment of all ar- 
rearages, be reinstated by the board of directors. It was also 
provided that, when the policy had been sustained for five con- 
secutive years or longer, if the policyholder did not wish to 
make further payments, a paid-up, non-participating - policy 
would be granted for the full amount of the savings fund accu- 
mulations standing to the credit of the policy, payable at death, 
provided the policy was legally surrendered therefor, at the office 
of the company, within three months from date of lapse. This 
savings fund was to be made up from the surplus derived from 
quarterly payments in excess of the amount necessary to create 
a surety fund, limited to $10,000, an expense fund, limited to 
seventy-five cents per quarter, and the payment of death losses 
actually resulting. July 25, 1900, the National Mutual Life As- 
sociation of Minneapolis contracted with the Federal Life As- 
sociation to assume all its policy obligations, pursuant to the 
terms of the several policies, and to the articles of incorporation 
and by-laws of the said Mutual Life Association. One of the 
by-laws of this latter company provided that premiums should 
be paid in advance, and that failure to make any payment on or 
before 12 o’clock noon of the day when due ipso facto canceled 
the contract, and released the company and the insured from 
any further liability. February 21, 1901, the defendant company 
reinsured plaintiff's policy, and assumed all the policy obliga- 
tions of the National Mutual Association, subject to the pro- 
visions of the several policies and by-laws of the Mutual Com- 
pany, and the provisions of the first contract of reinsurance. 
The policy of reinsurance between the Mutual Life Company 
and the Federal Association contained this provision :— 


lt is understood that the policy or certificate assumed shall 
be charged with a lien of a sum equal to the present value of 
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the face of the policy or certificate assumed, due at the end 
of the present expectancy of the life assumed as shown by the 
American Experience Table of Mortality, at 4/2 per cent in- 
terest, plus 4 per cent of the face of the policy for general fund 
purposes, said lien constituting a single premium which is 
loaned by said National Mutual Life Association to the said 
assured, against which shall be credited all premiums or as- 
sessments hereafter paid by said member, with 4% per cent 
interest thereon from the date of payment, the unpaid portion 
to be payable from the face of the policy or certificate at ma- 
turity, the same to be considered as security therefor, 

And in the contract between these two companies we find this 

provision :— 


It is understood and agreed that the members of the said 
party of the second part, reinsured hereunder by said party of 
the first part, shall be reinsured upon what is known as the life 
expectancy or single premiuin plan, whereby each of such re- 
insured members shall be charged with a single premium 
according to his attained age and 4% per cent interest, which 
single premium represents the present worth of the face of the 
policy or certificate assumed due at the end of the life ex- 
pectancy of the life reinsured according to the American Ex- 
perience Table of Mortality at 4% per cent compound inter- 
est, plus 4 per cent of the face of such policy or certificate as a 
life loading for expenses, which single premium shall be 
treated as a loan by said party of the first part to such mem- 
ber and may be paid in one sum or in installments or pre- 
miums, and such reinsured member shall have the privilege 
of paying such installments of premiums or assessments as he 
has heretofore been paving to said party of the second part, 
or he may pay the regular installments required by the life 
expectancy or single premium plan of said party of the first 
part or he may pay larger sum at his option, receiving credit 
ior the payments made by him to said party of the first part, 
and in event of maturity of the certificate or policy bv death 
before such single premium shall have been thus paid, then 
the balance thereof shall be paid by the beneficiary or reserved 
by the said party of the first part, from the face of the policy. 
Plaintiff did not remit the quarterly premium due July 1, 1902, 

until the 2d day of that month; and, according to the statement 
‘of the defendant company, this premium was not received by it 
until July 7th. Upon receipt thereof, and under date of July 7th, 
the defendant wrote plaintiff to the effect that the premium was 
due June 30, 1902; that it was not received until July 7th, and 
that, by the terms of the policy, it became forfeited ipso facto; 
that his (plaintiff’s) insurance had terminated; and that he was 
no longer a member of the company. It also stated that the 
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remittance would not be received or accepted in payment of the 
premium, but would be held subject to plaintiff's order. Plain- 
tiff was also informed in this letter that reinstatement of a lapsed 
policy was discretionary with the officers of the company, and 
could only be obtained upon satisfactory evidence of continued 
good health. He was also informed that, if he desired reinstate- 
ment, he should fill out an inclosed blank form of health certifi- 
cate, and that, if he was reinstated, his policy would be credited 
with the premium sent, and his policy thus revived. The letter 
continued as follows :— 

“If your application for reinstatement is not received within 
thirty (30) days we will take it for granted that you desire us to 
return the remittance to you, 

“The Northwestern National Life Insurance Company does 
not by thus treating or holding your last remittance, nor by 
sending, or receiving, or considering an application for rein- 
statement or a health certificate, nor in anything it does in the 
premises, or hereby, except by absolute reinstatement and re- 
vival of the policy and written notice thereof to you, waive the 
forfeiture which has occurred.” 

Plaintiff made no ‘reply to this letter, and on September 5th 
the defendant returned the premium remittance received from 
him. Under date of September 15th, plaintiff returned the pre- 
mium to the company, and it, in turn, on September 17th, re- 
turned the same to plaintiff, with a statement that his policy had 
lapsed, and that, to renew the same, it was necessary to have a 
health certificate duly signed; and another blank was sent, to be 
filled out and returned to the company. A statement was made 
in this letter to the effect that if the health certificate, when re- 
turned, should be approved by the medical department of the 
company, the policy would be reinstated ; otherwise the premium 
would be returned, as the policies were then null and void. 
Again, under date of September 26th, plaintiff returned the pre- 
mium due July Ist, and also sent a draft for the premium matur- 
ing October Ist. Thereupon, under date of October 11th, the 
company returned these drafts, with a statement that the policy 
had lapsed. No further payments were made by the plaintiff, 
and this action was commenced February 12, 1903. 

Plaintiff never furnished the defendant company with a health 
certificate, nor did he at any time expressly object to the forms 
sent him by the company. His position was embodied in the 
following excerpt from his letter of September 15th. 
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It might interest you, if I tell you, that the Mettners often 
paid said premiums after they were due and that your new 
policy [the National Life] expressly provide, that unpaid pre- 
miums shall be a debt to your company you to have a lien, ete,, 
on policies. Other matters, which I need not now disclose, 
combine to estop you from claiming forfeiture. 


You can consider this a written notice of our election to in- 
sist on our rights under the said policies. 

The blank health certificate first sent the plaintiff contained, in 
addition to the usual requirements, a waiver of the provision of 
the law prohibiting plaintiff's physician from testifying against 
him, and an agreement that, from that time on, plaintiff would 
be bound by present and future by-laws of the company. The 
second health certificate contained no such provisions. 

Under the facts above recited, plaintiff's counsel practically 
admits there was a forfeiture of the policy for non-payment of 
the premium due July Ist, and that he cannot recover in this 
action unless he shows a waiver of this forfeiture, or an estoppel 
on the part of the defendant from relying thereon. While many 
things are relied upon as constituting this waiver or estoppel, we 
shall not refer to all, but will content ourselves with a reitera- 
tion of those matters by which we are constrained to hold that 
the trial court was justified in coming to the conclusion that it 
did, or which to our minds furnish such a basis for its finding as 
to preclude our interference. Before going to these, it may be 
well to again state what a waiver is. It has been shortly defined 
as “the intentional relinquishment of a known right.”” Perhaps 
a better and more comprehensive definition is given by Mr. 
Bishop in his work on Contracts, § 792, as follows: “Waiver in 
a general way, may be said to occur whenever one in possession 
of a right conferred either by law or by contract, and knowing 
the attendant facts, does or forbears to do something inconsist- 
ent with the exercise of the right, or of his intention to rely 
upon it, in which case he is said to have waived it, and he is 
estopped from claiming anything by reason of it afterward.” 

We now recur to the facts. The receipts given by the defend- 
ant for premiums paid each contained this statement: “It is 
understood that the receipt by this company of payments after 
due is only on condition that the member is alive and in good 
health at the time of such receipt.” On this statement, re- 
enforced by a custom on the part of the other companies to 
accept premiums after due, plaintiff says he relied when he sent 
the premium on July 2, 1902. That is to say, he testified that 
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he believed therefrom that defendant would receive Overdue pre- 
miumis if the insured was in good health at the time the premium. 
was received. Defendant received the July premium on the 3d 
of that month, and, in acknowledging the receipt thereof, made 
the statements to which we have already referred; among them 
being a virtual promise to return the money within thirty days 
if an application for reinstatement had not then been received. 
Plaintiff was justified in believing that, if the remittance was not 
returned within the time promised, the matter was still open for 
reinstatement, or that the company would not rely upon the for- 
feiture. Plaintiff had in fact sixty days within which to apply 
for reinstatement, and it will be noticed that the defendant, in- 
stead of returning the money, as promised, held it until after the 
sixty days for reinstatement had passed, and then stated that it 
had been held for thirty days awaiting receipt of health certifi- 
cates on account of lapse of policy at the time the premium was 
received. In its first letter, under date of July 7th, it had de- 
manded a form of health certificate which it was not authorized 
to demand, and imposed conditions to reinstatement which it 
could not insist upon. This of itself is quite significant, and per- 
haps relieved the plaintiff from making any attempt to comply 
with the terms of his contract as to reinstatement. But however 
this may be, the defendant offers no excuse for the retention of 
the money from August 7th to September 5th; and we cannot 
say, as a matter of law, that plaintiff did not have the right to 
assume that defendant had waived its right of forfeiture, and 
was content to hold the premium without any application for 
reinstatement. He did not learn.anything to the contrary until 
it was too late to furnish a health certificate in compliance with 
the terms of his policy. That is to say, the money was not re- 
turned to him finally until September 5th. Again, when plaintiff 
returned the premium due July 2d, and the one maturing Octo- 
ber Ist, in a letter of date September 26, 1902, which must have 
been received by the defendant on the 27th of that month, noth- 
ing was said or done by the company until October 11, 1902, 
When it returned these premiums, with a statement that the 
policies had lapsed. This conduct on the part of the company, 
which was in no manner explained by it on the trial—for it 
offered no testimony from its officers or agents—was sufficient, 
in our judgment, upon which to base a finding of waiver or es- 
toppel. An insurance company cannot exact new conditions for 
reinstatement. If it does so, and insists thereon, it may be held! 
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to have waived the presentation of any other, and to be bound 
on its original contract: Davidson vs. Society (Minn.), 39 N, 
W., 803. But however this may be, the conditions were such 
that when defendant received plaintiff's letter of September 26th, 
inclosing the July and October premiums, and stating that he 
did not recognize its declaration of lapse, and that, if it refused 
to receive the premiums, he should apply to the courts for pro- 
tection, it should -have acted with great promptness. Receipt 
and retention of premiums after forfeiture is a waiver thereof, 
This defendant knew. It also knew that plaintiff was insisting 
there had been no valid forfeiture. Under the circumstances, it 
was defendant’s duty to be on the alert to see that no premiums 
were received and retained after the declaration of forfeiture for 
more than a reasonable time within which to return them. [i 
knew or should have known that, if it kept them for more than 
this reasonable time, the forfeiture would be waived: United 
Brethren vs. Schwartz (Pa.); Jenkins vs. Ass’n (Ga.), 36 S. E., 
945; Weiberg vs. Ass’n (Minn.), 76 N. W., 37. The defendant 
company kept this last remittance from September 27th until 
October 11th without any explanation therefor. Indeed, it gives 
no reason now for not returning the money at once. Whether 
or not these premiums were retained an unreasonable length of 
time was a question of fact for the trial court, and with its con- 
clusion on this matter we are not disposed to interfere: Odd 
Fellows Ass’n vs. Sweetser (Ind.), 19 N. E., 722. 

As has been observed, the case was tried to the court as a law 
action, and we are constrained to holc that there was enough 
evidence to justify it in finding that there was a waiver of the for- 
feiture for non-payment of the July premium. No consideration 
was necessary to support the alleged waiver. Such a result 
arises from conduct, and is ordinarily a question of fact for the 
triers of such issues. 

Appellant has not successfully met these propositions. It con- 
tends that while waiver might, perhaps, be found from the facts 
we have recited, yet, as it was without consideration, it might be 
retracted, and was in fact in this case, and therefore is not bind- 
ing upon it. But this is manifestly unsound. The delay was not 
long in either case, it is true; but the circumstances were such 
as to require prompt action on the part of the company, and it 
has offered no excuse whatever for its conduct. It planted itself 
squarely on a technical forfeiture, and is in no position to com- 
plain of a technical rule as to waiver. It sought to impose new 
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and unwarranted conditions in its blank form of application for 
reinstatement, and offers no excuse or justification therefor. It 
did not finally return the July premium until plaintiff had lost 
his right to reinstatement in accord with the terms of his con- 
tract. Forfeitures are not favored in law, and sometimes slight 
and comparatively trivial circumstances will be sufficient to con- 
stitute a waiver thereof. This is hornbook law, and needs no 
citation of authorities in its support. In such cases as this the 
conduct of the insurance company should not be equivocal in 
character, but honest and straightforward. While insisting upon 
a lapse, it should not hold the policyholder’s money for an un- 
reasonable length of time, and thus induce him to believe that 
his policy is in force. Moreover, it is doubtful if defendant had 
the right to forfeit the policy as a whole, and to deny plaintiff's 
membership in the company, in view of the provision with refer- 
ence to paid-up insurance. Of course, plaintiff did not demand 
this, and is not suing for it now; but defendant’s conduct in de- 
claring a forfeiture should be measured with reference to plain- 
tiff’s contract rights, in arriving at a proper solution of the ques- 
tion of forfeiture. 

We have not considered every question argued, for to do so 
would unduly extend an opinion already too long. The con- 
trolling thought, after all, is not what we might think of the 
questions of waiver and estoppel, had the case been submitted 
to us for trial de novo, but, rather, is there sufficient testimony 
to support the finding of the trial court on the issues of fact, and 
to negative the thought that its conclusion on the whole case was 
the result of prejudice or passion? That there is sufficient tes- 
timony to support the judgment is apparent from what has 


already been said. It is therefore affirmed. 
2 , 
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SUPREME COURT OF IOWA. 


FARMERS’ MILLING CO. 
v8. 


MILL OWNERS’ MUT. FIRE INS. CO.* 


Where the statute requires the directors of mutual companies to deter- 
mine the sums required to meet losses and to assess the same upon 
the members, the company has no power to delegate to its secretary 
the duties thus imposed. r 


Non-payment of an assessment so levied by the secretary is not ground 
for cancellation, 


The company which sets up such non-payment as exclusive ground for 
denying liability cannot, after suit has been brought and costs sus- 
tained by the plaintiff, set up a claim that the policy had been can- 
celed by directors by virtue of a discretion authorized by the charter, 


Appeal from District ,.Court, Kossuth County. Action on 
policy of insurance resulted in judgment as praved, and defend- 
ant appeals. 


BERRYHILL & HENRY, for Mppellant. 
SULLIVAN & MCMAHON and E. A. MorRLING, for Appellee. 


LADD, J. 

The defendant was organized as a mutual insurance company 
under title 9 of the Code of 1873, and as such on June 1, 1808, 
issued the policy under which the loss occurred. The only de- 
fenses interposed are (1) that the policy was in a state of suspen- 
sion at the time the property was burned; and (2) that it had 
been canceled. Under the plan of ifsurance prescribed by the 
articles of incorporation and by-laws, each person applying for 
a policy executed to the company a note equal to the premium 
on the indemnity proposed for one year, at the maximum rate 
established on the risk, and upon the issuance of the policy this 
note became the basis for an equitable assessment of sums neces- 
sary to pay losses and the expenses of operation. The articles 
provided for assessments 


On the semi-annual and annual anniversary of the issuance of 


the policy and in such amount as may be directed by the board 
of directors. 


* Decision rendered, April 12, 1905. 
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The amount of plaintiff's note was $225, and on the 2d dav oi 
December, 1901, the secretary undertook to levy an assessment 
thereon to pay losses and expenses, amounting to $67.50. Due 
notice of this was given by registered letter, and under the arti- 
cles the policy would have been suspended on January 2, 1902, 
had there been a legal assessment. Put the amount had not 
been directed by the board of directors, and the evidence leaves 
it doubtful whether the secretary had been instructed by it tu 
fix the same. This, however, is immaterial, for the authority oi 
the board could not be delegated to him: Garritson vs. Ass’n, 
93 lowa, 402. Moreover, this article must be construed in con- 
nection with section 1706 of the Code, which required that :— 

The directors shall as often as necessary, after receiving 
notice of any loss or damage, determine the sums to be paid 
by the several members thereof as their respective portions 
of such loss, assess the same against them, respectively, and 
notify them thereof in such manner as they shall determine or 
the by-laws prescribe; but the sum to be paid by each member 
shall always be in proportion to the original amount of his 
premium note, and be paid to the officers of the company 
within thirty days after the giving of said notice. 

This is mandatory in terms, and there is no reason for suppos- 
ing that the authority of making assessments conferred on the 
directors was not intended to be exclusive. Having directed the 
particular act to be performed by certain officers of the corpora- 
tion, under the chapter of which the above section is a part, the 
power is by clear implication denied to others. The point was 
not raised in Fee vs. Nat. Masonic Ass’n, 110 Iowa, 271. ‘The 
secretary, then, could make no assessment, and his action in the 
iuatter was without authority. 

2. The action was begun September 4, 1902, and the defendant 
answered on the 20th of the same month, expressly averring that 
“on the 28th day of January, 1902, said policy was canceled for 
non-payment of the assessment aforesaid.” More than a year 
later, October 15, 1903, an amendment was filed, in which No. 
10 of the articles of incorporation was set out, providing that 
“the policy of a member may be canceled in the discretion of the 
board of directors, or executive committee or secretary.” The 
record up to that time leaves no doubt of defendant’s claim of 
having canceled the policy because of the non-payment of the 
alleged assessment. The secretary had written to defendant on 
January 20, 1900, requesting a remittance of the assessment, 


saying: “If we do not hear from you within a few days the 
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policies will be canceled.” Again, on the 28th of the 
month, he wrote that :— 


same 


The semi-annual assessment made on your deposit notes 
Nos. 2811 and 2891 representing policies of the same date 
and number remain unpaid at this date, therefore we have 
this day canceled policies Nos. 2811 and 2891 and have drawn 
the amount of said assessment with your pro rata of losses 
and expenses from your guaranty which has entirely ex- 
hausted the same as you will notice by statement of account 
herewith enclosed. 

A statement was included, showing assessments exactly equal 
to the 50 per cent of defendant’s note paid in as a part of the 
guaranty fund. The fire occurred January 31, 1902, and on the 
2d day of February defendant's attorneys wrote to counsel of 
plaintiff, advising them of defendant’s denial of liability, and 
added :— 


You will see by reference to Article 14, that when an assess- 
ment has been made and notice thereof sent, as therein pro- 
vided, a failure to pay such assessment to the secretary at his 
office within thirty days from the time such notice is mailed, 
operates to suspend the policy of the member. Notice was 
sent to the Farmers’ Milling Company of Algona, Iowa, De- 
cember 2, 1901, of an assessment made on that day. This as- 
sessment has never been paid, and the policy became sus- 
pended January 2, 1902. It was formally canceled January 28, 
1902. You will find that on the first day of January, W. E. 
Hawkins, as miller of the Milling Company, wrote the Insur- 
ance Company that the attention of the Milling Company had 
been called to the registered letter of December 27th. On the 
2d day of January, the insurance company acknowled; ged re- 
ceipt of such letter, and on the 2oth day of January wrote the 
Milling Company, calling attention to the suspension of its 
policy and on the 28th of January, wrote the milling company 
of the cancellation of such policy. You will see from the fore- 
going that the Insurance Company did far more than it was 
required to do in order to keep the policy in question in force, 
and the secretary of the company greatly regrets that the 
Milling Company has put itself in the unfortunate position 
which results from its neglect, followed by the fire. 

The letter, as a whole, leaves no doubt as to the ground of 
cancellation. Only on that theory could the secretary have 
regretted “that the Milling Company has put itself in the un- 
fortunate position which results from its neglect.” And this con- 
clusion is emphasized by the long delay in pleading the cancel- 
lation under article to. After distinctly and definitely resting 
denial of liability upon the ground that the policy was suspended 
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and canceled because of the non-payment of assessments, the 
defendant cannot be permitted, after suit has been begun and 
costs incurred by plaintiff, to mend its hold, and assert some 
other ground of defense: Donley vs. Porter, 119 lowa, 545; 
Hawes vs. Swanzey (lowa), 98 N. W., 598. “Where a party 
gives a reason for his conduct and decision touching anything 
involved in a controversy, he cannot, after litigation has begun, 
change his ground, and put his conduct upon another and dif- 
ferent consideration :” Railroad Co. vs. McCarthy, 96 U. S., 258; 
Continental Ins. Co. vs. Waugh (Neb.), 83 N. W., 81; Power vs. 
Monitor Ins. Co. (Mich.), 80 N. W., 111. Appellant contends 
that it matters not what reason was given for the cancellation; 
the real question being, was the policy canceled? But the valid- 
ity of the cancellation depends upon the ground on which it was 
based. The secretary did not pretend, nor did defendant, until 
long after this action was begun, that he canceled the policy for 
any other reason than the non-payment of the assessment. This 
was his only reason, and, having rested thereon, its claim that 
cancellation had been effected, the company will not be per- 
mitted, after the assured has accepted the challenge implied in 
the denial of liability by bringing suit, to evade the issue, and 
allege a new ground of defense, not previously contemplated. 
Affirmed. 
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SUPREME COURT OF OHIO. 


STATE LIFE INS. CO. 
v8. 
HARVEY.* 


Where a policy of life insurance contains the provision that the policy 
“shall not take effect until the first premium shall have been paid 
to and accepted by the company or an authorized agent,” the pay- 
ment of such premium, unless waived, is necessary to put said policy 
in force. : 
who was agent of a life insurance company, procured from said 
company the issuance to himselt of a policy of insurance on his own 
life, which policy contained the above clause or provision as to pre- 
payment of the first premium. Upon the delivery of said policy, H. 
being unable to pay said first premium, D., his son-in-law, who was 
a stranger to said policy, for the purpose of paying said premium for 
H., furnished or paid to H. himself, as agent for said insurance com- 
pany, the amount due from the latter to said insurance company as and 
for said first premium. This transaction was without the knowledge 
or consent of the insurance company, and no part of the money re- 
ceived by H. was ever accounted for or paid over by him to said 
insurance company. 

Held, H. could not act for himself and for his principal in the same 
transaction, and the payment to and receipt by him of the money 
from D. was not a payment of the premium to the insurance com- 
pany or its authorized agent; and such payment was not a compli- 
ance with the condition of the policy, and did not bind the company 
or put said policy in force. 


Error to Circuit Court, Tuscarawas County. Action by Mar- 
garet S. Harvey against the State Life Insurance Company. 
Judgment for plaintiff was affirmed in the Circuit Court and de- 
fendant brings error. 


Statement of facts by CrEw, J. 

The facts found in the record in this case, so far as they are 
pertinent to the question considered and determined by this 
court, are as follows :— 

On the 8th day of November, 1900, W. W. Harvey, by contract 
and appointment, became an agent of the State Life Insurance 
Company of Indianapolis, Ind., for certain counties in the state 
of Ohio. While this contract and appointment were still in full 
force and effect, and while said W. W. Harvey was yet acting as 
the agent of said State Life Insurance Company, he made appli- 
cation to said company for a policy of insurance on his own life. 
The application so made by him was in writing, was in the usual 
form, and was on one of the company’s blanks such as was ordi- 
narily used in making application for a policy of insurance. In 
sounpihiga pnnensarsiranicanataeasciaeneisaetasaen neaaiiiatienteglitatilimn inant 
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due course a policy for $5,000 was issued upon said application, 
and the same was forwarded to said W. W. Harvey by mail. 
This policy was by its terms made payable to Margaret S. Har- 
vey, wife of the insured, if living; otherwise to the legal repre- 
sentatives or assigns.of the said W. W. Harvey. Before making 
application for this insurance, Harvey entered into an arrange- 
ment with one A. V. Donahey, his son-in-law, by which it was 
understood and agreed between them that if Harvey would make 
application to said State Life Insurance Company for a policy of 
life insurance on his own life for $5,000, and should procure: the 
issuance of such a policy, then and in that event, if he should at 
any time be unable to meet and pay the premiums on said policy 
as they fell due, he (Donahey) would pay them for him. This 
arrangement between Harvey and Donahey was not disclosed to 
or known by the insurance company. A life policy for $5,000 
was issued to W. W. Harvey on December Ig, 1900; and he, 
being unable to pay the premium of $37.95, which by the terms 
of the policy was due thereon upon delivery of said policy, and 
the payment of which was a condition precedent to the taking 
effect of said policy, notified Donahey of his inability to make 
such payment, whereupon Donahey furnished or paid to him the 
sum of about $19 (being the amount of the premium then due, 
less the commission of Harvey as agent}, and Harvey thereupon 
delivered to Donahey the following receipt, which, with others, 
had been forwarded to him with the policy for collection. 

No. 31356. $37-95- 

The State Life Insurance Company, Indianapolis, Ind. 

Received from William W. Harvey, of Canal Dover, Ohio, 
the sum of thirty-seven and 95/100 dollars, being the quarter 
annual premium on Policy No. 18411, for $5,000, due on the 
nineteenth day of December, 1900, which pays the regular pre- 
mium up to the nineteenth day of March, 1gor. 

This receipt to be valid must be signed by the president or 
secretary, and countersigned by an authorized agent of the 
company. W.S. Wynn, Secretary. 

Countersigned this — day of ———, 189—. 

, Agent. 
When the next premium was due, Donahey again ‘furnished 
or paid to Harvey the amount hereof, less Harvey’s commission, 
and received from him a like receipt. Neither of these receipts 
was countersigned by any one. Before the next installment of 
premium was due, Harvey died. At the time of his death no 


premium had been paid to the company on this policy, except in 
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the manner above stated; and no part of the money furnished 
or paid by Donahey to Harvey was ever turned over or paid to 
the company or accounted for by Harvey as agent. W. W. Har- 
vey, the insured, died on the 14th day of June, 1901, about six 
months after the policy had been issued. On September 7, gor, 
the defendant in error, Margaret S. Harvey, the beneficiary 
named in said policy, brought her action in the Court of Com- 
mon Pleas of Tuscarawas County against the plaintiff in error 
to recover the amount of said insurance. In that action the de- 
fendant, the State Life Insurance Company, pleaded among 
other defenses that the policy sued on never became and never 
was a valid contract of insurance, for the reason that no pre- 
mium was ever paid thereon to the company or its authorized 
agent as required by the terms of said application and policy. 
This was denied by reply. 

At the close of the plaintiff's testimony a motion was made by 
the defendant, the State Life Insurance Company, asking the 
court to direct a verdict in its favor, which motion was over- 
ruled, and proper exceptions noted. The cause was submitted 
to a jury, and resulted in a verdict and judgment in favor of the 
plaintiff, Margaret S. Harvey, for the full amount claimed. This 
judgment was affirmed by the Circuit Court. Plaintiff in error 
now asks that this judgment of affirmance may be reversed, and 
that judgment may be rendered in its favor upon the undisputed 
facts. 


CHARLES F. Corrin, P. S. OLMSTEAD, and GILBERT H. 
STEWART, for Plaintiff in Error. 
RICHARDS & McCuLLouGH, for Defendant in Error. 


CrEw, J. (after stating the facts). 

Among other stipulations and provisions contained in the ap- 
plication made by W. W. Harvey to the plaintiff in error, the 
State Life Insurance Company, for the policy of insurance that 
is here in suit, which application by the express terms of said 
policy became itself a part of the contract of insurance, was the 
following clause or provision; to wit: “It is hereby agreed that 
all the foregoing statements and answers, and also those I make 
to the company’s medical examiner, are warranted to be full, 
complete and true, and are offered to the company as a consid- 
eration for the contract, which shall not take effect until this 
application, which I agree to complete by submitting to a medi- 
cal examination, has been accepted by the company, at the home 
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office in Indianapolis, Ind., and the first premium shall have been 
paid to and accepted by the company or an authorized agent 
during the life and good health of the person herein proposed 
for insurance.” The above stipulation or provision that the con- 
tract of insurance shall not take effect until the first premium 
shall have been paid to and accepted by the insurance company 
or an authorized agent during the life and good health of the 
person proposed for insurance, being a reasonable and proper 
limitation or condition, was one the insurance company had a 
legal right to make. And being a condition precedent, such 
prepayment of the premium, unless waived, was necessary to be 
made in order to put said policy in force, or to make said con- 
tract of insurance effective, so as to bind the insurance company. 
Primarily, the performance of this condition rested upon Har- 
vey, whose duty and obligation it was, if he would have the 
benefit of his contract and would put said policy in force, to pay 
to the insurance company, or to some one of its agents author- 
ized to receive the same, the amount of said first premium. How, 
if at all, in the present case, did he fulfill or discharge this obliga- 
tion? It is not claimed, nor would the facts justify such claim, 
that Harvey himself ever paid said premium, or that he ever in 
any manner accounted to the State Life Insurance Company 
therefor. The only payment of such premium relied upon or 
claimed in the present case is a payment alleged to have been 
made by Donahey to W. W. Harvey himself. As recited in the 
statement of facts in this case, it appears from the record that, 
after the policy of insurance upon which this suit was brought 
had been issued to and received by Harvey, he, being unable to 
pay the premium which was due thereon upon the delivery ot 
said policy, communicated that fact to Donahey, his son-in-law, 
who thereupon, but without the knowledge or consent of said 
insurance company, furnished or paid to Harvey, by wavy of at- 
tempted settlement or payment of said premium, a sum of money 
equal to the amount of the premium then due on said policy, less 
Harvey’s commission as agent. It is the contention or claim 
of counsel for defendant in error that the alleged payment so 
made was a sufficient payment of the premium then due, that it 
was made to an agent of said insurance company authorized to 
receive it, and that it was therefore, in legal effect, payment oi 
said premium to the insurance company itself. Or differently 
stated, the claim made is that the payment by Donahey to Har- 
vey as agent for and on behalf of Harvey as obligor, of the debt 
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or obligation owing from the latter to the insurance company, 
was an authorized payment, and that it had the effect to satisfy 
and discharge the insurance company’s claim for the premium 
then due, and to thereby put in force said policy or contract of 
insurance. 

This claim, we think, is untenable, and that its fallacy and un- 
soundness is to be found in the premise upon which it is predi- 
cated; namely, the assumption that in such transaction Harvey 
was the authorized agent of the insurance company. The prin- 
ciple is elementary, and the rule of law well settled by adjudica- 
tion, that an agent dealing with the subject-matter of his agency 
cannot enter into a contract with himself in respect thereto that 
will be binding upon his principal, unless the contract be ap- 
proved by the principal with full knowledge of all the facts. He 
cannot at the same time and in the same transaction be both 
obligor and obligee. And where an agent undertakes to act for 
himself in any matter, he cannot in the same transaction and as 
to the same matter act for and represent his principal; but in 
such case, as to such transaction, the law will regard the rela- 
tion of principal and agent as at an end, and will treat him as a 
principal. Applying this rule to the present case, it follows, we 
think, that Harvey could not bind the insurance company to the 
receipt of money paid to himself at his own instance, and on ac- 
count of his own debt or obligation owing to said insurance 
company, where such payment was made to and received by him 
without the knowledge or consent of the company, and where 
the money so received was never accounted for or paid over by 
him to the company. In that transaction Harvey was acting, 
not for the insurance company, but for himself, in his own in- 
terest, and on his own behalf. In legal contemplation he was 
not then the agent of the insurance company, but was a princi- 
pal, and therefore could not bind the company by his act, and 
such payment to and receipt by him would not constitute or be 
payment to the company. We are of opinion, therefore, upon 
this record, that the Circuit Court erred in not reversing the 
judgment of the Court of Common Pleas for overruling the 
motion of the plaintiff in error asking the court to direct a ver- 
dict in its favor. 

The judgment of the Circuit Court will be reversed, and judg- 
ment entered for the plaintiff in error upon the undisputed facts. 

Davis, C. J., and Shauck, Price, Summers and Spear, JJ. 
concur. 
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SUPREME COURT OF NEBRASKA. 


HARDINGER 
vs. 


MODERN BROTHERHOOD OF AMERICA.* 


In an action on a beneficiary certificate or a life insurance policy, where 
the company or association alleges suicide as a defense, the burden 
of proof is on the defendant to establish that fact by a preponderance 
of the evidence. 

The presumption in such a case, that a sane person will not destroy his 
own life, is a rebuttable one, and must yield to proof of physical 
facts clearly inconsistent with it. 

Competent proof of facts and circumstances surrounding and connected’ 
with the death of the assured, which point clearly and unmistakably 
to the conclusion that he took his own life, and which exclude all 
reasonable probability of death by murder or accident, is sufficient 
to overcome and destroy the presumption above mentioned, and es- 
tablish, at least prima facie, the defense of suicide. 

If nothing is shown by either party inconsistent with the proof of such 
facts, it is the duty of the trial court to direct the jury to return a ver- 
dict for the defendant: Sovereign Camp Woodmen of the World vs. 
Hruby (Neb.), followed. 


On rehearing. 


WARRINGTON & STEWART and H. M. Sinciarr, for Plaintiff 
in Error. 


J. E. E. MARKLEY, Gro. C. GILLAN, and J. J. SULLIVAN, for 

Defendant in Error. 
BARNES, J. 

This case is before us a second time for our consideration. In 
an opinion written by Mr. Commissioner Oldham, and approved 
by the court, it was held that the trial court erred in directing a 
verdict for the defendant below: Hardinger vs. Modern Broth- 
erhood of America (Neb.), 101 N. W., 983. A rehearing was 
allowed, the case has been reargued, and the same question is 
again presented for our consideration. Our former opinion con- 
tains a full and complete statement of the pleadings, from which 
it appears that the defense of suicide was the only issue tendered 
for trial in the court below. On that question the burden of 
proof was on the defendant: Ass’n M. W. A. vs. Kozak, 63 
Neb., 146; Trav. Ins. Co. vs. McConkey, 127 U. S., 661; Schultz 
vs. Ins. Co., 40 Ohio St., 217. 
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Examining the record, in view of this rule, we find that it dis- 
closes that one George S. Hardinger joined the association on 
the &th day of April, 1899, and that at a later date a beneficiary 
certificate was issued to him in favor of his minor son: that he 
was found dead, or in a dying condition, on Wooded Island, in 
Jackson Park, in the city of Chicago, on the evening of April . 
1902. On the trial in the District Court it was shown by the 
association, in support of its defense, that the deceased was in 
charge of a bank in Overton, Neb., from 1895 to 1899: that early 
in the latter year he became a defaulter for something like $30,- 
ooo, and was discharged from his position for that reason, that 
he never made his shortage good, but was not prosecuted crimi- 
nally, nor was he unduly pressed for the payment of his shortage, 
because of his relationship to the owners of the bank; that later 
on in that year he moved to Chicago, rented rooms in a flat at 
No. 6448 Armour Avenue, in Englewood, a suburb of that city, 
and established his residence there; that, after he lost his posi- 
tion with the bank, he was despondent and troubled about his 
business matters; that in June, 1901, while his wife was visiting 
her parents at Tinley Park, about twenty-five miles from Chi- 
cago, and while he was alone in his house, he was overcome by 
escaping gas. He was iound by the postman, who called a phy- 
sician, and he was resuscitated. He was ill from the effects of 
his. asphyxiation for a considerable time, was treated by one Dr. 
Lovewell, and it appears he recovered from that illness in about 
six weeks. When asked by the doctor, on one occasion, as to 
how the matter occurred, he refused to make any explanation 
of it; that when the same question was asked him by his wife, he 
informed her he did not know anything about it. From that 
time until his death, it appears that he was ill at times; that in 
August, 1901, he was troubled with hallucinations, and believed 
that his child had been taken away. He thereupon left home in 
search of it, being gone about two days. It was also shown that 
it was his habit to go to the city every morning to amuse himself, 
and remain there until time for the evening meal; that he was 
without employment, but had in a great measure recovered his 
physical health at the time of his death. His condition can best 
be explained by quoting the evidence of his wife: “Q. After he 
was sick in June he never went to work again as bookkeeper, did 
he? A. He did not. Q. And after he was sick in June he was 
confined to the house for some time, wasn’t he? A. A few days. 
Q. And he was under the care of the doctor for some time, was 
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he not? A.In June? Q. Yes, and until along in October, he was 
still doctoring with Dr. Lovewell, wasn’t he? A. I don’t know; 
I don't remember. Q. And inAugust he was under the delusion 
that his son was stolen? A. At that time, yes. Q. And from that 
time on did he go down town every day? A. He was in the 
house about a week until he was well again, and he went down 
town every day. Q. That was after he was wandering around? 
A. Yes. Q. Then he would go down town? A. Yes. Q. Do you 
know what he went down for? A. Just went down for pastime. 
O. Went down for pastime? A. That’s what he said. Q. Now, 
you say after that time in August, when he was away a day and 
a half, after he got well, he was all right mentally. Do you mean 
that? A. He was all right, but he was sick. Q. Well mentally? 
A. Well, I think he was at times. Q. You think he was at times? 
A. Most of the time. Q. A part of the time he was mentally un- 
balanced? A. Well, I wouldn’t call it unbalanced. Q. Under de- 
pression? A. Well, he was dizzy. Q. And along toward evening 
he would have fits of melancholia or depression? A. No, he was 
the same all the time, but suffered from insomnia—couldn’t 
sleep.” It further appears that on the morning of April 5, 1902, 
Hardinger left his house and went to the city as usual; that at 
about 7 o’clock that evening two policemen, who were on duty 
on what is called “Wooded Island,” in Lincoln Park, heard a 
shot fired at the distance of from one to two hundred yards from 
them, and hurried immediately to the place from whence the 
sound came, to ascertain its cause. They found Hardinger lying 
on his back by the side of a log; his blood and brain oozing from 
a wound inflicted by a pistol shot on the right temple, at the 
edge of the hair line, in front of the ear; the wound was black- 
ened around its edge where the bullet entered; a revolver lay at 
his right hand, with three cartridges in its chamber, one of which 
had been recently discharged, and the smell of powder smoke 
still lingered about the place. A careful examination disclosed 
no footprints or traces of the presence of any other human being 
near the body or in that immediate vicinity, his clothing was un- 
disturbed, his watch, ring, purse and other effects were found on 
his person, and in his vest pocket was a memorandum book in 
which his name and address were written. This memorandum 
book had written in pencil, with his own hand, upon the first 
leaf or page, lengthwise thereof, the words: “There is nothing 
to tell; simply weary.” The book contained no other writing 
of any kind, and Hardinger died without regaining conscious- 
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ness. The testimony also showed that no other person was 
present on that part of the island; that, if there had been any 
other person in that vicinity, the officers could have seen him, 
With the foregoing facts established by the evidence, the Dis- 
trict Court, on the motion of the defendant association, directed 
the jury to return a verdict in its favor, and the only question for 
our consideration is, was such direction error? It may be stated 
at the outset that self-destruction is not to be presumed. In 
other words, the presumption arising from the general conduct 
of mankind is that a’ sane person will not destroy his own life. 
But this is a rebuttable presumption, and easily yields to physi- 
cal facts clearly inconsistent with it. It is not proof, nor does it 
stand in the way of proof, and, when sufficient evidence is intro- 
duced to overcome this legal presumption, it disappears. On 
mature reflection, we are of unanimous opinion that the proof in 
this case clearly overthrows the presumption above mentioned, 
and excludes all probability of death by accident or by the hand 
of another. The undisputed facts and circumstances in ‘his case 
lead naturally and rationally to but one inference, and that is 
that George S. Hardinger shot himself intentionally. It seems 
to us that no other fair, just or reasonable conclusion is possible. 
When the facts naturally and reasonably lead the mind to but one 
conclusion, there must be something in the circumstances, some- 
thing somewhere in the evidence, to suggest murder or accident. 
No circumstances can be pointed out consistent with the use of 
the weapon, for some unexplainable purpose, from which acci- 
dental shooting probably resulted; to indulge in such inference 
is to engage in fanciful conjecture. The basis of such a conclu- 
sion is not to be found in the evidence, but if it exists at all it 
is altogether outside of it, and is a guess, a surmise or a con- 
jecture. No fact or circumstance can be pointed out in the evi- 
dence which indicates that the use made of the revolver by 
Hardinger was accidental, and there is nothing in the record 
from which a presumption of death by murder can be justified. 
There is no conflict in the evidence; it all points unmistakably 
and clearly to death by suicide. Any other conclusion would 
outrage all reason; and had the question been left to the jury, and 
had that body found otherwise, its finding would have been set 
aside as against the evidence. A verdict of the jury for the 
plaintiff in this case would have had no basis except mere con- 
jecture. In such a case it is the duty of the court to treat the 
matter in question as one of law, and direct the proper verdict: 
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Sovereign Camp Woodmen of the World vs. Hruby (Neb.), 96 
N. W., 998. 

The rule is well established that if, from the undisputed facts, 
different minds may not honestly reach different conclusions 
without reasoning irrationally, it is not error for the trial court 
to withdraw the case from the consideration of the jury and 
direct a verdict consistent with the facts: Knapp vs. Jones, 50 
Neb., 490; Shiverick vs. Gunning Co., 58 Neb., 32. In this case 
different minds cannot arrive at different conclusions. The evi- 
dence points clearly and unequivocally to suicide. In order to 
reach any other conclusion, one must go outside of the record 
and resort to mere speculation or conjecture. Our former opin- 
ion followed Modern Woodmen of America vs. Kozak (63 Neb., 
146), which counsel for the plaintiff insist is in point, and author- 
ity for our present decision. An examination of that case shows 
that nearly all the facts and circumstances tended strongly to 
prove that Kozak came to his death by his own hand. It was 
shown, however, beyond question, that the bullet which was 
taken from the wound in Kozak’s head, and which evidently 
caused his death, was several sizes smaller than the caliber of the 
revolver which was found near his body, and could not have been 
fired from that weapon. If such proof had been made in the 
case at bar, or if there was any competent evidence to dispute 
the testimony offered by the defendant in proof of its defense of 
suicide, an entirely different question would have been presented. 
In such a case the court should submit the question of fact to 
the jury, while in the case at bar there was no dispute as to the 
facts, and the whole matter was properly treated as a question of 
law. 

We are now of opinion that the District Court did not err in 
directing the jury to return a verdict for the defendant, and for 
that reason our former judgment is vacated, and the judgment 
of the District Court is in all things affirmed. 
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SUPREME COURT OF OREGON. 


STINCHCOMBE 
v8. 
NEW YORK LIFE INS. CO.* 


The application provided that the policy should not go in force until the 
actual payment of premium during his good health, and was dated 
May 5th. The policy was issued on July roth following, and the 
premium was paid July 24th. Jt was in consideration of the state. 
ments in the application and of $70.44, to be paid in advance, “being 
premium on two years’ insurance,” and of the payment of $47.40, to 
be paid in advance, “being the life premium” on the 5th of May in 
every year thereafter. It provided that if any premium was not paid 
when due it should lapse. 

Held, That the non-payment of the next premium due lapsed the policy 
on May 5th, but that such lapse did not take effect until the full two 
years of insurance had been enjoyed. 

Held, That since the risk did not begin to run until July 24th, the policy 
did not expire until two years from that date. 

Where the policy requires proofs of death to be furnished within a year, 
but no penalty is attached, proofs may be furnished during the period 
within which suit may be brought. 

Where it is stipulated that no suit may be brought after two years irom 
the time cause of action accrues, such cause does not accrue until 
the receipt of satisfactory proofs, and the limitation begins to run 
from such time. 


Appeal from Circuit Court, Multnomah County. Action by 


Idonia Stinchcombe against the New York Life Insurance Com- 
pany. From a judgment of dismissal, plaintiff appeals. 


Statement of facts by WOLVERTON, J. 

George W. Stinchcombe made application, May 5, 1894, at 
Forest Grove, Ore., to defendant for insurance on his life in the 
sum of $2,000, payable to his wife, the plaintiff, in case of his 
death during the continuance of the policy contemplated to be 
issued in ‘pursuance thereof. Among other things, it was stipu- 
lated by the applicant that any policy that might be issued should 
not be in force until the actual payment to and acceptance of the 
premium by the company or its authorized agent during his 
(the applicant’s) lifetime and good health, and that no suit should 
be brought against the company under “said contract” after the 
lapse of two years from the time the cause of action accrues. 
The defendant signed and issued its policy on July roth follow- 
ing, which was transmitted to Stinchcombe, who accepted it and 


* Decision rendered, April 3, 1905. 
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paid the premium of $70.40, being for two years, on the 24th of 
the same month. The defendant by its policy promises and 
agrees to pay $2,000 to Idonia Stinchcombe, wife of the insured, 
immediately upon receipt and approval of proofs of the 
death of the insured during the continuance in force of such 
policy. The policy further provides, and it is so conditioned, 
that it is made in consideration of the written application there- 
for, and of the agreements, and warranties therein contained, 
which are made a part of the contract, and in further considera- 
tion of $70.40, to be paid in advance by the insured (being pre- 
mium for two years’ term insurance), and of the payment of 
$47.40 (being the life premium), on the 5th day of May every 
year thereafter during the continuance of the policy. The bene- 
fits and provisions placed on the next page of the policy were 
also made a part of the contract. Among such provisions are 
found these :— 

All premiums are due and payable at the home office of the 
company unless otherwise agreed in writing. * * * If any 
premium is not thus paid on or before the day when due then 
(except as hereinafter otherwise provided) this policy shall 
become void, and all payments previously made shall remain 
the property of the company. 

A grace of one month will be allowed in payment of the pre- 
miums on this policy, subject to an interest charge of 5 per 
cent per annum for the number of days during which the pre- 
mium remains due and unpaid. 

During said month of grace the unpaid premium, with in- 
terest as above, remains an indebtedness due the company, 
and in the event of death during the said month, this indebt- 
edness will be deducted from the amount of the insurance. 

Within one year after the death of the insured the company 
must be furnished at its office, in the city of New York, with 
proofs of death which shail comprise satisfactory statements 
establishing the claim. Such statements must comply fully 
with the company’s present forms. If it is found that the age 
of the insured was understated in the application, the amount 
of insurance payable shall be such proportion of the amount 
of the policy as the premium paid bears to the required pre- 
mium at the true age. 


The complaint contains two counts. The first, after setting 
out the issuance of the policy, its conditions, and the death of 
Stinchcombe on July 3, 1896, shows that the defendant, at the 
request of plaintiff, made March 22, 1900, sent her blank forms 
for proof of death, which were received on April 3d following; 
that on the 26th of the lattér month she duly prepared said 
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blanks by filling in the required date, and verified and iorwarded 
the same to the company at New York City, and that the com- 
pany received such proofs, and has since retained them in its 
possession, without making any objections thereto. The action 
was commenced July 6, 1900. The second cause is, in effect, 
the same as the first, except that it states matter intended to 
show a waiver on the part of the company of the condition con- 
tained on the next page of the policy, providing that proofs of 
death must be furnished the company at its office in New York 
City within one year after the death of the insured. A demurrer 
was interposed to both these causes of action, which was sus- 
tained as to the first and overruled as to the second, and, trial 
being then proceeded with before a jury, the defendant at the 
close of the plaintiff's evidence moved for a judgment of non- 
suit against plaintiff, which being granted, the case was dis- 
missed, and plaintiff appeals. 


O. F. PAxton, for Appellant. 
Gro. H. DurRHAM, for Respondent. 


WOLVERTON, C. J. (after stating the facts). 

The first question presented in the logical course of inquiry is 
whether the policy had lapsed prior to the decease of Stinch- 
combe, July 3, 1896. By its terms the life premium of $47.40 is 
made payable on the 5th day of May in every year “thereafter,” 
the premium for two years in advance having been paid on July 
24, 1894. Under a condition of the application, the policy was 
not to be in jorce until the actual payment to and acceptance oi 
the premium by the company, and during the lifetime and good 
health of the applicant. There was no binding receipt issued by 
the company, or its agent, putting the insurance in force from 
the date of the application; to wit, Mav 5, 1894, subject to the 
condition of its acceptance by the company and the issuance of 
the policy, as is sometimes done. We have therefore only to 
look to the terms of the policy to ascertain when it became 
effective as an insurance upon the life of Stinchcombe, and to 
determine the conditions upon which it might be continued in 
force, as well as those the non-observance of which would 
entail a forfeiture. There was a care, it will be seen, on the part 
of the company, that the policy should not be in force—that is, 
that the company should not itself become liable—except on the 
concurrent existence of certain conditions; namely, the actual 
payment of the premium during the lifetime and good health of 
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the applicant. He might have been living and in good health, 
but without the actual payment of the premium no liability 
would have been incurred on its part, and that because, as the 
condition reads, the policy “shall not be in force.” Now, if it 
was intended that the policy should become effective as against 
the company only when these conditions were fulfilled on the 
part of the applicant, what is there in the contractual relations 
to put it in force or to cause it to become operative as against 
the applicant in the meantime? There are no other stipulations 
indicating an intendment of that nature, and, as we have seen, 
there is no binding receipt putting it into effect at once, either 
conditionally or otherwise. ‘The policy was issued on July Io, 
1894, and, if left to the provisions on the face of it alone, would 
ordinarily have been effective from that date; but the application 
is made a part of it, and so are the conditions and provisions on 
the next page following the signatures of the officers of the 
company, and all must be construed together to get at the true 
intendment of the parties as they are, and constitute in reality 
but one contract. If, therefore, the policy was not to be in force 
to bind the company until the concurrence of the conditions 
designated, it is a most reasonable and fair deduction that it was 
also not intended that it should become effective as it concerned 
the assured at a date prior to their fulfillment. The defendant 
either insured Stinchcombe from the 5th day of May, or it did 
not insure him until the 24th day of July, when the policy was 
delivered and the premium paid and accepted by it. It is certain 
that it did not make itself liable until the latter date, and are we 
to suppose that, without engagement to that purpose, the com- 
pany intended to collect the premium and the insured to pay for 
insurance he did not have? Rather would the deduction be to 
the contrary. And such is our interpretation of the contract, 
that it did not become effective and binding as an insurance 
upon the life of Stinchcombe until such latter date, either to fix 
the liability of the company or to require the insured to pay for 
insurance in the meanwhile. Now, the $70.40 paid for two years’ 
insurance. It is so expressly stated in the policy as follows: 
“Being the premium for two years’ term insurance.” This in- 
surance began with the date of Julv 24, 1894, by the delivery of 
the policy and the payment and acceptance of the premium, and 
Stinchcombe’s life became insured, not alone for the term of 
two years, but for the entire term fixed by the policy according 


to its provisions, but subject to forfeiture for the failure to per- 
VoL, XXXIV.-36. 


. 
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form those conditions subsequent as might entail such a result, 
among which are those relating to the prompt payment of the 
premiums: New York Life Ins. Co. vs. Statham, 93 U. S., 24, 23 
L. Ed., 789. By one of the conditions on the next page, so de- 
nominated, a grace of one month is allowed in the payment of 
the annual premiums, subject to an interest charge, so that on 
the face of the contract there was accorded the insured twenty- 
five months in which to make the second payment of premium, 
thus extending the time to June 5, 1896. Such premium not hav- 
ing been paid before that date, a forfeiture was incurred, but 
when did it become operative? At once upon the default in 
meeting the payment, or at the end of the time for which the 
insured had paid for his insurance ? 

It is argued that the forfeiture clause is direct and unmistak- 
able, and indicates an intendment that the policy should become 
at once void by reason of the non-payment of the premium on 
the day it was demandable. It does not say so, however, but 
that it “shall become void.” The interpretation would deprive 
the assured of a period of the insurance that he had actually paid 
for; to wit, from June 5th to July 24th, so that the forfeiture, in 
that view, would not only incur the penalty of depriving the as- 
sured of his right to continue under the contract, but also of 
cutting short by a most appreciable term the insurance abso- 
lutely obtained by payment of the premium for two years in 
advance. There is here a palpable incongruity, and, if the com- 
pany’s contention be the correct one as to the proper interpre- 
tation of the contract, it is perfectly manifest that it will be 
fraught with injustice to the beneficiary. It is very well under- 
stood, a condition arising from an innate sense of justice, that 
the law in its policy and spirit is averse to the declaration of 
forfeitures, and will not entail such consequences as between in- 
dividuals but in pursuance of the plain and obvious intendment 
of contractual relations. It is also a canon of the construction 
of contracts, so well settled as to need no citation of authorities 
to support it, that inconsistent provisions rendering it doubtful 
or uncertain whether, or under what conditions, a forfeiture was 
really intended, will be so interpreted, whenever they can, within 
the bounds of reason and common fairness, as to elude the for- 
feiture and secure to the parties that to which they are in justice 
entitled. Beyond this there is another rule that, as between in- 
consistent, conflicting and incongruous provisions, of doubtful 
and ambiguous significance, in a policy of insurance, it being 
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manifest that the form and all the necessary conditions are the 
statements, essentially, of the officers, agents and attorneys of 
the company, the construction most favorable to the assured 
will be adopted and applied: Fenton vs. Fidelity & Casualty Co., 
36 Ore., 283; Stringham vs. Mut. Life Ins. Co., 44 Ore., 447: 
National Bank vs. Ins. Co., 95 U. S., 673; McMaster vs. New 
York Life Ins. Co., 183 U. S., 25. Now, applying these plain and 
obvious canons of construction and interpretation, it is neither 
inconsistent with reason nor fair dealing to conclude that the 
true intendment of the contract, looking through the whole of it, 
including the application, the policy and the provisions on the 
next page, is that there should be no forfeiture of the insurance 
paid for—that is, of any part of the “two years’ term insurance” 
—and that the policy was not rendered void, as affecting such 
term or period, until its time had fully run. This does not take 
into account the effect of the provision touching the month of 
grace for making the payment, because not involved here. Such, 
in effect, is the holding of the Supreme Court of the United States 
in McMaster vs. New York Life Ins. Co., supra. In reality, this 
is a much stronger case than that for the beneficiary. It does no 
injustice to the insurance company having received the stipu- 
lated consideration, and it conserves to the insured or his bene- 
ficiary that for which he has actually paid his money in the way 
of premium. 

This brings us to the inquiry as to what is the effect of a non- 
compliance by the beneficiary with the clause in the contract of 
insurance requiring that proofs of death, comprising satisfactory 
statements establishing the claim, should be forwarded to the 
company at its office in New York City within one year after the 
death of the insured. Does such non-compliance avoid the 
policy so that the beneficiary has no basis upon which to found 
an action? or, coupled with the clause limiting the right of 
action to a period of two years after the cause shall have ac- 
crued, has her right to sue become barred so that she is now 
without a remedy? Referring to the clause first mentioned, it 
will be seen that no penalty is subjoined, by way of forfeiture or 
other provision, rendering the policy void by reason of the non- 
observance of the requirement, as is the case with respect to the 
preceding stipulation relating to the non-payment of the pre- 
mium within the designated time. In itself it is a bare under- 
taking that the beneficiary shall make the proofs within the year, 
without more. It must, however, be read in connection with the 
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other clauses of the contract, and, when even so read, it becomes 
very clear under the authorities that it does not entail a for- 
feiture in case of a failure to make the proofs within the vear. 
Mr. Joyce, in his work on Insurance (vol. 4, § 3282), says: “Tf 
a policy of insurance provides that notice and proofs of loss are 
to be furnished within a certain time after loss has occurred, but 
does not impose a forfeiture for failure to furnish them within 
the time prescribed, and does impose a forfeiture for failure to 
comply with other provisions of the contract, the insured may, 
it is held, maintain an action, though he does not furnish proofs 
within the time designated, provided he does furnish them at 
some time prior to commencing the action upon the policy.” 
And by a preceding section (3277) he affirms that similar clauses 
in life policies are to receive a like construction. The text is 
supported by the following authorities: Kenton Ins. Co. ys. 
Downs, 90 Ky., 236; American Central Ins. Co. vs. Heaverin 
(Ky.), 35 S. W., 922; Orient Ins. Co. vs. Clark (Ky.), 59 S. W., 
863; Tubbs vs. Fire Ins. Co., 84 Mich., 646; Hall vs. Con- 
cordia Ins. Co., go Mich, 403; Aurora F. & M. Ins. Co. vs. 
Kranich, 36 Mich., 289; Coventry Mut. L. S. Ind. Ass’n vs. 
Evans, 102 Pa., 281; Taber vs. Royal Ins. Co., 124 Ala., 681. 
The effect of such a provision when no forfeiture is entailed, and 
there has been a non-observance within the period designated, is 
to postpone the right to sue until the requirement as to proofs 
has been complied with: Spare vs. Home Mut. Ins. Co. (C. C.), 
17 Fed., 568; Kahnweiler vs. Phoenix Ins. Co. (C. C.), 57 Fed., 
562; Mayor of New York vs. Hamilton Fire Ins. Co., 39 N. Y..45; 
Vangindertaelen vs. Phenix Ins. Co., 82 Wis., 112. Of course, if 
any damage has resulted to the company by reason of the breach 
of the undertaking on the part of the beneficiary, it would be 
entitled to that, but it is not thereby relieved of liability on the 
policy. Compliance within the time is therefore not a condition 
precedent to a recovery, but a compliance at some time wititin 


the period within which an action may be maintained is a condi- 


tion precedent to the right of action. 

The idea is suggested, and not without some show of reason 
for its support, that it was the intendment of the two clauses; 
namely, the one fixing the time within which the proofs must 
be made, and the other determining the period limiting the right 
of action, when read together, to fix the uttermost limit at which 
an action could be maintained at three years—that is, one year in 
which to make the proofs and two years thereafter in which to 
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commence the action—and that in no event was it designed that 
the action could be maintainable after the lapse of the combined 


periods. The policy is so drafted, however, that no cause of 


action accrues until the receipt and approval by the company of 
the proofs of death. It is not the incident of the death of the 


assured alone that gives rise to the cause, but it requires also 
the receipt and approval by the company of the proofs of death 
to be furnished by the beneficiary, as it is only upon such condi- 
tions that the company agrees to pay, and, of course, if insisted 
upon, unless there has been a waiver, no action could possibly 
be maintained until they have been complied with. Thus condi- 
tioned, the company would have the policy so construed that it 
incurs no liability until it has received and approved the proofs 
of death, and in the meantime have the statute of limitations, 
which the parties have fixed, running against a cause of action 
that has never accrued. There is here, also, an inherent incon- 
gruity that ought not to avail to entrap the unwary, and the only 
rational construction, fair alike to both contracting parties, is 
that the cause of action does not accrue until the receipt and 
approval by the company oi the proofs of death, and that the 
prescribed statute of limitations begins to run irom that date. 
lf, however, the company has suffered damage by reason of the 
delay in not making the proofs within the time specified, it ought 
to have its remedy to that extent. This is the legitimate result 
of what we are impressed is the equitable as well as reasonable 
interpretation of the contract the parties have entered into. It 
can do no injustice in any direction; to indicate which we have 
but to trace briefly the incidents leading to the consummation of 
the contract. On May 5, 1894, Stinchcombe made his applica- 
tion upon one of the regular forms provided by the company. 
In it he was required to stipulate that any policy issued in pur- 
suance thereof—one that. supposedly, he had never seen— 
“should not be in force until the actual payment to and accept- 
ance of the premium by said company,” and that “no suit shall 
be brought against said company under said contract after the 
lapse of two years from the time the cause of action accrues.” 
On the 24th of July following, the policy arrived, whereby the 
company agreed to pay $2,000 stipulated insurance immediately 
upon the receipt and approval by the company of the proofs of: 
death during its continuance in force. This is followed by a 
clause reciting that the consideration for which the policy is 
issued is the sum of $70.40, payable in advance, being the pre- 
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mium for two years’ term insurance, and the payment of $47.40, 
being the life premium, on the 5th day of May in every year 
thereafter during the continuance of that policy. Then follow 
the signatures of the officers of the company, after a short clause 
as to its incontestability, but on the next page are numerous 
provisions, all made a part of the contract as well as the applica- 
tion. Among them are those pertaining to the payment of the 
premiums, the avoiding of the policy for non-payment when due, 
a month of grace, and the time within which the proofs shall be 
made, all of which we have fully discussed and are sufficiently 
understood. This contract, made up of all these conditions, the 
assured does not receive until he has actually paid the first two 
years’ premium, so that he has had no voice in its formulation, 
which is wholly the product of the company, drawn presumably 
to protect, as far as possible, its own interests. With these nota- 
tions in view, it needs but a glance to appreciate the inconsist- 
encies and ambiguities attending the several conditions, suffi- 
cient to tax to the uttermost the ingenuity of the best legal 
minds to ascertain and determine their true intent. Is anything 
more necessary to afford ample reason for the rule that the pro- 
visions of the policy must be construed most favorably to the 
assured, and, conversely, most strongly against the company? 
And, observing this rule and other canons of construction with 
regard to forfeitures, we are impelled to the conclusion hereto- 
fore reached in the discussion of this case. 

As shown by the first cause of action set out in the complaint, 
the beneficiary forwarded to the company her proofs of the 
death of the assured on the 26th of April, 1900. These the com- 
pany retained without objection, and must be deemed to have 
approved them. No action accrued to the plaintiff, therefore, 
until these things had been done, and, the action having been 
instituted on July 6th thereafter, it was within the time, under 
the stipulated limitation, for commencing the same. In this 
view the first count states a good cause of action, and there was 
error in sustaining the demurrer thereto, for which the judgment 
must be reversed and a new trial awarded. 

This renders it unnecessary to determine the questions in- 
volved by the non-suit, as they may not arise upon a retrial. 

Reversed and remanded. 
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SUPREME COURT OF WISCONSIN. 


MERRICK 
v8. 
NORTHWESTERN NAT. LIFE INS. CO.* 
Under a statute of Wisconsin declaring that a policy assigned or payable 
to a married woman is her separate property, it is not necessary that a 
wife so made the beneficiary should be joined with her husband in- 


sured, in a suit for damages against the company for illegally declar- 
ing it forfeited. 


Where, under such circumstances the company refuses to accept further 
premiums the beneficiary may recover the value of the policy at the 
time of forfeiture, though the husband be living. 


Appeal from Circuit Court, Dane County. Action by Marcia 
S. Merrick against the Northwestern National Life Insurance 
Company. From a judgment for defendant, plaintiff appeals. 


Statement of facts by CAssopay, J. 

This is an appeal from an order sustaining a demurrer to a 
complaint, alleging, in effect, that the Madison Company therein 
mentioned was incorporated under the laws of this state in 1882; 
that February 22, 1883, the plaintiff's husband, Noel N. Merrick, 
became a member of that company, and procured from that com- 
pany insurance on his life for $4,000, which was subsequently 
reduced to $1,000, payable as hereinafter mentioned; that the 
Madison Company was reincorporated in January, 1892, under 
the laws of this state then in force; that the Madison Company 
was again reorganized and reincorporated in 1899 under the laws 
of this state then in force; that October 7, 1899, the Madison 
Company changed its name so as to be the same as the defend- 
ant’s name; that after the defendant was duly incorporated 
under the laws of Minnesota, and after it was duly licensed and 
authorized to do business in this state, and after it was fully and 
duly empowered and authorized to consolidate with and reinsure 
the risks and the members of the Madison Company, it did so 
consolidate and reinsure the risks and members of the Madison 
Company under the laws of this state then in force, and the 
Madison Company, on August 29, 1901, transferred all its mem- 
bers and risks and all its insurance contracts and obligations 
and duties, including its duties and obligations to the plaintiff 


* Decision rendered, February 21, 1905. 
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and her husband, and all its duties and obligations to its mem- 
bers, including the plaintiff and her husband, to the defendant 
company, and at the same time and place the defendant assumed 
and reinsured all the risks and members of the Madison Com- 
pany, including the membership and risk and certificate of mem- 
bership of the plaintiff's husband, and at the same time and place 
the Madison Company assigned, transferred and set over and 
delivered to the defendant all of its property of every nature and 
kind, and the defendant accepted and carried the same away, and 
the Madison Company thereupon went out of business; that 
from and after August 29, 1901, the defendant undertook and did 
carry out and perform the duties and obligations due to the 
plaintiff and her husband according to the terms and conditions 
of his certificate of membership; that in 1898 the Madison Com- 
pany issued and delivered to the plaintiff's husband a new certi- 
ficate of membership and contract of insurance, dated January 4, 
1898, in and by the terms of which the plaintiff's husband was 
obliged to pay, within thirty days after due notice by mail at his 
postoffice address at Meadow Valley, Wis., $1.30 on the maturity 
of the certificate of any other member of the Madison Company ; 
that said certificate also contained the following: That the 
Madison Company, upon due proof of the death of Noel N. Mer- 
rick, within sixty days after due proof and allowance thereof and 
of the plaintiff's claim or right, would pay to the plaintiff, if liv- 
ing, but in case of her death would pay his heirs, the amount of 
So per cent of an assessment levied upon and collected from all 
the members of the Madison Company, not to exceed $1,000. 
The complaint also alleges, in effect, that the plaintiff is the wife 
of Noel N. Merrick, and sole beneficiary named in the certificate, 
and, if living at the time of his death, she alone will have and re- 
ceive the benefit, not exceeding $1,000; that she is the owner 
and holder and possessor of the certificate, and the annual as- 
sessinents do not exceed $150; that an assessment levied upon 
and collected from all the present members of the Madison Com- 
pany would far exceed the $1,000; that Noel N. Merrick has 
paid all assessments ever noticed to or required of him by either 
of the respective companies mentioned, and has kept and per- 
formed all the conditions and agreements contained in his con- 
tract; that June 3, 1902, he paid $3.55, which would have become 
due June 10, 1902, on assessment No. 104; that July 29, 1902, he 
remitted to the defendant $3.55, which would have become due 
August I0, 1902, on assessment No. 105, but which the defendant 
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refused to accept, and declared that Noel N. Merrick had lapsed 
and forfeited his certificate and membership; that Noel N. Mer- 
rick protested, and insisted that he was still a member in good 
standing, but the defendant persisted that he was a lapsed and 
forfeited member by reason of the non-payment of assessment 
No. 104, mentioned, and that his only right was an application 
for reinstatement after he should submit to a medical examina- 
tion showing that he was insurable; that he was then in poor 
health, suffering from rheumatism and from disease of the heart, 
and was not insurable, and could not pass such examination suc- 
cessfully—all of which he informed the defendant; that he is 
sixty-six years of age, and by the American Experience Tables 
his life expectancy is ten years; that in case of his death the 


members of the Madison Company would be liable thereon to 
an amount exceeding $3,000; that by the wrongful acts of the 
defendant aforesaid the plaintiff had been injured and damaged 
in the sum of $1,000, for which amount she demands judgment. 


FRANK E. PARKINSON, for Appellant. 
BurR W. JonEs and BRown & KERR, for Respondent. 


Cassopay, C. J. (after stating the facts), 

It is claimed that the demurrer was properly sustained on the 
ground of defect of parties plaintiff. It appears from the com- 
plaint that the plaintiff's husband, who procured the insurance 
on his own life, is still living, and hence it is claimed that he 
should have been made a party plaintiff. The contract required 
the defendant to pay the insurance to the plaintiff in case she 
should be living at the time of his death. It is alleged that he is 
in poor health, but, of course, it is possible for him to survive 
his wife. Her rights in the insurance are to be determined by 
the contract and section 2347 of the Revised Statutes of 1898. 
Under that section and the contract the plaintiff was to have 
the whole of such insurance or none of it. If she died before her 
husband, then the whole of the insurance was to go to “his 
heirs;’ and if she survived her husband, then the whole of it 
was to go to her. Subject to such contingency, the insurance 
was the sole and separate property of the plaintiff, free from the 
control or disposition of her husband: Canterbury vs. North- 
western Mut. Life Ins. Co. (decided herewith), page 481. If, 
therefore, the plaintiff has a cause of action, then neither her 
husband nor his heirs have any interest in such cause of action, 





570 Insurance Law Journal. [June, 


and hence are not necessary parties to this action. The husband 
and wife are not so united in interest as to require that they 
should be joined as plaintiffs in this action: Section 2604, Rey. 
St., 1898; Barnes vs. City of Beloit, 19 Wis., 93; Linden Land 
Co. vs. Mil. El. Ry. & L. Co., 107 Wis., 508. 

2. It is claimed that the demurrer was properly sustained be- 
cause the plaintiff's husband is still living, and hence that the 
plaintiff's alleged cause of action had not yet accrued. It is well 
established that: “When one party to an executory contract 
prevents the performance of it, or puts it out of his own power 
to perform it, the other party may regard it as terminated, and 
demand whatever damages he has sustained thereby:” Lovell 
vs. St. Louis M. Life Ins. Co., 111 U. S., 264; Kelley, Maus & 
Co. vs. La Crosse Carriage Co., 120 Wis., 84, 89, 90. The princi- 
pal controversies have been as to the proper form of action and 
the measure of damages. In the case at bar the demurrer con- 
cedes that the defendant had wrongfully refused to accept further 
payments of assessments, and had declared that the insurance 
had lapsed, and the certificate of membership become forfeited. 
It is claimed that, if this be true, still it only gave to the plaintiff 
a right of action on the policy after the death of her husband. 
But there are adjudications to the effect that the policyholder is 
not limited to such a remedy. Thus it has been held in Con- 
necticut that, where “a life insurance company refused to receive 
the premium on one of its policies from a holder on the ground 
that it had become forfeited by a breach of one of its conditions 
by the person whose life was insured, * * * there were three 
courses open to the holder of the policy in the circumstances: 
(1) He might elect to consider the policy at an end, in which 
case he could, in a proper action, recover its just value. (2) He 
might institute an equitable proceeding to have the policy ad- 
judged in force, in which case the question of forfeiture could be 
determined. (3) He might tender the premium, and wait till the 
policy became payable by its terms, and then try the question of 
forfeiture in a proper action on the policy:” Day vs. Conn. 
General Life Ins. Co., 45 Conn., 480. In the case at bar the 
beneficiary has elected to consider the policy at an end, and is 
here seeking to recover its value as damages for the breach of 
the contract. Ina Virginia case a husband took out a policy of 
insurance on his own life for the benefit of his wife, and, in case 
she died before he did, then for her children, and paid the premi- 
ums thereon up to the time of the war. After the war the com- 
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pany repudiated the policy. Then the wife died without bringing 
any suit, leaving only one child her surviving, and that child 
brought the action during the life of the assured, for damages 
for the breach of the contract. Pending that suit the insured 
died, and it was held, in effect, that after the company repudiated 
the policy the wife might have sued in her own name for dam- 
ages for the breach of the contract, or she might have waited, 
and, if she survived her husband, she might have brought an 
action on the policy; that, as she did not survive, but died prior 
to her husband, such right of action on her death at once be- 
came vested in the child; that the war did not abrogate the 
policy, but only suspended the same; and that the company’s 
repudiation of the policy after the war excused the insured from 
making any tender of premiums thereafter: Clemmitt vs. N. 
Y, Life Ins. Co., 76 Va., 355; s.c¢., 77 Va., 366. It was there fur- 
ther held that: “Where breach occurred and suit is brought 
during insured’s life, and he dies before judgment, the value of 
the policy is the present value as at the date of the insurance 
company’s repudiation of the sum assured, and payable at the 
death of the assured, to be diminished, however, at the same 
date, by the present value of the premiums subsequently accrued, 
and also by the amount of the premiums previously accrued 
(which are unpaid), and interest thereon.” It was there strongly 
intimated that, even if the assured had been “alive at the date oi 
the judgment, with no decrease of health except from efflux of 
time,” still she might have recovered such damages as she had 
actually sustained. It was there said that “the rule to ascertain 
the value of a life policy is laid down in Universal Ins. Co. vs. 
Binford, 76 Va., 103.” In that case the company was insolvent, 
and it was held that the policyholder was entitled to a sum ot 
money which “would purchase from a solvent company a policy 
of the same kind, for the same amount, and for the same rate of 
premium,” and that such amount was ascertainable “by treating 
the difference between the premiums paid the defendant company 
and the premiums to be paid to the new insuring company as an 
annuity for the assured’s expectation of life, and calculating its 
cash value.” In the case at bar the company is solvent, and the 
assured is in poor health, and is not insurable. In Georgia it 
has been held that, where the company has breached the con- 
tract, the holder of the policy was entitled to “recover any dam- 
ages he may have sustained in consequence thereof:” The A. 
G. L. Ins. Co. vs. Garmany, 74 Ga., 51. It has been held in New 





Insurance Law Journal. [June, 


York that, where the policyholder is entitled to recover damages 
for the breach of the contract, the measure of his damages “js 
the value of the policy destroyed; and in ascertaining this resort 
may properly be had to tables used in the business of life insur- 
ance, showing the average expectancy of life:” People ys. Se- 
curity L. Ins. & A. Co., 78 N. Y., 114, 125, 126. Ina later case 
in New York it was held: ‘That if, at the time of the refusal 
of the defendant to accept the premiums, the life of the plaintiff's 
father was still insurable, the measure of his damages was the 
difference between the then present value of the premiums he 
would have been compelled to pay during the life of his father 
under the policy issued by the defendant and the present value 
of the premiums which he would be compelled to pay under a 
policy which could then be obtained from another responsible 
company; that if at that time the life of his father was not in- 
surable, his damage would be the. actual value of the policy at 
the time of the breach, as being a valid and obligatory claim 
against an entirely responsible company:’ Speer vs. Pheenix 
M. L. Ins. Co., 36 Hun, 322. In that state it is held that in case 
of such breach of the company the policyholder is entitled to 
recover as damages the value of the policy at the time of the 
breach: Farley vs. U. M. L. Ins. Co., 41 Hun, 304; People 
vs. Empire M. L,. Ins. Co., 92 N. Y., 105. The latest case 
in that state which has come to our attention, and appli- 
cable here, is Toplitz vs. Bauer (161 N. Y., 325, 336), where it 
was said by the court and held that: “The insurance company, 
having thus canceled its obligation, refused to reinstate it. The 
plaintiffs are entitled to complete indemnity for the loss thus 
sustained, and the inquiry was, what was the loss in contempla- 
tion of law? * * * The reasonable and just rule of damages 
in such cases would seem to be the cost of replacing the policy 
on the same terms in a perfectly sound company at the time of 
the surrender, but the pledgor had then ceased to be an insurable 
risk under any circumstances existing in the business of insur- 
ance; so that the real loss was the face of the policy less what 
it would cost to carry it by payment of another premium which 
fell due before the death of the insured:” See 2 May on Insur- 
ance (4th Ed.), § 569. These New York adjudications seem to 
indicate the true rule of damages-in such cases. Under the al- 
legations of the complaint, which are admitted by the demurrer, 
the plaintiff is entitled to recover, unless she should die before 
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the assured. So, as the case now stands, the complaint states 


a cause of action. 

The order of the Circuit Court is reversed, and the cause is 
remanded, with direction to overrule the demurrer, and for fur- 
ther proceedings according to law. 

Kerwin and Siebecker, JJ., took no part. 


LOWER COURT DECISIONS. 


LIABILITY IN CASE OF SUICIDE. 
District Court of Denver, Colorado. 


MYRTA E. IRISH, Plaintiff, 
vs. 
PACIFIC MUTUAL LIFE INS. CO., Defendant.* 


The Colorado statute forbidding suicide to be made a defense does not 
prohibit a contract for the return of premiums in case of suicide. 


Ruling on demurrer. 


Mr. FRANK McDonouGH, Attorney for Plaintiff. 
MEssRS. BICKSLER, BENNETT & NYE, Attorneys for Defendant. 


CARPENTER, J. (orally). 

The plaintiff heise an action upon an insurance policy on the 
life of her late husband, and to the complaint an answer has been 
filed setting up a stipulation of the policy that in case the assured 
died by suicide within one year from the time of the issuance of 
the policy the amount to be paid in satisfaction thereof should 
be a sum equal to the premium which had been paid. The plain- 
tiff demurred to that upon the ground that under the statute of 
1903 suicide is no longer a defense to an action upon an insur- 
ance policy. 

[ don’t understand that statute to interfere with the right to 
make a contract with respect to the amount which is to be paid in 
case of suicide. Our statute is less sweeping than the Missouri 
statute, which was discussed at the time of the argument. Our 





* Decision rendered, May, 1905. 
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statute simply provides that suicide shall not be a defense to an 
action upon a policy. The Missouri statute goes on to say that 
any stipulation in the policy to the contrary shall be void. But 
in Missouri where the question was directly raised in a case 
which was decided by Judge Phillips of Kansas City, in the Fed- 
eral Court, it was held that the Missouri statute did not operate 
to prevent the parties from making a contract under which a 
smaller sum than the face of the policy might be paid in the event 
that the person insured died by his own hand. 1 think certainly, 
if the Missouri statute does not operate to prevent a stipulation 
of that kind in the policy, ours does not. 
The demurrer is overruled. 


——___—_2~<-e 
EXECUTORY CONTRACT OF SALE AS CHANGE OF INTEREST. 
New York Supreme Court. Kings County. 


BRIGHTON BEACH RACING ASS'’N, Plaintiff, 
v8. 
HOME INS. CO., Defendant.* 

An executory contract of sale in which all the rights of the purchaser are 
those of an equitable owner is a change of interest, though his pos- 
session is meanwhile designated as that of a tenant without pay. 

Action on a fire insurance policy on a building. The plaintiff 
is the assignee of the cause of action. ‘The fire occurred Febru- 
ary 9, 1904. Previously; viz., on July 16, 1903, the insured had 
entered into a contract of sale on the land, on which the building 
was, and $15,000 was paid on account of the purchase price. 

There was a mortgage of $44,463.60 on the property, which title 

was to be taken subject to. By the terms of the contract the 

deed was to be delivered in one year; viz., on July 16, 1904, and 
the balance of the purchase price paid. The contract provided, 
however, that the purchaser might meanwhile go into possession 
of the land at any time after January 1, 1904, and build on it, as 
follows :— 
It is hereby stipulated and agreed between the parties here- 
to, that the party of the second part shall have the right to 
erect and occupy a building or buildings upon the real prop- 


erty herein contracted to be conveyed, at any time prior to the 
passing of the title hereunder after January 1, 1904, and the 


* Decision rendered, May, 1905. 
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buildings so erected on the said real property shall belong to 
the party of the second part and shall not be, or be deemed to 
be, annexed to the freehold, and such buildings may be re- 
moved by either party hereto, in case of a breach in the condi- 
tions of this contract, and the party of the second part shall 
have the right to occupy any part of the real property hereun- 
der and before passing title, as tenant of the party of the first 
part, without any pay or rent thereof; and possession of the 
said real property shall be so given to the party of the second 
part on the expiration of the existing tenancy on January I, 


1904. 

It also provides that the purchaser should pay the taxes and 
assessments levied after the delivery of the contract and the 
interest accruing on the said mortgage on the land. 

The purchaser assigned the contract to the plaintiff and it was 
given possession about January I, 1904, in accordance with the 
contract’s terms, and afterward continued in possession and took 
the deed on the contract day. 

The defendant had no notice or knowledge of the contract of 
sale or change of possession. 


C. H. Hype, for the Plaintiff. 

RICHARDS & HEALD (A. B. NATHAN, of Counsel), for the De- 
fendant, 

GAYNOR, J. 

The policy contains a clause that it should be void “if any 
change other than by the death of the insured take place in the 
interest, title or possession of the subject of insurance (except 
change of occupants without increase of hazard), whether by 
legal process or judgment or by voluntary act of the insured or 
otherwise.” 

It is plain that there was a change in interest. There was, in 
fact, a change of title. The possession given under the contract 
of sale made the purchaser the equitable owner in fee: Pelton 
vs. Westchester Fire Ins. Co., 77 N. Y., 605; A&tna Fire Ins. 
Co. vs. Tyler, 16 Wend., 385; Hay vs. Miller, 6 Hun, 320; Wood 
vs. Ins. Co., 149 N. Y., 382. It would be useless to cite extracts 
from the insurance text books or from decisions. They may be 
better read there than here. 

The purchaser was given possession of the land during the 
contract period, with a right to build thereon, and was to pay 
taxes and assessments and the interest on the mortgage, which 
he was purchasing subject to, during such period. Although 
the contract said he was to occupy “as tenant of the party of the 
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first part without any pay or rent thereof,” it is manifest that 
the contract gave him more than the interest and rights of a 
tenant. He could not be put out as a tenant, regardless of his 
rights under the contract as a purchaser. On the contrary, he 
had and could enforce the interest and rights of a purchaser in 
possession, though called a tenant. Names cannot do away with 
the nature and substance of things. : 
Judgment for the defendant. 


$<. 


MISCELLANY. 





Cases to which an insurance company may or may not be a party, which 
are not actions on policies, but which relate to matters outside of insur- 
ance proper; as, jurisdiction, receiver, injunction, pleading, practice, 
mandamus, wills, usury, lodges, the relations of statute laws to corpora- 
tions, laws of sister States, etc., where the principles and practice of insur- 
ance, as such, are not specifically involved; and other cases of incidental 
interest to underwriters, or where for special reasons a full report has 
been deemed unnecessary. These sketches are given merely as chapters 
of current information, and are not intended as digests, nor for citation. 


WAIVER OF PREMIUM. 

In the case of Neff vs. Metropolitan Life Insurance Company, 
decided by the Appellate Court of Indiana, April 7, 1905, it was 
held that where an agent agreed with the applicant to advance 
the premium to the company, and the application provided that 
the policy should not be in force unless delivered during the life 
and good health of insured, and it was received by the agent after 
the death of the insured, and a few days later returned by him, 
the agreement with the agent did not constitute a waiver of the 
premium and the mailing did not constitute a delivery. 

BENEVOLENT SOCIETY—VALIDITY OF CERTIFCATE. 

In the case of Sterling vs. Head Camp, Pacific Jurisdiction, 
Woodmen of the World, decided by the Supreme Court of Utah, 
March 30, 1905, it was held that a benevolent society was not 
liable on a certificate which had never been received by insured 
nor signed by him or the local officers, as the laws of the society 
required. When the payment of monthly dues was a prerequisite 
to liability, but under certain conditions the benefit might be 
continued by notice of sickness and inability to pay, such notice 
was prerequisite. Failure of a member to understand his contract 
will not excuse an attempt to change the beneficiary without fol- 
lowing the method required for such change. 
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SUPREME COURT OF WISCONSIN. 


EQUITABLE LIFE ASSUR, SOC. OF THE 
UNITED STATES ;, 


v8. 


HOST.* ) 


The issue of deferred dividend policies by corporations chartered in New 
York is authorized by the statutes of that state, therefore its license 
to do business in Wisconsin will not be revoked on the ground that 
such issue is unauthorized. 


The statute of Wisconsin providing that companies may distribute their 
surplus annually or once in two, three, four or five years, as the 
directors may determine, and in such distribution there shall be re- 
served not less than the aggregate net value of the policies, does not 
render illegal the issue of deferred dividend policies having a longer 
period of distribution. The word “shall” in such statute is impera- 
tive, but the word “may” is simply permissive where it has always 
been so construed by insurance officials and the companies. 


A judgment revoking a license which renders numerous policies already 
issued unlawful, should not be rendered where the policyholders are 
not parties, 

Appeal from Circuit Court, Dane County. Action by the 
Equitable Life Assurance Society of the United States against 
Zeno M. Host individually and as Commissioner -of Insurance of 
the State of Wisconsin. From a judgment for defendant, plain- 
tiff appeals. 

Statement of facts by CASSODAY, J. 

This is an action to restrain the Commissioner of Insurance 
from revoking the license issued to the plaintiff to do business 
in this state. The facts are mostly undisputed. The complaint 
alleges, in effect: that the plaintiff was incorporated in 1859 
under the Laws of New York of 1853, and the amendments 
thereto, for the incorporation of life and health insurance com- 
panies; that by section 87 of the general insurance laws of the 
state of New York, first enacted as chapter 118 of the General 
Laws of New York for the year 1868, it is provided that :— 

\ny domestic life insurance corporation which by its charter 
or articles of association is restricted to making a dividend 
only once in two or more years may hereafter, notwithstand- 
ing anything to the contrary in such charter or articles, make 
and pay over dividends, annually, or at longer intervals, in the 


manner and proportions and among the parties provided for 
in such charter or articles. 


* Decision rendered, Feb. 21, 1905. 
Vou. XXXIV.- 37. 
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That by section 83 of the general insurance laws of the state 
New York, first enacted as chapter 100 of the General Law 
1872, it was provided that :— 


of 
s of 


Any domestic life insurance corporation may ascertain at 
any given time, and from. time to time, the proportion of sur- 
plus accruing to each policy from the date of the last to the 
date of the next succeeding premium payment, and may dis- 
tribute the proportion found to be equitable, either in cash, in 
reduction of premium or in reversionary insurance, payable 
with the policy, and upon the same conditions as therein ex- 
pressed at the next succeeding date of such payment, notwith- 
standing anything in the charter of such corporation to the 
contrary. 

And the complaint further alieges that all of its policies issued 
by it since its organization and now outstanding were executed 
in the state of New York, and are payable at the home office of 
the plaintiff in the state of New York. The complaint further 
alleges, in effect, that for several years prior to the commence- 
ment of this action the plaintiff had done business in this state 
under licenses issued by the several commissioners of insurance; 
that December 12, 1902, one L. A. Brunckhorst, as a citizen and 
resident of this state, presented to the Commissioner of Insur- 
ance a petition or complaint wherein he alleged, in effect, that 
the plaintiff was a foreign life insurance company doing business 
in this state on the mutual plan, being duly licensed by the insur- 
ance department; and further alleged that the plaintiff “is now 
violating, and has for many years knowingly and willfully vio- 
lated, the insurance statute” of this state known as section 1952 
and the acts amendatory thereof, “to the great damage, loss and 
detriment of the people of the state of Wisconsin, in that said 
company has failed to comply with the provisions of said section 
1952 * * * in failing to make distribution of the surplus funds 
of said company among the policyholders of said company as 
provided in and by said section; * * * that by reason of such 
violation thousands of citizens of the state of Wisconsin have 
been deprived of moneys justly due them by forfeitures imposed 
by” the plaintiff, “and are now and continue to be deprived of 
moneys justly due them from said company ;” and prayed that 
the plaintiff be summoned to appear before the Insurance Com- 
missioner to show cause why its license should not be revoked 
in accordance with section 1955 of the Revised Statutes of 1898 
and acts amendatory thereof. Pending the hearing of that peti- 
tion, and on March 1, 1903, the commissioner issued a license to 
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the plaintiff for one year, similar to such former licenses held by 
the plaintiff. A hearing was had upon such petition June 16, 
1903, and the defendant, as such commissioner, made his decision 
thereon July 31, 1903, wherein, among other things, he decided 
as follows: “I further decide that” the plaintiff “has violated 
said section 1952, as charged” by the complainant, L. A. Brunck- 
horst, “by not complying with the provisions of said section. 
Therefore I hereby notify the Equitable Life Assurance Society 
of the United States that, if a statement, signed by the proper 
officers of the company that there will be a compliance with sec- 
tion 1952, as herein decided, be not filed with this department 
within the period of thirty days from the date hereof the license 
of the company to transact business in this state will be revoked 
at the expiration of that time.” 

The complaint herein further alleges, in effect, that the defend- 
ant, acting or assuming to act as such commissioner, “threatens 
to and will at the expiration of thirty days from July 31, 1903, re- 
voke the license of this plaintiff to transact business in Wiscon- 
sin, unless within that period this plaintiff file with said defendant 
a statement in writing that it will comply with section 1952 as 
construed by said defendant (which construction said plaintiff 
alleges was and is erroneous), and threatens to and will there- 
after revoke the license of the plaintiff to transact business in 
Wisconsin unless this plaintiff distribute among its policyholders, 
regardless of the terms of their policies, the amount so errone- 
ously found by the said defendant to be a surplus, as aforesaid, in 
accordance with his said construction of said statute, and unless 
the plaintiff shall otherwise comply with said statute as so 
erroneously construed by the defendant.” 

The defendant’s answer to the complaint herein admits that 
the plaintiff is, and for more than forty years past has been, a 
corporation organized and existing under the laws of the state of 
New York, engaged in the business of life insurance on the mut- 
ual plan, and that for many years past it had been duly licensed 
under the laws of the state of Wisconsin to transact such busi- 
ness within this state; that the plaintiff was incorporated in 1859 
under the general act of the Legislature of the state of New York 
passed June 24, 1853; that chapter 118 of the General Laws of 
New York for the year 1868, section 87, was duly enacted and 
became and was and is the law of the state of New York, as set 
forth in the complaint; that chapter 100 of the General Laws of 
1872, section 83, of the state of New York, was enacted, became, 
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was and is the law of the state of New York, as alleged in the 
complaint; that the policies issued by the plaintiff since its 
organization and now outstanding were all executed in the state 
of New York, and are payable at the home office of the plaintiff 
in said state. The answer further alleges, among other things, 
in effect, that the surplus funds which this defendant determined 
to be in possession of the plaintiff subject to distribution under 
section 1952, and which, under the defendant’s decision, must be 
distributed among the policyholders of the plaintiff annually or 
once in every two, three, four or five years, pursuant to section 
1952, was composed in large part of earnings and accumulations 
derived from payments made by policyholders of the plaintiff 
under such deferred dividend policies; that the total amount of 
outstanding insurance of the plaintiff at the date of the decision 
of the commissioner was in excess of $1,300,000,000; that the 
total value of its assets at said time and now does not exceed 
$400,000,000; that during the last ten years the plaintiff has paid 
in dividends $28,847,371.31; that such amount was paid as al- 
leged and shown in the complaint; that the petitioner was not a 
policyholder of the plaintiff; that the defendant, acting as such 
commissioner, “had he not been enjoined by the writ issued in 
this action, would have revoked the license of the plaintiff to 
transact business in Wisconsin within thirty days after July 31, 
1903, if the plaintiff had not within such time filed a statement in 
writing that it would comply with section 1952 as construed by 
this defendant; and that this defendant intends, unless restrained 
by the order of this court, to revoke the license of the plaintiff 
to transact business in Wisconsin, unless plaintiff complies with 
the provisions of section 1952, and distributes among its policy- 
holders at least once in five years the surplus earnings which 
have been shown to be in the plaintiff's possession; that the 
plaintiff has many thousands of policvholders within the state of 
Wisconsin ;” that March 1, 1903, the defendant issued to the 
plaintiff a license to do business in Wisconsin for the ensuing 
year because the plaintiff had otherwise complied with the re- 
quirements of the laws of this state, and this defendant was under 
restraint, as mentioned; that the insurance contract of the plain- 
tiff issued to Wisconsin citizens now in force on December 31, 
1902, amounted to $14,014,692, the annual premiums being paid 
thereon amounting to $428,100; that more than 84 per cent of 
the insurance contracts and policies aforesaid now in force issued 
to and held by Wisconsin citizens and policyholders are upon 
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what is known as the ten, fifteen and twenty-year deferred divi- 
dend plan, by which no dividends are to be paid or apportioned 
to, nor is any surplus dividend between or among such policies 
and insurance contracts, until the end of the deferred dividend 
period, and not then if a forfeiture is imposed upon death or the 
failure to pay premiums. 

The issues thus joined were tried by the court, and at the 
close of the trial the court made findings of fact and conclusions 
of law, and, among other things, found, in effect: (4) That the 
defendant, on July 31, 1903, in a proceeding theretofore com- 
menced and heard before him as such commissioner for the revo- 
cation of the license of the plaintiff, upon the ground that the 
plaintiff was issuing a form of life insurance policy containing 
provisions contrary to the requirements of section 1952 of the 
statutes, such “commissioner made a ruling in which he held that 
said plaintiff was issuing such policies in violation of the require- 
ments of said section, and giving said plaintiff notice that, unless 
within thirty days from the date of said ruling it filed in said in- 
surance department a statement that it would comply with said 
section as interpreted by him in said ruling, he would revoke 
said plaintiff’s license to do business in this state.” (5) That the 
plaintiff did not comply with said ruling, and is not complying 
therewith, but, on the contrary, has commenced this action to 
restrain the commissioner from enforcing this action to restrain 
the commissioner from enforcing his ruling. (12) That the plain- 
tiff has assets in the total amount of $381,226,035.53, of which 
$73,354,138.03 is a surplus over and above the amount of the 
legal reserve and the amount required by the company for the 
purpose of discharging all its liabilities as they may occur in the 
future; that the amount of such legal reserve, together with the 
premiums becoming due and payable upon present contracts 
issued, are sufficient to discharge all obligations of the plaintiff 
association as they mature: that the plaintiff has not made dis- 
tribution of such surplus according to section 1952, “but has for 
many years violated, and does now violate, the provisions of said 
section by failing, neglecting and refusing to distribute or ap- 
portion at least every five years the surplus profits and earnings 
of the plaintiff company among its policyholders, residents of the 
state of Wisconsin, holding and representing policies and con- 
tracts to the amount of twelve million dollars and upward.” 
And as conclusions of law the court held, in effect: (1) That the 
issue of deferred dividend policies by which the distribution of 
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dividends is deferred beyond a period of five years to the citizens 
of this state is contrary to the first provision of section 1952, 
and is unlawful: (2) that unless the plaintiff signifies its consent 
to discontinue the issue in this state of deferred dividend poli- 
cies, the Commissioner of Insurance “may and should, under the 
requirements of sections 1955, 1972a and 1978 of the Revised 
Statutes of 1898, revoke the plaintiff’s license to do business in 
this state ;” (3) that there has been no practical construction of 
section 1952 as permitting the issue in this state of said form of 
policy now binding upon the court; (4) that the defendant is 
entitled to judgment dissolving said preliminary injunction, dis- 
missing this action, and for his taxable costs and disbursements; 
and ordered judgment to be entered accordingly. From the 
judgment so entered the plaintiff brings this appeal. 


WINKLER, FLANDERS, SMITH, Bortrom & Vi1As, CHAs. F, 
FAWCETT, BAINBRIDGE Cosy, and DANIEL E. Watson, for 
Appellant. 

L. M. StuRDEVANT, Atty. Gen., and Junius E. Rornr, for Re- 
spondent, : 

Cassopay, C. J. (after stating the facts). 

The facts in this case are practically undisputed and largely 
stipulated. The plaintiff was incorporated in 1859, under the 
laws of New York then in force, as a domestic life insurance cor- 
poration. It continued to do such business under such laws and 
the several amendments thereto from that time down to the 
controversy in question, which arose about two years ago, and 
has also continued such business since. For more than twenty 
years prior to the controversy in question the plaintiff had been 
doing such insurance business in this state, and issuing to the 
citizens thereof “deferred dividend insurance,’ wherein the accu- 
mulated assets or surplus was not to be distributed except in 
longer periods than five years; that*each of such policies were 
executed in the state of New York, and payable at the home 
office of the plaintiff in that state; that eleven other life insur- 
ance companies, named, each and all doing business in Wisconsin 
during the time mentioned, had adopted and issued similar poli- 
cies as to the periods for the distribution of such accumulated 
assets or surplus; that the plaintiff alone has issued and has out- 
standing in the United States at least $1,000,000,000 in such form 
of insurance, of which at least $12,000,000 thereof was so issued 
and is outstanding in Wisconsin. It is conceded that during each 
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and every year of the twenty mentioned the commissioners of in- 
surance of this state issued to the plaintiff a license to transact 
the business of life insurance in this state, reciting in each such 
license that the plaintiff had “complied with the laws of this 
state relative to life insurance companies,” and that until the 
controversy in question “no formal or official objection of any 
kind was ever brought to the attention of the plaintiff by any 
insurance commissioner of the state of Wisconsin, or by any 
other official of said state ;” and that during that period neither 
the right of the plaintiff nor any other company to transact such 
form of business was ever “challenged by or on behalf of the 
state of Wisconsin.” ‘The controversy in question was not insti- 
tuted by any policyholder of the plaintiff, but by an individual 
solely as ‘“‘a citizen and resident” of this state. The substance of 
the complaint of such “citizen and resident” upon which the re- 
vocation of the license so issued to the plaintiff was prayed, and 
the hearing and decision of the commissioner thereon, are set 
forth in the foregoing statement. That decision of the commis- 
sioner, so made July 31, 1903, held that the issuing of such poli- 
cies by the plaintiff was in violation of the statutes of this state; 
and that, unless the plaintiff filed a statement in his office within 
thirty days from the date thereof that he would comply with the 
statutes as interpreted by the commissioner, and would revoke 
the plaintiff's license to do business in this state. Before the 
expiration of the thirty days so fixed by the commissioner this 
action was commenced to restrain him from revoking the plain- 
tiff’s license, as mentioned in the statement of facts. The sub- 
stance of the complaint and answer, and the findings of fact and 
conclusions of law made by the trial court, and the judgment dis- 
missing the action are sufficiently set forth in the foregoing 
statement. 

It is claimed that the decision of the Commissioner of Insur- 
ance, as affirmed by the trial court, should be sustained upon 
either of two grounds: (1) The first ground upon which it is so 
claimed naturally calling for consideration is that the plaintiff is 
not authorized by the laws of New York-to issue such “deferred 
dividend insurance,” wherein, by the terms of the contract, the 
accumulated assets or surplus was only to be distributed in 
longer periods than five years—usually ten, fifteen or twenty 
years. True, as stated by the commissioner, and found by the 
trial court, the provisions of the original charter of the plaintiff, 
issued under the laws of New York in 1859, declared, in effect, 
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that the insurance business of the company should be “con- 
ducted upon the mutual plan;” that “within sixty days from the 
expiration of the first five vears, * * * and within the 4rst 
sixty days of every subsequent period of five years,” the officers 
of the company should “cause a balance to be struck of the affairs 
of the company, which” should “exhibit its assets and liabilities,” 
and also its “net surplus, after deducting a sufficient amount to 
cover all outstanding risks, and other obligations ;” and that each 
policyholder should “be credited with an equitable share of the 
said surplus;” and that “such equitable share” should “be ap- 
plied to the purchase of an additional amount of insurance,” or 
“to the purchase of an annuity,” as therein provided. The trial 
court also found, in effect, that prior to 1868 the plaintiff, pur- 
suant to such charter provisions and to law, did so distribute 
among all its dividend participating policyholders its surplus 
funds; that in 1868 the plaintiff devised a form of policy, now 
known as “deferred dividend policies,” as already mentioned; 
that the plaintiff began the issue in Wisconsin of such deferred 
dividend policies, wherein the apportionment of dividends was 
deferred for more than five years in 1871. But it is alleged in the 
complaint, and is expressly admitted in the answer, that by sec- 
tion 87 of the General Laws of the State of New York, first en- 
acted as chapter 118 of the General Jaws of New York for the 
year 1868, it was provided that :— 

Any domestic life insurance corporation which by its char- 
ter or articles of association is restricted to making a dividend 
only once in two or more years may hereafter, notwithstand- 
ing anything to the contrary in such charter or articles, make 
and pay over dividends annually, or at longer intervals, in the 
manner and proportions and among the parties provided for 
in such charter or articles. 

By section 83 of the General Laws of the state of New York, 
first enacted as chapter 100 of the General Laws of 1872, it was 
provided that :— 

Any domestic life insurance corporation may ascertain at 
any given time, or from time to time, the proportion of surplus 
accruing to each policy from the date of the last to the date 
of the next succeeding premium payment, and may distribute 
the proportion found to be equitable either in cash, in reduc- 
tion of premium or in reversionary insurance, payable with the 
policy, and upon the same conditions as therein expressed at 
the next succeeding date of such payment, notwithstanding 
anvthing in the charter of such corporation to the contrary :— 
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Revised Statutes of New York (Birdseye’s Edition), pp. 1849 

and 1852. 

Those provisions of the New York statutes were all consid- 
ered by the Court of Appeals in Greeff vs. Equitable Life Assur. 
Soc., 160 N. Y., 19, 26, 27, 31. That was an action by a policy- 
holder to recover $7,087.38 as the alleged unpaid balance of the 
defendant’s net surplus, to which the plaintiff claimed to be en- 
titled under the statutes mentioned. The policy in that case was 
issued July 1, 1882, and payable May 2, 1897, or upon the death 
of the assured if it occurred before, in the sum of $20,000. June 
23, 1897, the company paid to the plaintiff $23,932 as the total 
amount due to the plaintiff in accordance with the express terms 
of the contract as written. In the opinion of the court it was 
there said that: “The plaintiff's claim that the whole surplus 
should be distributed cannot be sustained if it is in conflict with 
the provisions of the contract between the parties, without mak- 
ing a new contract for them which the court will not do. There- 
fore this question depends for its solution upon a proper inter- 
pretation of the provisions of the policy. The parties agreed that 
the plaintiff should participate in the distribution of the surplus 
according to the methods and principles adopted by the com- 
pany. It is to be observed that the agreement was that the 
plaintiff should participate, not in the whole surplus, but in the 
distribution of the surplus, or, in other words, in the surplus 
which, according to the defendant’s methods and principles, was 
to be distributed.” Thus it appears that such “deferred dividend 
insurance” is not only expressly authorized by the statutes of 
New York in question, but enforceable by the courts of New 
York. As conceded by the commissioner and his counsel, “the 
charter of the company is the source of its very existence.” Cer- 
tainly, the plaintiff “derives its existence, powers and rights 
solely from the laws” of New York: 13 Am. & En. Ency. L. (2d 
Ed.), 837. The courts of that state are abundantly able to enforce 
and administer such laws. But that fact did not prevent this state 
from imposing such conditions and restrictions upon corpora- 
tions of other states transacting business in this state as the 
Legislature saw fit to impose. This was forcibly declared in 
Paul vs. Virginia (8 Wall., 168, 19 I,. Ed., 357), and has fre- 
quently been sanctioned by the same court since, and has repeat- 
edly been followed by this court: State vs. U. S. M. A. Ass’n, 
67 Wis., 629, 630, and cases there cited; Ashland Lumber Co. 
vs. Detroit Salt Co., 114 Wis., 78, and cases there cited. There 
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is nothing in the record indicating that such deferred insurance 
policies were issued in violation of any statute of New York, and 
hence the revocation of the license cannot be justified on that 
ground. 

2. But the principal ground urged in support of the judgment 
of the trial court is that the issuance of such deferred insurance 
policies to citizens of this state by the plaintiff and such other 
companies was in violation of the statutes of this state, and par- 
ticularly the section which declares that: ‘Every life insurance 
corporation doing business in this state upon the principle of 
mutual insurance, or the members of which are entitled to share 
in the surplus funds thereof, may make distribution of such str- 
plus as they may have accumulated annually, or once in two, 
three, four or five years as the directors thereof may from time 
to time determine. In determining the amount of the surplus to 
be distributed there shall be reserved an amount not less than 
the aggregate net value of all the outstanding policies, said value 
to be computed by the American Experience Table of Mortality 
with interest not exceeding 4% per cent:” Section 1952, Rev, 
St., 1898. There can be no doubt that during the period men- 
tioned the plaintiff was an “insurance corporaton doing business 
in this state upon the principle of mutual insurance,” within the 
meaning of that section. The charter of the plaintiff declared 
that such business of the company should “be conducted upon 
the mutual plan;” and that it was so conducted is, in effect, con- 
ceded. So the members of the plaintiff corporation, under that 
section of the statute, were undoubtedly “entitled to share in the 
surplus funds thereof,” whenever the “distribution” of the same 
should be made. The controversy is as to whether, under that 
section, it was competent for the plaintiff. by contract with citi- 
zens of this state, to defer such “distribution” for a longer period 
than five years. The language of the section is that such corpo- 
ration 

May make distribution of such surplus * * * annually, or 

once in two, three, four or five years, as the directors thereof 

may from time to time determine. 

The word “may,” in its ordinary and common use, is certainly 
permissive, and not mandatory. But it is claimed with much 
plausibility that, if the purpose of the section was to make it 
optional with the directors of such corporation whether such 
distribution should be “annually” or “from time to time,” as they 
might “determine,” then the use of the words “once in two, three, 
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four or five years” are without significance. Such language, 
however, is immediately followed in the section by the statement 
that “in determining the amount of the surplus to be distributed 
there shall be reserved an amount not less than the aggregate 
net value of all the outstanding policies, said value to be com- 
puted” as therein stated. There can be no question but what the 
words “shall be reserved,” as thus used, are mandatory; and 
since no distribution can be made except from such “surplus 
funds,’ nor from such funds until the amount thereof so 
“reserved” shall at least be equal to the “aggregate net value” 
mentioned, it is obvious that such distribution might thereby be 
wholly prevented during such five years. The two parts of the 
section relate to the same subject, and both must be considered 
in construing the same. Such use of the words “may” and 
“shall” in the same section have been said to afford a very forci- 
ble indication of the intention of the Legislature: Suth. on 
Stat. Con., § 462; 2 Lewis’ Suth. Stat. Con. (2d Ed.), § 640. It 
is there said that “the use of words that are plainly compulsory 
in one aspect, and the use of others which literally are permissive 
in another, necessarily leads to an inference that the primary 
meaning is to be retained.” ‘Thus, ina New York case, it is said 
by the court and held that: “The words ‘may’ and ‘shall’ are 
both used; the former to confer a privilege, the latter as a man- 
date. It is presumed that the attention of Congress was drawn 
to the distinction between the ordinary import of the two words, 
and that they were used with reference to that distinction, and 
hence that, if it had been designed to limit prosecutions to the 
specified courts, the same word would have been employed as in 
limiting a particular proceeding to a specified court:” Cooke 
vs. State Nat. Bank, 52 N. Y., 96, 105, 106. To the same effect, 
People ex rel. Comstock vs. City of Syracuse, 59 Hun, 258, 267; 
Reynolds vs. Board of Education, 33 App. Div., 88. So the In- 
diana court has said that, where “the words ‘shall’ and ‘may’ are 
used in different connections, it very strongly indicates that the 
terms were so used deliberately, and with a due sense of dis- 
crimination, ascribing to each its literal signification. Statutory 
provisions upon the same subject should be construed with refer- 
ence to each other, and as parts of the general system of juris- 
prudence, with a view of promising harmony and symmetry in 
such system:” Budd vs. Rutherford, 4 Ind. App., 390. So Mr. 
Justice Mitchell, speaking for the Minnesota court, said that: 
“In the body of the act it will be observed that the Legislature 
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has in every instance used the words ‘may’ and ‘shall’ in such a 
manner as to clearly show an intention to give to each its com- 
mon meaning. The word ‘may’ is always used with reference to 
the granting of the extension, while the word ‘shall’ is uniformly 
used with reference to the conditions on which it is to be granted, 
as well as the acts to be performed by different officials, includ- 
ing the city council, after the extension has been granted:” 
State ex rel. Bell vs. City Council, 65 Minn., 299; Minor vs. Me- 
chanics’ Bank, 1 Pet., 46, 63, 64; Rothschild vs. New York Life 
Ins. Co., 97 Ill. App., 547. These cases will again be referred to 
later. Certainly a construction which would make the two 
clauses repugnant to each other should not be indulged unless 
absolutely required by the context. True, there are numerous 
cases where the word “may” has been construed to mean “must,” 
but, as held in cases cited by counsel for the defendant, “the word 
‘may’ means ‘must’ or ‘shall’ only in cases where the public rights 
or interests are concerned, or where the public or third persons 
have a claim de jure that the power should be exercised:” Cut- 
ler vs. Howard, 9 Wis., 309; Market Nat. Bank vs. Hogan, 21 
Wis., 322. See, also, State ex rel. Burnett vs. Pierpont, 29 Wis., 
608; State ex rel. McDill vs. State Canvassers, 36 Wis., 498, 506; 
Dutcher vs. Dutcher, 39 Wis., 666. But as said by Dixon, C. J., 
in the first of these cases, “when the act to be done is not clearly 
beneficial to the public or third persons, the exercise of the power 
is held to be discretionary.” The ruling in that case follows 
what is, perhaps, the leading case in this country upon the sub- 
ject—Newburgh Turnpike Co. vs. Miller, 5 John. Ch., 1o1, 112, 
113. Chancellor Kent there reviews the English cases on the 
subject with his usual learning and ability, and deduces the rule 
as mentioned. As indicated in some of those cases, where the 
word “may” is used in a statute which directs the doing of a thing 
for the sake of justice or the public good, or imposes a duty, en- 
forceable as such, it is to be construed as being mandatory. 
While sanctioning the ruling in that case, it was held in a more 
recent case in that state that: “When a statute declares that an 
individual or individuals shall or may do certain acts, or have a 
certain remedy, which is intended for his or their own benefit, he 
or they have a discretion to do the act or pursue the remedy or 
not :”” Malcom vs. Rogers, 5 Gow., 188. See, also, Mayor, etc., 
vs. Furze, 3 Hill (N. Y.), 612; Buffalo Plank Road Co. vs. 
Cairns, 10 How. Prac., 237; People ex rel. Conway vs. Super- 
visors, 6 Hun, 572; Medbury vs. Swan, 46 N. Y., 200; State vs. 
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Sweetsir, 53 Me., 438: Brokaw vs. Com’rs, 130 IIL, 482; Seiple 
ys. Borough, 27 N. J. Law, 407. The general rule mentioned has 
jong been recognized by the Supreme Court of the United States: 
Minor vs. Mechanics’ Bank, 1 Pet., 46, 64. In that case Mr. 
Justice Story, speaking for the court, adds what may be in- 
structive here, as follows: “Without question, such a construc- 
tion is proper in all cases where the Legislature mean to impose 
a positive and absolute duty, and not merely to give a discretion- 
ary power. But no general rule can be laid down upon this sub- 
ject further than that that exposition ought to be adopted, in 
this, as in other cases, which carries into effect the true intent 
and object of the Legislature in the enactment. The ordinary 
meaning of the language must be presumed to be intended, un- 
less it would manifestly defeat the object of the provisions.” In 
a late case construing a statute of the state of Louisiana and ex- 
pressly sanctioning the language just quoted, it was held that: 
“The provision * * * that the surplus of the revenues of 
parishes and municipal corporations for any year may be ap- 
plied to the payment of the indebtedness of former years is not 
mandatory, but only permissory, and creates no contract right in 
a holder of such indebtedness of former years which can be en- 
forced by mandamus:”’ United States vs. Thoman, 156 U. S., 
353. Mr. Justice White, writing the opinion of the court in that 
case, adds, by way of quotations and otherwise, that: “It is only 
where it is necessary to give effect to the clear policy and inten- 
tion of the Legislature that such a liberty can be taken with the 
plain words of the statute.” “In the law to be construed here it 
is evident that the word ‘may’ is used in special contradistinction 
to the word ‘shall,’ and hence there can be no reason for taking 
such a liberty. The Legislature first imposes an imperative duty 
—the application of the revenue of each year to the expenses 
thereof—-and then makes provision for the case of an excess of 
revenue Over expenses. In the first word ‘shall’ and in the latter 
provision the word ‘may’ is used, indicating command in the one 
and permission in the other:” Pages 359, 360, of 156 U.S. The 
facts in that case are, in some respects, similar to the facts in this 
case. 

3. It is claimed by both parties that the history of the section 
in question shows the intention of the Legislature in passing it: 
Section 1952, Rev. St., 1898. That section is the same as section 
14 of chapter 59, p. 107, Laws 1870, and section 1952 of the Re- 
vised Statutes of 1878, except that up to the enactment of chap- 
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ter 309, p. 335, of the Laws of 1887, it also included accident in- 
surance. It is pointed out by the defendant that the bill for the 
enactment of chapter 59, p. 107, Laws 1870, was reported by a 
committee, under instructions “to inquire what legislation” ‘wei 
“necessary in regard to the business of insurance in this state, in 
order to afford proper protection to policyholders, and more 
systematically to establish the regulation of insurance business 
in this state.” It is, moreover, stated by the defendant and al- 
leged in the answer, in effect, that prior to ‘1870 all life insurance 
companies doing business on the mutual plan in the United 
States had made provision for the distribution of profits or sur- 
plus among their policyholders at periods of five years or less,” 
or, as so alleged, in “one, two, three, four or five years.” It was 
expressly conceded by the defendant on the trial “that at the 
time of the passage of this act in 1870 the longest period for 
which dividends were deferred in mutual companies was five 
years.” It is argued by the plaintiff that this of itself shows that 
the evil sought to be guarded against by that enactment was not 
an over accumulation of assets and a failure to distribute divi- 
dends, but the lack of protection against insolvency. In other 
words, it is claimed that the object of such enactment was “to 
afford proper protection to policyholders” by safeguarding the 
solvency of such insurance companies; that prior to that time 
the only requirement in that regard in this state was that such 
companies must have a paid-up capital of $100,c00 without pro- 
viding for any reserve, and requiring that an annual statement 
should be made to the Secretary of State. That the purpose was 
to safeguard the solvency of such companies is apparent from the 
fact that the accumulation of reserve fund mentioned in section 
14 of the act of 1870 (section 1952). is provided for in section 10 
of the act of 1870 (section 1949). Up to the time of that enact- 
ment the statute of Massachusetts on the subject used the per- 
missive word “may” in connection with the distribution of the 
surplus fund, and the mandatory word “‘shall” in connection with 
such reserve fund. The same was true with the act of March 26, 
1869, of Illinois, from which our chapter 59 of the Laws of 1870 
was largely taken, and from which the tenth and fourteenth sec- 
tions were almost literally copied. The only direct adjudication 
upon the language contained in section 1952, Rev. St., 1898, 
which is, in substance, the same as section 14 of chapter 59, p. 
107, of the Laws of 1870, is an Illinois case: Rothschild vs. New 
York Life Ins. Co., 97 Ill. App., 547. That case is in harmony 
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with the adjudications mentioned, and expressly held that sec- 
tion 14 of that act “is not a grant of power, but is, perhaps, a 
limitation on the power of such companies to distribute their 
surplus funds oftener than once a year. In the absence of such 
a provision, the time of distribution would depend on the direct- 
ors, except so iar as limited by the charter of the company or 
valid by-laws.” After discussing the rules of construction gen- 
erally, the court used this language: “Applying these rules to 
the words ‘may’ and ‘shall’ in section 14, the former must be re- 
garded as permissive, and the latter as imperative. We can con- 
ceive of no good reason, nor are we aware of any rule of interpre- 
tation, which would warrant the holding that the words ‘may’ and 
‘shall’ are used in the same sense in the section, and that impera- 
tive. Therefore we cannot sustain the contention that the section 
requires distribution of surplus at least once in every five vears, 
or that the contracts between the company and appellant, assum- 
ing that such contracts contain the charter provision in regard to 
distribution of surplus, are in violation of section 14:” Page 555. 
We see no escape from the conclusion thus reached. For more 
than thirty years prior to the controversy in question the lan- 
guage of the statute has remained substantially the same. Dur- 
ing that time it has seemed to be the consensus of opinion on 
the part of state officials and legislators, as well as such insurance 
companies, that the time of distribution was permissive, but that 
the amount of the reserve fund was mandatory. Apparently, 
upon the faith of such opinion, the vast aggregate amount of de- 
ferred dividend insurance policies mentioned were issued. That 
such was the consensus of opinion is manifest from the fact that 
the Insurance Commissioner attempted in 1901, and again in 
1903, to have the section of the statute in question amended so 
as to make the time of such distribution mandatory instead of 
being permissive, as indicated. But such efforts failed. Thus it 
appears that the history of the section and the practical construc- 
tion given to it are in harmony with the permissive meaning of 
the word “may” and the mandatory meaning of the word “shall” 
as ordinarily understood, and we find nothing in the context of 
the section, nor any of the rules of law mentioned, requiring us 
to give to those words a different meaning. There is nothing in 
the record to indicate that the plaintiff has failed to comply with 
any provision of law of this state, much less that it has violated 
any law of this state, within the meaning of the statutes author- 
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izing a revocation of such license to do business in this state: 
Sections 1955, 1968, 1972a. 

4. It should be observed that the trial court not only affirmed 
the decision of the Insurance Commissioner in revoking the 
plaintiff's license to do business in this state, but also found, as a 
conclusion of law, that such dividend policies ‘so issued by the 
plaintiff, in which the distribution was deferred beyond a period 
of five years, was “unlawful ;” and judgment was entered thereon 
accordingly. Thus it was adjudged in this action that the num- 
erous policies issued by the plaintiff to citizens of this state, ag- 
gregating several millions of dollars, as found by the trial court, 
were all unlawful, and that, too, without any of the holders of 
such policies having been made parties, or given a hearing, or 
having appeared in the action. Such gratuitous finding and ad- 
judication must have escaped the notice of the learned trial judge. 

The judgment of the Circuit Court is reversed, and the cause 
is remanded, with direction to grant the relief prayed for in the 
complaint. 

Kerwin, J., took no part. 


SUPREME COURT OF MONTANA. 


COLLINS 
v8. 
METROPULITAN LIFE INS. CO.* 


Occasionally waiting on a saloonkeeper for his accommodation, without 
pay or interest in the saloon, is not being connected with sale of 
liquors within the policy. Evidence that no consideration was re- 
ceived was material as showing the relation of insured to the business. 

Where the policy provided that forfeiture for non-payment of premium 
could only be waived by an officer, the waiver of prompt payment oi 
a quarterly premium by a local agent was not binding. 

Waiver of forfeiture for a premium two days over due did not estop the 
company from insisting on a subsequent forfeiture where the pre- 
mium was sixteen days overdue. 


Appeal from District Court, Lewis and Clarke County. Ac- 
tion by John W. Collins against the Metropolitan Life Insurance 
Company. From a judgment for plaintiff, defendant appeals. 


¥ Decision rendered, April 20, 1905. 
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Statement of facts by BRANTLY, C. J. 

The Metropolitan Life Insurance Company of New York on 
August 6, 1902, issued to August Erickson, of the city of Helena, 
Mont.. a policy of insurance on his life for $1,000; the considera- 
tion being the payment on or before the delivery of the policy of 
a premium of $35.06, and the promise to pay a like sum on the 
6th of February and August of each year during the continuance 
of the policy. The assured could not meet the first payment on 
the date named in the policy, and requested Mr. Thompson, the 
agent of the company in Helena, who held the policy for delivery, 
to arrange with the company so that he could pay quarterly in- 
stead of semi-annually. The arrangement was effected, and the 
assent of the company was given in writing that the premiums 
might be paid in installments of $17.88 each on the 6th days of 
August, November, February and May in each year. In the 
meantime the first quarterly payment had been made, and the 
policy delivered. This took place on August 21, Ig02. In his 
application to the company he made certain representations con- . 
cerning his health, occupation, etc., concluding with a declaration 
warranting them to be true, and agreeing that they should be 
made the basis of any contract between him and the company, and 
that, if any of his statements proved to be untrue, the policy 
issued to him should be void, and all moneys paid thereon should 
be forfeited to the company. He further agreed that, inasmuch 
as only the officers at the home office in the city of New York 

_had authority to determine whether a policy should issue upon 
any application, and as they acted only on the written state- 
ments, etc., contained in the application, no statements, promises, 
or information made or given by or to the person soliciting or 
taking the application, or by or to any other person, should be 
binding upon the company or in any way affect its rights, unless 
such statements, promises or information should be reduced to 
writing and presented to the officers of the company at the home 
office, and upon it the policy was issued and delivered, as here- 
tofore stated. It recited that it had been issued in consideration 
of the answers and statements contained in the application, a 
copy of which was annexed to and made a part thereof, and also 
of the premiums paid and to be paid. Among the statements con- 
tained in the application were the following :— 

(2) My occupation is proprietor of a restaurant, and I have 
no other occupation except * * * (8) I am not in any way 


connected with the manufacture or sale of ale, wine or liquor. 
Vou. XXXIV.—38 
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Among the conditions stated in the policy are the following :— 


Second. If any statement in the application herein referred 
to is not true, or if any premium or installment of premium be 
not paid when due, this policy shall be void. * * * Eighth 
The contract between the parties hereto is completely set forth 
in this policy and the application therefor taken together, and 
none of its terms can be varied or modified, nor any forfeiture 
waived or premiums in arrears received except by agreement 
in writing signed by either the president, vice-president, sec- 
retary or assistant secretary, whose authority for this purpose 
will not be delegated; no other person has or will be given 
authority. 

The assured died on June 3, 1903. Soon thereafter the plain- 
tiff was appointed his executor. The policy provides that proof 
of death shall be made to the home office in the manner and to 
the extent required by blanks furnished by the company, ete. 
The plaintiff made seasonable demand upon the company for the 
necessary blanks, but they were refused. Thereupon this action 
was brought. The issues presented at the trial and agitated on 
the motion for a new trial were whether the policy had been 
forfeited (1) by reason of false representations of the assured as 
to his occupation, and his connection with the sale of malt, vinous 
or alcoholic liquors; and (2) by his failure to pay premiums at 
the times specified, or whether his failure to do so had been 
waived by the defendant. The plaintiff had verdict and judg- 
ment. The defendant has appealed to this court from the judg- 
ment and an order denying it a new trial. 


CARPENTER, Day & CARPENTER, for Appellant. 
E. A. CARLETON, for Respondent. 


BRANTLY, C. J. (after stating the facts). 

While several errors are assigned as grounds for the reversal 
of the judgment and order, the principal question submitted for 
decision is that of forfeiture. It was presented upon a motion 
for non-suit and specifications of the insufficiency of the evidence 
to sustain the verdict. It is contended by the defendant that the 
evidence is conclusive on this question in its favor on both the 
grounds urged in the trial court. 

1. The evidence bearing on the question of forfeiture for ma- 
terial misrepresentations to induce the issuance of the policy is 
the following: The assured was a restaurant keeper. The room 
in which he conducted his business was divided by a partition set 
at a right angle to its length, and pierced by an archway, allowing 
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free passage from the front to the rear. In the front part of the 
room was a saloon kept by one Nelson. The rear portion of the 
building was fitted up with a kitchen, dining room, etc. Entrance 
was gained to the restaurant by means of a side door going 
through the kitchen, or through the saloon by means of the arch- 
way. Nelson boarded with the assured. Sometimes while Nel- 
son was taking his meals, and in order to accommodate him, the 
assured would wait on customers at the bar; going to Nelson to 
secure change when necessary, but not using the cash till or 
register. At times, also, when Nelson was called out temporarily 
during the day, the same accommodation was extended by the 
assured. The latter had no interest in the saloon in any way, and 
such occasional service as he thus rendered to Nelson was with- 
out compensation. At the time when Thompson, the agent of 
the defendant company, took the application for the policy, he 
and one Roberts, a solicitor employed by him, were invited by 
the assured to drink, and did so, he serving them. At that time 
Thompson asked him if he had any connection with the saloon. 
He replied: “Only as you see. When Nelson is away, if any- 
body comes in, I generally wait on them.” 

Do these facts show that the assured made false statements as 
to his connection with the manufacture and sale of spirituous 
liquors within the meaning of his declaration contained in the 
application? It is certainly clear that the assured had no other 
occupation (that is, no other vocation, calling, employment, trade 
or business) thaf conducting the restaurant, for all the witnesses 
who had knowledge of his business testified to this effect. That 
was the business from which he obtained his livelihood, and to 
which he devoted his time and attention. His statement as to 
his occupation was therefore literally true. 

The word “connected,” in its popular sense—and in this sense 
it must be presumed to have been used here (Civ. Code, § 2209), 
for there is no ground to think that it was used in any other sense 
—means joined to, connected or closely associated with, convey- 
ing the idea of more or less permanency. This idea is associated 
with the expressions “connected by blood,” “connected in busi- 
ness,” “connected by rail or water,” and the like, involving the 
idea of something more than a casual or accidental association 
or union. In this sense we think it was intended to be used by 
the parties here. Otherwise the single accommodation extended 
to Nelson at the time the application was written—such as when 
the assured invited Thompson and his solicitor to drink with 
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ys 
him, and he himself served them—would have to be construed as 
such a connection with the particular business 2s to work a 
forfeiture of the policy, if not stated. Thompson evidently un- 
derstood such connection as he observed between the assured 
and the business of Nelson not to be substantial or permanent in 
the sense in which the word “connected” is ordinarily used. 
Thompson’s understanding of the term, while not conclusive 
upon the company, is illustrative of the sense in which it was in- 
tended to be employed. If this be the correct interpretation of 
the term, then such incidental or occasional service of the as- 
sured in tending that bar was not such connection with the busi- 
ness as to make his negative statement in the application a 
misrepresentation. The evident purpose of requiring the declara- 
tion in the application was to inform the company exactly as to 
the business connections of the applicant, so that it, through its 
agents, could determine whether or not the risk was a suitable 
one. From this point of view—and we think it the proper one— 
the statement was true, and the contention of the defendant can- 
not be sustained. 

Counsel cite many authorities in support of their contention— 
among them, the following: Metropolitan Life Ins. Co. vs. 
Rutherford, 98 Va., 195; Graham vs. Ins. Co., 87 N. Y., 69; Jef- 
frey vs. United Order of the Golden Cross, 97 Me., 176; Dimick 
vs. Metropolitan Life Ins. Co., 67 N. J. Law, 367;  A&tna Life 
Ins. Co. vs. France et al., gt U. S., 510; New York Life Ins. Co. 
vs. Fletcher, 117 U. S., 519, 6 Sup. Ct., 837. These cases un- 
doubtedly sustain the view that it makes no difference whether the 
particular representation is material to the risk or not, or 
whether the applicant acts in good faith. The question of ma- 
teriality is settled and determined by the stipulations of the con- 
tract, and their truth or falsity made determinative of the rights 
of the parties. They do not, however, sustain the view contended 
for by the defendant. The case of Ins. Co. vs. Rutherford in- 
volved a warranty by the assured touching the cause of the death 
of his father. In the application the cause given was cholera 
morbus. In the proof of death the cause given was fistula. The 
court held that, it having been made to appear that the state- 
ment made in the application was false, the policy was avoided. 
In Graham vs. Ins. Co., two policies of fire insurance were issued 
upon application of the agent of the plaintiff, who made false 
representations as to the ownership of the property insured. 
These representations were held to avoid the policy, since by the 
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terms of the contract they were made material. In Jeffrey vs. 
United Order of the Golden Cross, the truth of the representa- 
tions of the assured as to her previous condition of health was by 
the terms of the policy made a condition precedent to the lia- 
bility of the company. She stated in the application, among 
other things, that she had suffered from dyspepsia, in light form, 
previous to the date of the application, but that her health was 
then good, whereas it appeared from the evidence that she had 
for twenty years been suffering from chronic dyspepsia and other 
ailments, which continued up to the date of the application. This 
representation, being false, was held sufficient to avoid the policy. 
So the other cases cited all support the general rule that where, 
by the terms of the policy, the statements contained in the appli- 
cation are made a part of it, as conditions precedent, and the 
insurer assumes the risk only on the faith that they are true, the 
insurer does not become liable unless the representations are lit- 
erally true. In each of the cases cited the representation was an 
unequivocal false statement in direct reply to the question pro- 
pounded to the applicant. Nor does it make any difference that 
the agent or solicitor knows that the representations are not 
true, since, under the terms of the contract, he has no authority 
to waive any requirement in this regard made by his principal: 
New York Life Ins. Co. vs. Fletcher, 117 U. S., 519, 6 Sup. Ct., 
837, 29 L. Ed., 934. 

[In this case we have seen that the applicant stated the truth 
about his occupation. So, also, he did as to his connection with 
the sale of intoxicating liquors, under a proper construction of 
the term “connected,” as used in the application; for an occa- 
sional or gratuitous service by way of accommodation to another 
in his business may not be construed into an engagement in the 
pursuit of such business. Such a construction would be exces- 
sively technical, and not in accordance with the meaning of the 
term in its ordinary, popular sense. 

2. The contention that the policy was forfeited by the failure of 
the assured to pay the premiums according to its terms must be 
sustained. The facts shown by the evidence are that, within a 
few days after the policy was remitted to Thompson, he went to 
the restaurant of the assured to deliver it and to collect the first 
premium. The assured told him that he did not have the money, 
and would not have it until the 20th or 21st of the month. He 
further said that he could not pay the premiums semi-annually, 
and desired Thompson to arrange for him with the company so 
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that he could pay quarterly on the 2oth or 21st of the month: his 
reason being that his customers were railroad men, and, as their 
payday came on the 2oth and 2ist, his collections were made at 
that time, and it would be more convenient for him. Thompson 
agreed to arrange for the quarterly payments. At the same time 
he told the assured that he could pay on the 2oth, 21st or 22d, or, 
as some of the testimony tends to show, at any time before the 
30th. Upon the delivery of the policy on the 21st, one-half of the 
semi-annual premium was accepted. On August 29th permis- 
sion was granted by the company, in writing signed by its sec- 
retary, to pay the premiums quarterly, but the 6th days of Au- 
gust, November, February and May were fixed as the dates of 
payment; thus indicating either that Thompson did not report 
to the company the proposed change in date of payment, or that 
the company was not willing to grant this further departure from 
the terms of the policy as already written. Thereafter, accord- 
ing to the receipts of payment to Thompson introduced in evi- 
dence, and his statements accompanying his remittances to the 
company, payments of premiums were made as follows: No- 
vember 8, 1902; February 6, 1903; May 22, 1903. According 
to the testimony of Roberts, the solicitor, the payment of Feb- 
ruary 6, 1903, was actually made on the 22d of the month. 

The insured became iJl in May, 1903, and was taken to a hos- 
pital. The plaintiff, being a personal friend, went to the office of 
the agent, Thompson, on May 22d, and paid the premium due 
on the 6th to a clerk—Thompson being absent—and obtained 
the receipt. He did this at the request of the assured, but said 
nothing to the clerk in Thompson’s office of the illness of the 
assured. On the 25th Thompson, having discovered the facts, 
and presumably at the instance of the company, tendered to the 
plaintiff, for the assured, the amount of the premium so paid. It 
was not accepted. There is no evidence in the record that the 
written consent of the defendant was obtained that the premiums 
might be paid at times other than those fixed in the written per- 
mission of the company to pay on the dates named therein. It 
is conceded by the respondent that, under the terms of the writ- 
ten contract, the premiums should have been paid at the time 
specified, and that a failure in this respect would ordinarily avoid 
the policy. The contention is made, however, that the evidence 
shows that Thompson, the agent. permitted the payments of No- 
vember, 1902, and February, 1903, to be made at later dates, 
and that this fact, coupled with the fact that he agreed that any 
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and all payments might be made as late at least as the 22d of 
the designated months, showed a waiver of this condition, so 
that the company could not repudiate the payment made on 
Mav 22d, and thus avoid the policy. This contention involves 
the assumption that the acts and engagements of Thompson 
were within the apparent scope of his authority, and therefore 
binding upon the company, or that, if such be not the case, the 
knowledge of his acts was brought home to the company, and a 
course of dealing thus permitted by the company which estopped 
it to deny its liability. That the acts and engagements of 
Thompson were not within the apparent scope of his authority 
is clear. The eighth condition of the policy is an express limita- 
tion upon the authority of the agent. It declares that “the con- 
tract between the parties hereto is completely set forth in this 
policy and the application therefor taken together, and none of 
its terms can be varied or modified, nor any forfeiture waived or 
premiums in arrears received except by agreement in writing 
signed by either the president, vice-president, secretary or as- 
sistant secretary, whose authority for this purpose will not be 
delegated; no other person has or will be given authority.” It 
limits the authority of the agent to the taking of applications, 
the delivery of policies, the collection of premiums and other mat- 
ters of like nature, and to this limitation the assured gave his 
assent. He knew of it at the time he accepted the policy, or, 
what is the same thing, the conclusive presumption is that he 
knew. Such being the case, he knew that any engagement he 
entered into with Thompson was not binding on the company 
unless it was brought to its knowledge and ratified by it. It was 
his duty to read the policy and all the conditions and limitations 
it contained, and, if he did not do so, the omission was his own 
fault, and the loss, if any, must fall on him. He could not be 
permitted to enter deliberately into the contract, and then, after 
disregarding its plain conditions, be heard to say that the other 
contracting party was nevertheless bound. In such case the 
knowledge of the agent cannot be imputed to the principal so 
as to bind it, for the obvious reason that the particular act or 
declaration in controversy is known by the party dealing with 
him to be beyond the scope of his authority. The opposite 
view would render nugatory and destroy the very precaution 
taken by the principal to prevent the agent from departing from 
the strict terms of the contract without authority granted, as in 
the contract provided, and would result in a substitution of a 
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different contract for the one made by the parties. The follow- 
ing authorities fully support this view: Knickerbocker Life Ins. 
Co. vs. Norton, 96 U. S., 234; Ins. Co. vs. Wolff, 95 U. S., 326: 
Northern Assur. Co, vs. Grand View Bldg. Ass’n, 183 U. S., 308, 
New York Life Ins. Co. vs. Fletcher, 117 U. S., 519; Allen ys, 
German-Am. Ins. Co., 123 N. Y., 6; Quinlan vs. Providence 
Wash. Ins. Co., 133 N. Y., 356; Modern Woodmen of America 
vs. Tevis, 54 C. C. A., 293: 1 Current Law, 50, and notes: De- 
wees vs. Manhattan Ins. Co., 35 N. Y. Law, 366; Assur. Co. ys, 
Norwood, 57 Kan., 610; Kyte vs. Assur. Co., 144 Mass., 43. See 
Notes to Smith vs. Niagara Fire Ins. Co. (Vt.), 15 Atl., 353; and 
Lamberton vs. Connecticut Fire Ins. Co. (Minn.), 39 N. W., 76. 

In Northern Assur. Co. vs. Grand View Bldg. Ass'n, supra, 
the United States Supreme Court, after an extensive review of 
the authorities, both state and federal, touching the authority 
of insurance agents, expressed its views as follows: “That con- 
tracts in writing, if in unambiguous terms, must be permitted to 
speak for themselves, and cannot by the courts, at the instance 
of one of the parties, be altered or contradicted by parol evi- 
dence, unless in case of fraud or mutual mistake of facts; that 
this principle is applicable to cases of insurance contracts as fully 
as to contracts on other subjects; that provisions contained in 
fire insurance policies that such a policy shall be void and of no 
effect if other insurance is placed on the property in other com- 
panies without the knowledge and consent of the company are 
usual and reasonable; that it is reasonable and competent for 
the parties to agree that such knowledge and consent shall be 
manifested in writing, either by indorsement upon the policy or 
by other writing: that it is competent and reasonable for insur- 
ance companies to make it matter of condition in their policies 
that their agents shall not be deemed to have authority to alter 
or contradict the express terms of the policies as executed and 
delivered; that where fire insurance policies contain provisions 
whereby agents may, by writing indorsed upon the policy or by 
writing attached thereto, express the company’s assent to other 
insurance, such limited grant of authority is the measure of the 
agent’s power in the matter, and where such limitation is ex- 
pressed in the policy, executed and accepted, the insured is 
presumed, as matter of law, to be aware of such limitation; that 
insurance companies may waive forfeiture caused by non-observ- 
ance of such conditions; that, where waiver is relied on, the 
plaintiff must show that the company, with knowledge of the 
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facts that occasioned the forfeiture, dispensed with the observ- 
ance of the condition; that, where the waiver relied on is an act 
of an agent, it must be shown either that the agent had express 
authority from the company to make the waiver, or that the 
company subsequently, with knowledge of the facts, ratified the 
action of the agent.” These conclusions were stated after a con- 
sideration of the conditions contained in a fire insurance policy, 
but they apply with equal force to any species of contract. 

The company not being presumed to have knowledge of the 
engagements and conduct of the agent, do the facts tend to show 
that it ratified them, or that after notice it pursued such a course 
toward the assured that it estopped itself? The first payment 
was made on the delivery of the policy. This was a condition 
precedent to the validity of the policy. The payment in Novem- 
ber was made on the 8th, two days after it was due. It was so 
reported to the company. By retaining this premium the com- 
pany is conclusively presumed to have ratified the act of the 
agent, and to have waived the forfeiture. The only knowledge 
the company had of the date of the next payment, so far as the 
evidence tends to show, was that it was made on February 6th, 
the agreed date. The last payment was made sixteen days after 
it was due, but was tendered back, and the act of the agent in 
receiving it repudiated. It seems significant that, though the 
third payment was in fact not made until it was overdue, the 
company was informed that it was made when due. From this 
fact the inference might be drawn that this misrepresentation 
was made because the agent understood that the company would 
not waive another forfeiture. But be this as it may, it was a mis- 
representation which prevented any ratification or waiver by 
the company. There was then but the single act of waiver by 
the company in November upon which the plaintiff bases his claim 
of estoppel. This is not sufficient to sustain it. 


Nor is the fact, incidentally shown in the evidence, that the 
company waived forfeitures of policies held by other persons, of 
evidentiary value; it not being shown that the holder of this 
policy knew of such waivers, and that his conduct was influenced 
by such knowledge. Under the circumstances, fair dealing also 
required that the assured inform the company of his condition 
at the time the last payment was made. For it was entitled to 
know the facts, so that it might intelligently exercise its option, 
for, the forfeiture having already occurred, the concealment of 
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the fact that the assured was probably already in extremis was 
fraudulent: Globe Mut. Ins. Co. vs. Wolff, 95 U.S., 326. 

3. No complaint is made that the court erred in admitting or 
excluding evidence, except with reference to that showing that 
the assured received no compensation for his occasional service 
at Nelson’s bar. Objection was made that this was immaterial, 
We think it was of some materiality, as tending to show the exact 
relation of the assured to the business. 

Some criticism is made of the instructions submitted to the 
jury. It is not necessary to notice them, since what has already 
been said is sufficient to guide the court in further proceedings 
in the case. 

The judgment and order are reversed, and the District Court 
is directed to grant a new trial. 

Reversed and remanded. 

Milburn and Holloway, JJ., concur. 
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ANGELLOTTI, J. 

This is an action to recover upon a beneficiary certificate is- 
sued by defendant corporation to Stephen W. Butler, and payable 
to plaintiff, his wife, upon his death. 

Defendant is a corporation, fraternal in character, organized 
for the promotion of the welfare of its members and for the pro- 
tection of their families. lt has numerous subordinate lodges 
under its jurisdiction and control. Said Butler was at the time of 
his death. December 15, 1898, a master workman degree mem- 
ber of a subordinate lodge of defendant, known as “Sacramento 
Lodge, No. 80,” and had been such a member for many years. 
There had been, in July, 1885, issued to him as such member, by 
defendant, the beneficiary certificate in suit. This certificate 
stated that as such member he was entitled to participate in the 
beneficiary fund of the order to the amount of $2,000, payable 
upon his death to his wife, the plaintiff. The certificate stated 
that it was issued upon the express condition that he should in 
every particular, while a member of the order, comply with all 
the laws, rules and requirements thereof. In his application for 
such certificate, Butler stated that such compliance was the ex- 
press condition upon which he is to be entitled to participate in 
such beneficiary fund. The law relating to such fund provided 
that, upon the death of a member in good standing, his nominee 
should be entitled to receive therefrom the amount due under 
the certificate, provided that said member had fully complied with 
all the laws, rules and regulations of the order, and particularly 
with the conditions relative to the payment of assessments. The 
beneficiary fund referred to was one created and kept in exist- 
ence by contributions from all the members of the order, made 
at such time as the said order by its laws and regulations re- 
quired, and denominated “assessments,” and was under the ex- 
clusive control and management of defendant grand lodge. 
From this fund is paid the amounts due on all beneficiary certifi- 
cates. The laws of the order provided for the assessment of all 
the members for the purpose of paying death losses. According 
thereto, when an assessment was levied, it was payable on or 
beiore the 28th day of the month, and if not then paid it became 
delinquent.. The law provided as follows; viz.:— 

Section 42t. Suspension of Members for Non-Payment. The 
beneficiary certificate of each member who has not paid such 


assessment or assessments to the financier of his lodge, the 
only authorized officer to receive and receipt for all assess- 





604 Insurance Law Journal. [July 


ments and dues, on or before the 28th of said month, shal} by 
the fact of such non-payment to said financier stand suys- 
pended, and no action upon the part of the lodge, or any other 
officer thereof, shall be required as essential to such suspen- 
sion, 


It was further provided as follows in section 42, “uw” and “\y” 


(u) Renewal of Beneficiary Certificate within Three Months, 
Any beneficiary certificate ‘suspended by reason of non-pay- 
ment of assessments thereon may be renewed, if the member 
be living, at any time within a period of three months from 
the date of such suspension upon the following conditions and 
none other; that is to say :— 


(1) All assessments that have been made during that time, 
including the pending assessments, shall be paid, and also any 
relief fund assessments due. ° 

(2) This fact shall be reported to the lodge at a stated meet- 
ing. 

(3) The lodge may, by a majority vote, declare said certifi- 
cate renewed. When all these conditions have been complied 
with, the beneficiary certificate shall be held as renewed and 
in full force, and not before. Should the lodge refuse to renew 
said certificate, ail moneys paid (as provided in subdivision 1) 
shall be returned to the eniier immediately, and no other 
application shall be entertained for the period of six months, 


(w) Agency of Officers. The officers of subordinate lodges 
shall be and are the agents of the members of the lodge to 
which they belong, in the transaction of all the official business 
required of them by this constitution, and are not the agents of 
the Grand Lodge. 

On November 1, 1898, defendant regularly levied and gave 
notice of an assessment upon all of its members. This assess- 
ment became delinquent on November 28, 1898. Butler failed 
to pay the same. After the same had become delinquent; 
namely, on December 12, 1898, as stated by appellant, plaintiff, 
acting for Butler, paid to the financier of said Sacramento Lodge, 
at his place of business, the amount of the assessment, together 
with the amount of a subsequent assessment which had accrued. 
Subsequent to such payment to said financier, and prior to the 
next meeting of Sacramento Lodge; namely, on December 15, 
1898, Butler died. The facts of the payment to the financier and 
the death of Butler were reported to said lodge at its next meet- 
ing succeeding the receipt by such officer of the money, but the 
lodge did not at such meeting, or at any other meeting, by a 
majority vote, declare such certificate renewed. 

The trial court found that bv reason of the failure to pay the 
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assessment on or before November 28, 1808, the beneficiary cer- 
tificate of Butler became suspended, and was never reinstated 
in the manner provided by the laws of defendant, and that, by 
reason of such suspension, plaintiff was not entitled to participate 
in the beneficiary fund. Judgment, therefore, went for defend- 
ant, and plaintiff appeals therefrom upon the judgment roll. The 
findings of the trial court disclose the facts hereinbefore stated. 

The laws of defendant constituted a part of the contract be- 
tween Butler and defendant. The plain effect of those laws was 
to make the right of a member to participate through his nomi- 
nee, in the beneficiary fund, dependent upon the standing of his 
beneficiary certificate at the time of his death. It is admitted by 
appellant that under these laws Butler’s failure to pay the No- 
vember assessment on or before November 28, 1898, had the 
effect ot suspending his beneficiary certificate. No action upon 
the part of the lodge or any officer thereof was essential to such 
suspension, but the failure to pay ipso facto operated as a sus- 
pension. Such was the plain provision of defendant’s law. See 
Marchall vs. Grand Lodge, 133 Cal., 686; Carlson vs. Supreme 
Council, 175 Cai., 466, 474: Bacon on Benefit Societies, § 385. 
He had failed to comply with all the laws, rules and regulations 
of the order, and the effect thereof was, under his contract, sus- 
pension of his certificate. While Butler was still a master work- 
man degree member, as found by the court, he was no longer a 
member entitled to participate in the beneficiary fund, and could 
not, under the terms of this contract, become entitled te so par- 
ticipate, until his suspension had been set aside and his certificate 
had been renewed in conformity with the rules of the order: 
Bacon on Benefit Societies, § 385; Carlson vs. Supreme Coun- 
cil, supra; McDonald vs. Chosen Friends, 78 Cal., 49, 54. 

The question, then, is as to whether the suspension had been 
so set aside and the certificate renewed, at the time of his death. 
The laws of the defendant prescribe the conditions essential to 
reinstatement and renewal in plain and unequivocal language. 
There must be not only payment by the delinquent of all assess- 
ments to the financier of the lodge, but, such payment having 
been reported to the lodge at a stated meeting, there must be 
a majority vote of the lodge declaring such renewal. The law 
of the order, which was the contract of the parties, declared that 
“when all these conditions have been complied with, the benefi- 
ciary certificate shall be held as renewed and in full force, and 
not before.” The affirmative vote of the lodge declaring a re- 
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newal is expressly made as essential to a renewal, as is the pay- 
ment of the assessments, and until such vote there is no renewal. 
It was entirely within the power of the parties to agree as to the 
terms and conditions of reinstatement. The question in such 
case is as to what the agreement of the parties was, and, where 
the language of the agreement is clear and unequivocal, the 
courts have no choice but tb enforce the contract as it is written. 
The agreement here was that the certificate should be held as 
renewed only when the lodge, by a majority vote, declared it re- 
newed, and not before. As Butler died before the first meeting 
of the lodge following the payment to the financier, it seems very 
clear that the suspension of his certificate had not been set aside 
at the time of his death. 

It is declared by Mr. Bacon, in his work on Benefit Societies, 
that the view generally sustained by the authorities is that, where 
a suspension attaches, by operation of law, upon an event named, 
and the member dies before the suspension has been set aside, 
there can be no recovery upon his benefit certificate (section 385) ; 
and, iurther, that “if a member neglects to become reinstated dur- 
ing his lifetime, he cannot be reinstated after his death, though 
the period in which he might be reinstated, if living, has not ex- 
pired” (section 385b). In Carlson vs. Supreme Council, supra, 
this court said that these views were sustained by the authorities, 
and held that where the sole condition of reinstatement was pay- 
ment of arrearages within sixty days, and the member failed to 
avail himself of that right, and died before the expiration of the 
sixty days, he could not be reinstated after his death. In the 
case at bar, the member failed to make the necessary payments 
in time to enable the lodge to act prior to his death, upon what 
was, in effect, his application for reinstatement of his certificate. 
Such action by the lodge, as we have seen, was essential to such 
reinstatement, and, there having been no opportunity for the 
lodge to act prior to his death, he died before the suspension had 
been removed. It is entirely immaterial here what would have 
been the situation had Butier lived until the meeting of the lodge, 
and it had arbitrarily refused to restore him, or had arbitrarily 
refused to take any action in his case. Under the terms of the 
contract, there could not possibly be a reinstatement of the cer- 
tificate prior to the stated meeting of the lodge following the 
payment. 

The provisions of defendant’s laws already quoted show very 
clearly that it was the express agreement of the parties that a 
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beneficiary certificate could be reinstated and renewed only dur- 
ing the life of the member. The language is that it “may be re- 
newed, if the member be living * * * upon the following con- 
ditions and none other, that is to say”—and then follows, in 
three separately numbered paragraphs, the enumeration of the 
yarious conditions already specified, including the report to the 
lodge at a stated meeting, and the declaration of renewal by the 
lodge by a majority vote. The phrase “if the member be living” 
applies with equal force to each of the specified conditions, and 
it was thereunder essential to the renewal of the certificate by 
the lodge that the member be living at the time the renewal is 
effected and the certificate reinstated. 

As stated before, the question as to what would have been the 
situation had Butler lived until the first meeting of the lodge 
following payment to the financier is immaterial here. It may 
be conceded, purely for the purposes of this case, that the lodge 
could not then have arbitrarily refused to take action on his 
application or renew his certificate. As to this we express no 
opinion. If, however, this be so, and the time had arrived during 
Butler’s life when the lodge could and should have taken such 
action as he was entitled to, under his contract, looking to a 
renewal of the certificate, and had failed to so do, it may be that 
it could be held that he had at the time of his death acquired 
rights which could be enforced by his beneficiary after his death. 
This conclusion would, however, have to be based upon the 
theory that his certificate was in effect reinstated before his 
death, and was in full force at that time. In such case, it may be 
that his death prior to the formal declaration that he was en- 
titled to have been reinstated during his life could not affect the 
right of his beneficiary to recover. Such a case was that of Van 
Houten vs. Pine, 38 N. J. Eq., 72. In support of their contention 
that the death of Butier prior to the first meeting of the lodge at 
which the renewal-could be effected is immaterial, counsel for 
appellant cites several cases. Those cases generally are not appli- 
cable under the facts of this case. In Connelly vs. Masonic Mut. 
Benefit Ass’n (58 Conn., 558) the question was as to whether the 
deceased had been legally suspended from the Masonic lodge, 
good standing in which was essential to any right under a benefit 
certificate, and the decision of the grand master declaring the 
suspension illegal, and reversing the judgment of the lodge, was 
not rendered until after the death. It was held that the death 
produced no change in the rights of the plaintiff to have the sus- 
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pension set aside, if it was illegal. Substantially similar in prin- 
ciple is the case of Marck vs. Supreme Lodge (C. C.), 29 Fed, 
896. Our own case of Berlin vs. Eureka Lodge K. P. (132 Cal. 
294) was a case involving the question as to what amount of sick 
benefits has become due Berlin under the by-laws of the lodge, 
and it was held the death of Berlin pending his appeal to the 
grand lodge from the determination of his lodge did not affect 
the right of his representatives to have the appeal determined 
upon its merits, and that if the order refused to decide the matter 
upon the merits they could appeal to the courts. Such cases all 
have reference to the determination as to the status existing at 
the date of death, and do not in the slightest degree support the 
theory that there can be a reinstatement after death. The ruling 
in Jackson vs. N. W. Mut. Relief Ass’n (78 Wis., 463) was based 
upon the conclusion that the insured was reinstated prior to 
death. The case of Grand Lodge vs. Lachmann (199 IIl., 140) 
was decided upon a question of waiver. We cannot assent to 
what is said in the opinion, purely by way of argument, as to the 
vote of reinstatement by the lodge. The trouble with the plain- 
tiff’s case is that, at the time of the death of her husband, his 
beneficiary certificate had been suspended, and there had then 
been no reinstatement thereof. That was the status at the time 
of his death. Under the contract, there could be no reinstate- 
ment after death. 

It is urged that the findings show that the lodge failed to take 
any action whatever aiter the death of Butler in relation to the 
matter of renewal, but retained the money paid, and that this 
constituted a waiver of the suspension on the part of defendant. 
If it be conceded that the findings show that the lodge did not 
take any vote upon the question of renewing the certificate, we 
do not see that it can avail plaintiff. His death having occurred 
prior to such meeting, the lodge was not authorized to renew 
the certificate. The proceedings for a renewal had ended with 
the death, and the failure of the lodge to say that it would not do 
what it could not do, under the law and the contract, cannot be 
held to indicate any intention on the part of the lodge to waive 
any rights of the defendant, even if the lodge could have waived 
any of such rights. See Marshall vs. Grand Lodge, supra. Nor 
could such failure to act prejudice plaintiff in the slightest de- 
gree. An entirely different question would have been presented 
if Butler had been alive at the time of the meeting. 

\Vhat became of the money properly received by the financier 
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of the lodge during the life of Butler does not appear in the find- 
ings. There is nothing therein to compel the conclusion that it 
was retained by the lodge, or forwarded to the grand lodge and 
retained by it. There is nothing in the facts specified in the find- 
ings to indicate any waiver by either the subordinate or grand 
lodge, and we cannot assume the existence of facts in this behalf 
that are not shown. The findings, as they stand, cover all the 
issues and fully sustain the judgment. It is found that Butler did 
not comply with all the laws relative to the payment of assess- 
ments, and that his beneficiary certificate was by reason thereof 
suspended, and never reinstated during his lifetime, or at all. 
The more specific findings relied on by appellant are entirely 
consistent with this. 

The judgment is affirmed. 

We concur: Shaw, J.; Van Dyke, J. 


SUPREME COURT OF IOWA. 


JOHNSON 


v8. 


FARMERS’ INS. CO. or CEDAR RapIps. | 


SAME 


v8. 


| 
MERCHANTS* & BANKERS’ FIRE INS. CO. | 
oF Des MoINEs.* J 


Under a statute providing that policy conditions voiding the contract 
shall not prevent recovery unless their violation contributes to the 
loss, failure to keep books or to observe the iron-safe clause as re- 
quired will not defeat recovery when not shown to contribute to the 
Oss, 

Evidence of a contract in which the insured agreed that title to goods 
purchased should remain in the purchaser until paid for does not 


show that there was not an absolute sale, or that he was not sole 
owner. 


The policy covered farm implements and forbade other insurance. After- 
ward other implements were purchased, which were covered by the 
first policy, and additional insurance was taken out on them. 


Held, That this was a violation. 
* Decision rendered, February 11, 1905. 


VOL XXXIV.—39. 
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Knowledge of other insurance by the agent before taking the application 
estops the company. 


In order to the re-formation of a policy the proof must be clear and sat- 
isfactory and free from doubt. ' 


Appeal from District Court, Davis County. Actions in equity 
to re-form certain policies of fire insurance, and for judgments 
for the amount of said policies. Decrees for the defendants, and 
plaintiff appeals. 


TAYLOR & SCARBOROUGH, for Appellant. 

PAYNE & Sowers and DEacon & Goon, for Appellee Farmers’ 
Ins. Co. 

PAYNE & Sowers and C. E. CAMPBELL, for Appellee Mer- 
chants’ & Bankers’ Ins. Co. 

DEEMER, J. 

Originally these were independent law actions brought upon 
separate policies of fire insurance to recover the amount of 
plaintiff's loss by fire on a blacksmith shop and its contents 
located in the town of Floris, Davis County, Iowa. The 
Farmers’ Company denied that plaintiff was the owner of the 
personal property in the building, and pleaded false swear- 
ing on the part of the insured in his proofs of loss regarding 
his ownership af the property. The policy in the Farmers’ 
Company was on plaintiff's blacksmith shop, tools, wood 
and iron material, farm implements and buggies. After that 
company had answered, plaintiff filed an amendment to his 
petition, asking re-formation of the policy by striking out there- 
from the word “buggies ;” claiming that this was inserted both 
in the application for insurance and in the policy by mutual mis- 
take and oversight. he Farmers’ Company answered this by a 
general denial, and also pleaded breach of a condition in the 
policy against concurrent insurance upon the whole or any part 
of the property insured. It also pleaded fraud and false swearing 
on the part of plaintiff in his proofs of loss as to the ownership 
and condition of the title to the property insured, and misstate- 
ments in the application as to the condition of the title. To the 
original petition filed in the action brought against the Mer- 
chants’ & Bankers’ Company, that company filed a demurrer, 
which does not seem to have been ruled upon. The policy in 
that case was for $200 upon buggies, mowing machines, binders 
and farm implements, and such other goods, not more haz- 
ardous, usually kept for sale in an implement stock. While the 
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demurrer in that case was pending, plaintiff filed an amendment 
to his petition, asking for a re-formation of that policy by strik- 
ing out the words “farm implements” and “such other goods not 
more hazardous usually kept in an implement stock ;” claiming 
that these were inserted by mutual mistake both in the applica- 
tion for insurance and in the policy issued thereon. A demurrer 
to this amendment was overruled, and thereupon the Merchants’ 
& Bankers’ Company answered, pleading breach of a condition 
of the policy as to concurrent insurance, misstatements in the 
application regarding the title and incumbrances upon the prop- 
erty insured, and false swearing and fraud on the part of plaintiff 
in his proofs of loss. It also pleaded breach of conditions requir- 
ing plaintiff to keep a set of books, and of an iron-safe clause. It 
also denied any mistake in either the application or the policy. 
A reply was filed by plaintiff in each case, in which he alleged 
that none of the matters pleaded by the defendants in any man- 
ner contributed to the loss. The cases were by agreement tried 
together, and upon the same testimony, so far as applicable. 
After the taking of the testimony, and while the case was under 
consideration by the trial judge, plaintiff filed an amendment to 
his petition, in each case pleading an estoppel on each company 
from relying upon their defenses of breach of condition and 
covenants of the policies, due to the knowledge of the agents of 
each company who solicited the insurance of the exact condition 
of affairs. Motions to strike these amendments were interposed 
by both companies, but the trial court in its final decree over- 
ruled the same. As they were evidently made to conform to the 
proofs in the case, there was no abuse of discretion in these rul- 
ings. 

2. As to the breach of the agreement to keep a set of books, 
and of the iron-safe clause, section 1743 of the Code eliminated 
these matters, for there is neither pleading nor proof that they in 
any manner contributed to the loss. 

3. The issue of false swearing in the proofs of loss we may also 
pass, for the reason that the testimony is not such as would de- 
feat plaintiff's recovery if this were the only matter relied upon 
as a defense. 

4. Recognizing the force of the conditions in the policies as 
to concurrent or additional insurance, plaintiff seeks to strike 
out certain words from each policy, so as to make it appear that 
they did not cover the same property, either in whole or in part. 
The case turns, therefore, largely upon the equitable issues of 
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re-formation. Defendants also claim that, even if re-formed as 
prayed, they both cover some of the same property lost in the 
destruction of the blacksmith shop and its contents by fire. Con- 
ceding arguendo that this is so, plaintiff responds by Saying that 
the agent of the Merchants’ & Bankers’ Company, which com- 
pany issued the second policy in point of time, had knowledge 
of the insurance policy issued by the Farmers’ Company, and 
that the Merchants’ & Bankers’ Company is estopped from rely- 
ing upon the condition as to additional insurance. Both com- 
panies claim that plaintiff was not the sole owner of the property 
insured; that title to part of it was in another, and that, in any 
event, another held a lien or incumbrance upon the property in- 
sured, or a part of it; and that plaintiff represented, stated and 
warranted in his applications that he was the sole owner of the 
property, and that there were no liens or incumbrances thereon. 
Bearing upon this issue, defendants introduced in evidence a 
contract under which plaintiff purchased a part of the goods de- 
stroyed by fire, wherein he agreed that the title to the property 
purchased, and the ownership thereof, as well as to the pro- 
ceeds thereof, should remain in the vendor until the goods were 
fully paid for. This, of course, does not of itself negative an 
absolute sale to the plaintiff of the goods purchased by him 
under the agreement. None of the contracts are set out in full 
in the abstract; hence we cannot say that plaintiff did not, for 
the purposes of the case, become the absolute owner of the 
goods. Indeed, this point is not relied upon by the defendants 
with any great confidence. But it is claimed that the vendor ot - 
a part of the goods had a lien or incumbrance thereon in virtue 
of this contract, and that this avoided the policies, which each, in 
effect, provide that they shali be void if the property be incum- 
bered by lien, or liable to any lienholder. In view of our conclu- 
sions on other branches of the case, this point need not be de- 
cided at this time. 

Going now to the equitable issues for re-formation of the ap- 
plications and the policies, we think that, as to the Farmers’ 
Company, its defense is good, even if the policies were re-formed 
as prayed. Plaintiff admits that its policy covered farm imple- 
ments, and that in this respect no mistake was made. But he 
says that he did not then have any buggies, and that there was 
no intention to insure them. Let this be conceded; it still ap- 
pears that the second policy covered mowing machines and bind- 
ers, which are undoubtedly farm implements. So that as to this 
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company there was concurrent or additional insurance without 
its knowledge or consent. This of itself disposes of the claim 
against the Farmers’ Company, even if there were nothing more 
in the case. The mere fact that plaintiff did not have mowing 
machines and binders in stock when he took out his policy in 
that company is wholly immaterial. He could have recovered 
for their loss on the Farmers’ Company policy, had the issue 
been as to that company alone. They were added to the stock 
after the policy was issued, it is true, but they came within the 
designation of the property insured, and were immediately pro- 
tected by that policy. There are no facts justifying a finding of 
an estoppel as to this company. So that it has at least a double 
defense. 

As to the Merchants’ & Bankers’ Company, we are con- 
strained to hold that, while this double insurance would ordi- 
narily be a defense as to it, it cannot be availed of here, for the 
reason that one of its agents knew before the application for the 
insurance was written that there was other insurance upon farm 
implements. This was binding on this company, for it related 
to a present condition, and not to a prospective one. 

On the main issue of re-formation we are satisfied with the 
conclusions of the District Court. The quantum of proof re- 
quired in such cases is well understood. It must be clear, con- 
vincing and satisfactory. If there be a substantial doubt as to 
the agreement, plaintiff must fail: Marshall vs. Westrope, 98 
Towa, 324; Hunt vs. Gray, 76 Iowa, 268. We have gone to the 
transcript, and carefully read the testimony of each and all of the 
witnesses, and do not find that clear and satisfactory showing 
required. Every writing in the case—and there are many of 
them—negatives plaintiff’s claim. His sworn proofs of loss belie 
his present contention. His original petitions filed in this action 
are against him. He is contradicted by several apparently cred- 
ible witnesses on many important matters. Moreover, most of 
the testimony was from witnesses who appeared before the trial 
judge in person, and were examined orally by counsel for the 
respective parties. The trial judge, who was, so far as shown, 
in no manner prejudiced against the plaintiff or his claim, after 
seeing and hearing these witnesses, found against the plaintiff; 
and, while the case is triable de novo in this court, we cannot 
and should not overlook the fact that much is to be gained from 
hearing and seeing the witnesses introduced by the respective 
parties. In such cases it is with reluctance that we disturb the 
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findings, of a trial judge: Wilkie vs. Sassen (Iowa), 99 N. W,, 
124. There is no such showing here as would justify us in re- 
versing the trial judge in his finding of facts. He held there was 
no mistake in either policy, and with that we are content. 

The decrees are therefore affirmed. 


SUPREME COURT OF CALIFORNIA. 


BENJAMIN 
v8. 
MUTUAL RESERVE FUND LIFE ASS’N.* 


Where the constitution of an assessment company provided that an as- 
sessment must be levied on the entire existing membership, appor- 
tioned according to age, a subsequent resolution classifying the 
members and placing those entering prior to a certain date by them- 
selves, to be assessed according to age, and those subsequent accord- 
ing to age at entry, is inoperative as against a certificate holder of the 
first class, and payment of such illegal assessment or tender of amount 
that should have been assessed is not necessary to preserve his 
rights. 


The fact that such illegal assessments*had been paid does not estop a 
beneficiary from asserting the illegality of a subsequent assessment 
that was not paid. 


Department 2. Appeal from Superior Court, City and County 
of San Francisco. Action by Rebecca D. Benjamin against the 
Mutual Reserve Fund Life Association. From a judgment for 
plaintiff and from an order denying a new trial, defendant appeals. 


I. B. L. BRANDT, for Appellant. 
EDGAR D, PrErxoTro and J. T. Houx, for Respondent. 


LORIGAN, J. 
This action was brought by the beneficiary to recover upon a 
life insurance policy for $5,000. The defense was that the policy 
was forfeited for non-payment of assessments. The plaintiff had 
judgment, and the defendant appeals therefrom, and also from an 
order denving it a new trial. ° 
‘The plaintiff transacts the business of life insurance on the co- 
operative or assessment plan. The husband of plaintiff, A. F. 
Benjamin, in October, 1883, applied for and received a certificate 


of membership in defendant, together with a policy of insurance 





* Decision rendered, January 20, 1905. 
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upon his life for $5,000, payable to his said wife. In said certifi- 
cate and policy the defendant agreed as follows :— 


Whenever the death fund of the association is insufficient to 
meet the existing claims by death an assessment shall be made 
upon the entire membership in force at the date of the last 
death, the same to be apportioned among the members accord- 
ing to the age of each member, for such a sum as the execu- 
tive committee may deem sufficient to cover said claims, and 
the net amount received from such assessment (less 25 per cent 
to be set apart for the reserve fund) shall go into the death 
fund. 


it was also agreed on the part of the insured that 


This certificate shall be subject to all the provisions and stipu- 
lations contained in the constitution and by-laws of the asso- 
ciation, with the amendments thereto. 


The insured also agreed to pay all dues and assessments when 
due; and it was also provided and agreed further that, in case of 
failure to so pay the said sum, the said certificate should become 
null and void, and all moneys paid thereunder should be forfeited , 
to said association. At the time of the issuance of the said cer- 
tificate of membership there was in existence, in full force and 
effect, a “constitution and by-laws” of said association, in which 
it was provided that :— 


On the first days of February, May, August and November 
(or at such other periods as the board of directors may deter- 
mine), an assessment shall be made upon the entire member- 
ship in force at the date of the last audited death claim prior 
thereto, for such a sum as the executive committee may deem 
sufficient to meet the existing claims by death, the same to be 
apportioned among the members according to the age of each 
member, as per the rates named in the certificate of member- 
ship, and the net amount received from such assessments (less 
25 per cent to be set apart for the reserve fund) shall go into 
the death fund. * * * A failure to pay the assessment 
within thirty days from the first days of February, May, Au- 
gust and November (or at such other periods as may be named 
by the directors) shall work a forfeiture of membership in this 
association of all rights thereunder. 


It was further provided in said “constitution and by-laws” that : 


The board of directors shall have authority to adopt such 
other rules and regulations as they may deem for the interest 
of the association, 

It was also provided :— 
This constitution may be revised or amended at any annual 
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meeting, or at a special meeting of the members called for that 

purpose. 

The findings show that the insured paid all dues and assess- 
ments up to the date of mortuary call No. 98, June 1, 1898. This 
call required payment on or before July 1, 1898, but was not 
paid, and in July the assured was notified that his policy had 
lapsed. On October 11th of the same year the insured died. It 
is contended that it was unnecessary to pay this mortuary call 
for the reason that it was excessive, and contrary to the express 
terms of the policy or certificate of membership. By a series of 
resolutions the association had placed all members who entered 
prior to 1890—including said Benjamin—in a class by them- 
selves, called the “fifteen-year class,” and required them to pay 
according to the attained age of each individual at the date of 
the assessment. It established also other classes, known as ten 
and five-year classes, and provided that the members of those 
classes should be assessed as of the age of their entry into the as- 
sociation. The effect of this was to compel the members of the 
fifteen-year class, to which plaintiff's husband belonged, to bear 
the expense of the insurance of that class, without the aid of those 
joining after 1890; the result being that Benjamin was com- 
pelled to pay $2.67 per thousand, while a member of the ten-year 
class of the same age as Benjamin was assessed only $2.40 per 
thousand. It is contended that this is in violation of the original 
contract that the assessments would be apportioned among all 
the members according to the age of each member. The lower 
court fqund the above facts to be true, and decided that the 
mortuafy assessment, No. 98, against Benjamin, being at a 
greater rate on each $1,00c of insurance held by him under his 
policy than was assessed upon each $1,000 held by other mem- 
bers of said association of the same age as Benjamin, upon poli- 
cies issued to them under what is termed the “ten-year policy 
plan,” was unauthorized by the contract between Benjamin and 
the defendant association, and was disproportionate and dis- 
criminating against him, and was invalid and void. 

This conclusion of the lower court is undoubtedly correct, un- 
less, as is insisted by appellant, the finding that the mortuary call 
was disproportionate and discriminating, and was unauthorized, 
and in violation of the contract of insurance, is not justified by 
the evidence. This contention of appellant is based upon the 
reports of the Superintendent of Insurance of the state of New 
York, where the defendant association is incorporated, and that 
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of the actuary of the association, introduced in evidence, supple- 
mented by the testimony of the latter. But, as far as the mat- 
ters contained in such reports are concerned, we do not see that 
they in any manner disturb the sufficiency of the finding. These 
reports—particularly that of the actuary—are relative to the 
status of the class of membership holding policies in the fifteen- 
year class, as regards their relation to past and future assess- 
ments for death claims, which it was insisted were properly 
chargeable to that class on the basis of the mortality experi- 
ence of the entire membership; and also with regard to the ques- 
tion of the sufficiency or insufficiency of the proceeds of future 
calls or assessments based upon rates at the then assessed age, 
to meet probable death losses in that class. In these reports the 
secretary and actuary assumed that under the law of New York 
and under the constitution and by-laws of the association the 
association had the right to place its members who had joined 
prior to 1890 in a class by themselves (the fifteen-year class), and 
to assess them on a basis different from that applied to members 
coming into the association in subsequent years, and who were 
also divided into classes {ten and five years); and, having as- 
sumed this right, the reports proceeded to assign reasons why it 
would be entirely equitable and proper to assess the members of 
such fifteen-year class at their attained ages, and to assess mem- 
bers of the other classes at their age of entry, independent ot 
the contract of insurance held by persons of the fifteen-year class, 
such as Benjamin. The testimony of the actuary of the associa- 
tion is in the same generai line. When, however, we eliminate 
irom the reports and the testimony of the actuary all discussion 
as to methods of insurance and the legitimate system which 
should prevail in co-operative insurance companies, such as the 
defendant association, concerning the assessment of its mem- 
bers, and the theories indulged therein as to the right of the 
association to divide these members into distinct classes for the 
purpose of assessments, and examine the facts, it is not difficult 
to discover the object sought to be attained by the segregation 
of its members into classes, and the effect upon the fifteen-year 
class of the resolutions requiring members of that class to pay 
assessments on their attained ages, and not upon the basis of an 
apportionment of payment of assessments among all the mem- 
bers of the association according to the ages of the members, as 
provided at least in the insurance contract between Benjamin 
and the association. This fifteen-year class was made up of 
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members of the association who held policies in the association 
prior to January 1, 1890. Their contract of insurance nowhere 
authorized the association to segregate them into a class: and 
this was done arbitrarily, and solely with a view of placing 
this class by themselves for assessment purposes. From an 
investigation made on behalf of the association by its actu- 
ary as to the payments by and the payments to this fifteen- 
year class fron the beginning of the association up to 1898 
it appeared that the payments to this class for death 
losses exceeded the payment by it of premiums in the sum of 
$852,876; that the remaining membership of the association (the 
ten and five-vear classes) had an accumulated emergency fund 
over and above its losses paid and outstanding nine times the 
amount of a single call or assessment; that in the judgment of 
the actuary this condition of affairs created an inequality between 
the fifteen-year class and the ten and five-year classes, and that, 
“in order to provide the revenue necessary for meeting the mor- 
tuary costs of this class [fifteen-year], the basis of assessment 
upon all members of said fifteen-vear class should be “at their 
attained age;” and the association acted accordingly in making 
its assessments upon that class. It appears, too, from the super- 
intendent’s reports, that the rates of assessment to attained age 
levied against the policvholders of this class were raised by the 
association “in the endeavor to make this portion of its member- 
ship self-sustaining as between premiums and death losses.” 
And as further evidence that the object of the association in 
arbitrarily creating a fifteen-year class and raising the rate of 
assessment upon its members to attained age was to make the 
class self-sustaining appears from the testimony of the actuary, 
who stated, in giving his views upon the matter of rates as be- 
tween the different classes, that: “The burden of one class can- 
not be put upon another class of members, because the system 
of this association defendant, in common with that of all other 
assessment associations, contemplates the payment by each class 
of its membership of the cost of the insurance of that class, and 
that any over-pavments, by way of accumulations for a so-called 
reserve or emergency fund, made for the purpose of providing 
additional security for the performance of the association's con- 
tracts with its members, should be held for only a limited period, 
and at the expiration of that period applied to the benefit of the 
class by which such over-payments have been made, in the form 
of the reduction of future assessments, or to apply on account 
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of future assessments. To use, therefore, any part of the con- 
tributions made by one class of the membership in payment of 
a portion of the cost of insurance of another class would be to 
deprive the class making the contributions so used of a portion 
of the benefits secured by their contracts, and to which they are 
fairly entitled. The effect of casting the burden of the fifteen- 
year class upon new members entering other classes would be 
disastrous to the members of the fifteen-year class, because such 
a course of action on the part of the association would so dis- 
courage the entering of new members that the entire burden of 
the fifteen-vear class would be sustained by that class alone, and, 
if the amounts of their assessments could not be increased to 
meet the losses of increasing mortality, there would be no fund 
with which to pay death losses, and the result would be the wind- 
ing up of the business of the association.” 

We think it is quite apparent, from a consideratién of all these 
matters developed by the reports and the testimony of the actuary 
that the object sought to be accomplished by creating the fifteen- 
year class and raising the mortuary calls therein to attained ages 
was to meet this deficiency to which we have referred by requir- 
ing its payment from the class which it is claimed was responsi- 
ble for it; and as to future assessments to make this class meet 
the mortuary calls thereof, and, in effect, to relieve the other 
classes, if not entirely, at least to a very appreciable extent, 
from doing either. And to a large extent this action was influ- 
enced by the fact that the members of the association of this 
class had, after joining the association and prior to 1890, been 
paving assessments as of the age of their entry, or at rates in- 
dorsed on their policies, which were lower than the current or 
attained age rates should have been, and so the association con- 
cluded it was only fair and equitable to advance these old mem- 
bers to the current or attained age rates, in order to equalize the 
burden to be borne by them and the members joining after 1890. 
But according to the terms of Benjamin’s contract, and by vir- 
tue of his relation to the association as a member thereof, it was 
beyond the power of the association to do any of these things. 
His contract did not provide that he might be segregated into a 
class of the association for any purpose; or that there might be 
any deficiency created by the class into which the association 
saw pleased to place him, for the payment of which a different 
rule of assessment than his contract of insurance called for 
might be adopted. In fact, as to him, there could not be any 
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deficiency of a class. Any deficiency existing was that of the 
association, for which he was no more responsible than all the 
other members of the association of his age. Nor could the 
association, by arbitrarily putting him in the fifteen-year class, 
and in creating other classes among the members of the asso- 
ciation joining subsequently, deprive him of the benefit which 
should accrue to him under his contract by the constant addi- 
tion to the association of new selected lives, and of having the 
amount necessary to be collected to pay mortuary assessments 
apportioned among the entire membership according to their 
actual ages when liability for the assessment accrued. 

The essential principle upon which co-operative associations 
like that of the defendant is based is that there will be a con- 
stant invigoration of the association by the accession of new 
members; that it shall be in fact a going concern for the advan- 
tage of all, and that every member of the association will be 
given the benefit of the average mortality of the entire member- 
ship in force at the last death prior to an assessment, resulting 
from this constant addition of new members. And it was neces- 
sarily upon this theory that the earlier members of the associa- 
tion joined it. They anticipated the benefit which would result 
from a Jower average mortality through the constant accession 
of these new members, and it was this benefit which was secured 
to Benjamin as one of the earliest members, by the provision in 
his contract, which called for an assessment “upon the entire 
membership in force at the date of the last death claim, the same 
to be apportioned among the members according to the age of 
each member.” He was entitled to this benefit which would 
accrue from the constant accession of such members. This ac- 
cession would naturally create a lower average mortality among 
the entire membership, and consequently a smaller cost would 
have to be sustained by each member, where the assessment to 
meet death claims was distributed over the entire membership, 
equally apportioned as to amount according to the respective 
ages of the members. The right to so segregate its members 
into a fifteen-vear class, as was done here, was determined by 
the Supreme Courts of Minnesota and North Carolina adversely 
to the contention of this appellant. In these cases the suits were 
brought against this same appellant by member of its associa- 
tion who had been segregated, with Benjamin, into this fifteen- 
year class, to recover damages for cancellation of their policies 
for non-pavment of a mortuary call similar to the one uncer 
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consideration here, levied under the same resolutions advancing 
the members of that class along to attained ages, and assessing 
them according to rates fixed for such age. In these decisions 
it was held that the change in the rate of assessment to advanced 
age, and which was to apply only to those members who entered 
prior to 1890, placed in a class by themselves solely for the pur- 
pose of such assessment, was an inequitable and arbitrary dis- 
crimination against that class, and violative of their contract of 
insurance. In the first of these cases (Ebert vs. Mut. Res. Fund 
Life Ass'n, 81 Minn., 116), the court, discussing this proposi- 
tion, said: “It is evident that the contract contemplated an un- 
steady and varying death fund from which to pay death claims, 
and that the amount of the assessments would vary according to 
the number of deaths, the growth of the association in member- 
ship, and earning capacity of the reserve fund. It is also clear 
that the law of self-preservation applied, and if at any time, in 
order to meet maturing claims, it should become necessary to 
levy a larger amount than that stipulated in the maximum rate 
of the table, the power so to do was inherent in the association, 
and the directors would have authority to pass suitable rules 
and regulations for that purpose. But it is equally clear that 
neither by the contract of insurance, in contemplation of the laws 
of New York, the constitution and by-laws, nor from the natural, 
inherent power of the association, based upon the doctrine of 
the general good, does there exist authority to arbitrarily dis- 
criminate in favor of one class of members and against another 
class. * * * An attempt is made to justify the action of the 
directors upon the ground that the old members were originally 
taken in at the age of entry, and, in order to properly adjust 
their burden with relation to members subsequent to January 1, 
1890, the old members should be advanced to the current rates, 
because that would be their equitable proportion of the current 
cost of the insurance. The actnary’s report and the resolutions 
mentioned constantly refer to the members who entered prior to 
January 1, 1890, as ‘members of the fifteen-year class,’ as though 
there was something special about the contracts of those mem- 
bers which would authorize such discrimination. * * * Treat- 
ing the so-called fifteen-year members as a class, it was figured 
out that they were not paying their equitable proportion of the 
cost of insurance, and so they were advanced as to age. The ex-_ 
planation does not explain. It simply amounts to a confession 


that the cost of carrving the insurance of the so-called class has: 
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been estimated by cutting them off from the association as invig- 
orated by the new members. Such a proceeding was in violation 
of the contract. The old members joined the association upon the 
theory that it was to be a living institution. As old members 
dropped out and were paid off, new ones came in, younger in 
years; thus adding strength, and keeping up the Vitality of the 
association. The new members entered upon the same basis and 
with the same expectation, yet they continue to be assessed as of 
the age of entry on the 1889 table. There has been shown no rea- 
son for drawing an arbitrary line as of January 1, 1890. If the 
board of directors could advance the age of all members who 
joined prior to 1890, they can keep setting out classes according 
to some certain year of entry, and advance its members also as to 
age. And if the board can advance the members who joined 
prior to 1890 to the current rates of the 1889 table, they can for 
the same reason advance them to years ahead of the current age. 
The board of directors had no authority to levy such an assess- 
ment as call No. 96, and the act of the defendant in canceling 
plaintiff's policy for non-payment of the call made upon such 
basis was void.” In the other case (Strauss vs. Mut. Res. Fund 
Life Ass’n, 126 N. C., 971), it is said: “We see but one simple 
point essential to the determination of the case: Can a mutuai 
association, by whatever name it may be called, or whatever may 
be its purpose, enter into a contract with one of its members, 
and, .after receiving large sums upon said contract, alter its 
essential terms, without the consent of the member, so as practi- 
cally to destroy its value? We think not. The plaintiff became 
a member of the defendant association in 1883, and received a 
policy in the form of a certificate of membership, wherein it was 
expressly agreed that assessments should “be made upon the 
entire membership in force at the date of the last death for such 
a sum as the executive committee may deem sufficient to cover 
said claims; the same to be apportioned among the members 
according to the age of each member as per table indorsed’ on 
said certificate. * * * It seems that by successive resolutions, 
none of which were amendments to its constitution, the associa- 
tion has placed in a separate class all members who entered prior 
to 1890, and requires them to pay on the basis of the age at- 
tained by each at the date of each assessment, while other mem- 
bers continue to be assessed only as of their age of entry. That 
the result of such discrimination is injurious to the plaintiff 
clearly appears from the 16th, 18th, 21st and 22d findings of fact, 
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as follows: ‘(16) * * * That since the last resolution of 1898 
the plaintiff and all who joined said company prior to 1890, and 
who held policies similar to plaintiff's, were assessed at their full 
attained age, at rates applicable to such age, whereas persons 
who became members since 1890, and who held policies under 
what is styled the “ten-year class” and the “five-year class” are 
only assessed at their age of entry; and plaintiff is thereby as- 
sessed at a higher amount than if the entire membership were as- 
sessed at rates of their attained ages.’ ‘(18) That call No.g6, made 
on plaintiff in 1898, and pursuant to the resolutions of said year, is 
larger in amount than it would have been had all the members of 
the association been assessed at their full attained ages.’ * * * 
Upon his findings of fact the court below concluded as matter of 
law that the assessment made in pursuance of the resolutions of 
1898 was ‘in violation of defendant’s constitution, and excessive 
and invalid.” * * * Judgment was rendered accordingly. In 
it we see no error. All that we decide in the present case is that 
the defendant has violated its contract with the plaintiff in a 
material matter, whereby the plaintiff, having suffered substan- 
tial injury, is entitled to substantial damages. We do not decide 
that a mutual insurance company or any other kind of insurance 
company cannot issue policies of divers kinds and classes, if so 
authorized by its charter; nor do we decide that a member of a 
purely mutual association is not bound by all reasonable by-laws 
and changes lawfully made therein. We are not considering the 
enforcement of a contract inequitable on its face, but the viola- 
tion of a lawful contract by attaching thereto, without the con- 
sent of the plaintiff, conditions which utterly destroy its value. 
It is evident that, if the resolution of 1898 is binding upon the 
plaintiff, he would, in any event, be eventually forced out of the 
company by the constantly increasing premiums.” 

It is, however, insisted by appellant that the case of Gaut vs. 
Mut. Res. Fund Life Ass’n (C. C., 121 Fed., 403), is opposed to 
the principles enunciated in the above cases, and furnishes the 
true rule of law to be applied in the case at bar. But we do not 
perceive that the Gaut Case announces any different principles. 
In this latter case the dispute was over the right of plaintiff to be 
assessed during his membership as of his “age of entry” into 
the association. It was decided that he had no such right. No 
such question is involved here. It is not contended by this 
respondent that Benjamin could only be assessed at his age of 
entry, and not at his attained age; but the contention is that in 
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apportioning the rates under the resolutions above referred to 
the uniformity in apportionment on a basis of the “entire mem- 
bership” of the association, which his contract provided for, was 
not observed; that the apportionment was fixed solely with 
reference to a part of the “entire membership”—the fifteen-year 
class; that his contract fixed a ratio as between members of the 
.Same age and members of a different age of the “entire mem- 
bership” at the date of the last death claim, and required that in 
any apportionment increasing assessments such apportionment 
should be so made that every member of the same age of the 
entire membership should be assessed at the same rate; that the 
apportionment made by the resolution did not adhere to this 
basis, nor preserve this ratio, or attempt to do so, but the appor- 
tionment was confined solely to the membership joining prior to 
1890—the fifteen-year class—and hence was a violation of his 
contract. This proposition was not involved in the Gaut Case, 
but it was the essential point involved in the Ebert and Strauss 
Cases, and there sustained, and we are satisfied that it must be 
sustained in the case at bar. 

Very much is said in the briefs about “Experience Tables of 
Mortality,” the necessity of requiring members “to pay the costs 
of their own insurance,’ the difference between the “mortuary 
calls” made upon the fifteen-year class and the “premium calls” 
paid by the ten-vear class. As far, however, as Benjamin’s con- 
tract is concerned, these matters only tend to confuse its proper 
consideration. Of course, an “Experience Table of Mortality” 
is the basis for figuring rates for life insurance, but this should 
have been taken into consideration when the association was 
making its contract of insurance with its members. The diffi- 
culties the association found itself in when it undertook to create 
the fifteen-year class, and assess them differently from its other 
members, and in violation of their contract, arose, no doubt, as 
stated by the Superintendent of Insurance of New York in his 
report heretofore adverted to, from ‘‘a lack of knowledge of the 
elementary principles of life insurance displayed by the earlier 
management” of the association. It is not so certain, however, 
but even these difficulties and the necessities they created might 
have been met by a uniform increase on the rates of the entire 
membership. But, whether they could or not, they afforded no 
excuse for violating the provision of the contract of insurance 
with Benjamin. Nor are we concerned with the distinguishing 
features between “mortuary” and “premium” calls. Jenjamin’s 





1905. | Benjamin vs. Mutual Reserve Fund Life Ass'n. 


contract called for the payment of “‘assessments” for existing 
death claims. His contract furnished the ratio upon which an 
assessment should be based; namely, upon the “entire member- 
ship” in force when the liability of the assessment accrued, “to 
be apportioned among the members according to the age of each 
member” and to assess him at his attained age, and other mem- 
bers of his same age as of the age of their entry, was a violation 
of the contract of the association with him, and, for this reason, 
the assessment designated as * Mortuary Call 98” was void. 

it is insisted by the appellant that the evidence shows an aban- 
donment by Benjamin of his contract. This claim seems to be 
predicated upon the fact that he did not tender—assuming mor- 
tuary call 98 to have been illegal—the amount for which he was 
justly chargeable on that call under his contract,.and in failing to 
make reply to a letter by the association to him requesting him 
to favor it with his “reasons for lapsing.” But the assessment, 
being illegal and void, could not affect the plaintiff's rights. He 
was only required to pay legal assessments. He was not re- 
quired to obtain the data upon which to correctly figure out what 
would be a proper amount to pay or tender, or to take chances. 
of his tender being sufficient, if rejected, to preserve his rights. 
Jt was the duty of the association to make a lawful assessment, 
and the only obligation cast upon the plaintiff under his contract 
was to pay it on due notice, when it was lawfully made. Neither 
was he required to furnish the association with his reasons for 
“lapsing.” There was no provision in his contract or the consti- 
tution or by-laws of the association requiring him to do so. 

It is further claimed that the plaintiff is estopped from assert- 
ing the invalidity of “Mortuary Call 98,” because her husband 
had paid similar calls, for several years prior thereto, without 
complaint, and which calls were subject to the same claim of 
invalidity as is asserted now. Assuming this to be true, it affords 
the association no ground for invoking an estoppel, for at least 
two reasons. In the first place, the appellant cannot take advan- 
tage of its own wrong, which would be the result if its claim of 
estoppel were sustained. All these prior calls, if levied upon the 
same theory and at the same ratio as that of call 98, were equally 
illegal with it, and it was wrong for the association to have levied 
them, or to have insisted upon their payment. They were de- 
manded under an implied threat that, unless paid, his policy 
would be forfeited, and were paid under a moral compulsion. 


And, as said in Duggans vs. Covenant Mut. Life Ass’n (87 III. 
Vou. XXXIV—40, 
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App., 416), quoting approvingly from a prior decision of that 
court: “It certainly cannot be said that Tuttle, in paying previ- 
ous illegal assessments, acted fraudulently, or that he willfully 
did anything calculated to mislead others to their injury. When 
he paid illegal assessments he did so under a moral compulsion 
and a threat implied, at least, that if he did not pay his certificate 
would be forfeited, and the provisions made for his wife in case 
of his death be thereby lost. Can appellant be permitted to take 
advantage of its own wrong? We say it cannot.” In the second 
place, and independent of the proposition that the association 
could not take advantage of its own wrong, the rule is general 
that the fact of prior illegal demands having been paid imposes 
no legal obligation to continue to pay them. The doctrine of 
estoppel has no application to such a case: Schultz vs. Citizens’ 
M. L. Ins. Co., 59 Minn., 315; Ins. Co. vs. Knight, 162 IIl., 470. 
Some other claims are made by appellant in the way of estoppel, 
which have, in our opinion, no more force than the one just dis- 
posed of. 

This disposes of all the points made on behalf of appellant for 
a reversal which we deem merit discussion. We do not pass 
upon the point as to the notice given to Benjamin by the asso- 
ciation of the assessment in question and which the lower court 
found was insufficient. Nor do we pass upon the preliminar, 
objection raised by plaintiff against the consideration by us of 
the appeal from the order denying the new trial, which she urges 
upon the ground that there is nothing in the record to show 
that the motion for a new trial was based upon the insufficiency 
of the evidence to sustain the findings in the case. 

In our opinion, the evidence was sufficient to warrant the find- 
ing that the assessment in question was contrary to the express 
terms of Benjamin’s policy and invalid, and hence the judgment 
and order appealed from are affirmed. 

We concur: McFarland, J.; Henshaw, J. 
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UNITED STATES SUPREME COURT. 


PENNSYLVANIA LUMBERMEN’S MUTUAL 
FIRE INS. CO. 
v8. 


CHARLES C. MEYER.* 


A foreign insurance company comes within the jurisdiction of a Federal 
court as doing business where it sends agents to adjust losses on its 
policies in such state, and where, in such case the company has the 
option of replacement a cause of action arises on the service of sum- 
mons under the code of New York. 


Such service on a resident director within the state is a valid service 
under the code. , 

On a certificate from the United States Circuit Court of Ap- 
peals for the Second Circuit, presenting a question as to the 
validity of the service of summons on a resident director of a 
foreign insurance company. 


Statement of facts by Mr. Justice PECKHAM. 

Meyer, the plaintiff below, recovered judgment in the United 
States Circuit Court for the Western District of New York, 
against the corporation defendant, for five thousand and some 
odd dollars, upon policies of fire insurance issued by it upon 
certain buildings (and the machinery therein) in the city of 
Rochester, in the state of New York. The corporation sought 
to obtain a review of the judgment, and to that end sued out a 
writ of error, and the case was brought before the Court of Ap- 
peals for the Second Circuit, which has certified certain facts 
upon which it desires the opinion of this court. These facts are 
as follows :— 

The action was commenced in the Supreme Court of the state 
of New York by service of the summons on Samuel H. Beach, 
at the city of Rome, New York, a director of the company, who 
resided in that city, and, on application of the company, appear- 
ing specially, the case was removed into the United States Cir- 
cuit Court for the Western District of New York, because of 
diverse citizenship of the parties. By motion, on special appear- 
ance, to set aside the service, by plea, exception and assignment 
of error, the question as to whether jurisdiction of the company 
had been obtained by such service has been properly raised. 





* Decision rendered, April 3, 1905. 
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The defendant in error is, and at the time of the commence- 
ment of this action was, a citizen and resident of the state of 
New York. The plaintiff in error is a fire insurance corporation, 
organized under the laws of the state of Pennsylvania, 
and its office is in Philadelphia. Written applications 
were duly made to it for the issuance of the policies 
in suit, and were mailed from Rochester, N. Y., to the company, 
at Philadelphia, Pa. The policies were made out and executed 
by it at Philadelphia, and were sent to the insured at Rochester, 
N. Y., where he received the same. All transactions between the 
company and said insured, subsequent to the issuance of said 
policies, and until after the destruction of said property by fire, 
were by correspondence, in writing from Philadelphia to him, at 
Rochester, and he, writing from Rochester to it, in Philadelphia. 

Three of the said company’s thirteen directors reside in the 
state of New York, but the only act done by them for it is to at- 
tend, from time to time, the meetings of the board of directors, 
which are held in the city of Philadelphia, and there to give 
such advice and take such action in connection with its business 
as may seem to them proper. They perform no duties and do no 
acts for the company in the state of New York, and never have. 
The company has no agents or officers within that state, and has 
not had at any time. It has no office within that state, has never 
been authorized or licensed by the insurance department thereof 
to do business therein, and has not taken the steps required by 
law for that purpose. At the date of the service of the sum- 
mons, as aforesaid, the said company had and now has about 
nine hundred thousand dollars ($900,000) outstanding insurance 
on property within the state of New York, which is something 
less than one-third of its total risks. ‘The applications therefor 
were made by mail, addressed to it at Philadelphia, and the poli- 
cies were executed and issued at that city, and sent by mail from 
there to the insured within the state of New York. 

Ever since the plaintiff in error was incorporated it has been 
engaged in the business of insuring property located in the state 
of New York and other states against loss by fire, and has sent 
by mail circulars from Philadelphia into said state, soliciting 
business. In the prosecution of its business, and for the purpose 
of increasing it, the company sends its general manager to the 
different conventions of lumbermen held in the state of New 
York, for the purpose of urging upon those attending upon such 
conventions the advantages of insuring with it. It sends its ad- 
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justers into the state of New York when a loss by fire occurs 
there to property insured by it, for the purpose of adjusting the 
amount of such loss. It originally placed insurance upon the 
property covered by the policies in question after its manager 
had pointed out the advantage of insuring in the company, the 
conversation being had at the city of Rochester, in that state. 


Mr. FRANK P. PRICHARD, for the Insurance Company. 
Mr. HERMAN W. Morris, for Meyer. 


PECKHAM, J. (after stating the facts). 

Upon the facts thus certified the Circuit Court of Appeals asks 
the question: “Had the Circuit Court jurisdiction of the plain- 
tiff in error?” 

In addition to the facts contained in the foregoing certificate, 
the counsel for the respective parties stipulated upon the argu- 
ment in this case before this court that a copy of one of the poli- 
‘cies on which suit was brought in this case was correctly set 
out in the printed record in the Circuit Court of Appeals, and 
that this court might consider and decide the case with the same 
efiect as if, in the statement of facts accompanying the question 
certified by the Circuit Court of Appeals, that court had found 
and certified the additional fact that the record in the Circuit 
Court of Appeals contained a true copy of one of the policies, 
and that the others sued upon were in the same form and lan- 
guage as the one set out in that record. 

The policies in suit were issued upon a two-story frame saw- 
mill building and additions, and also upon engines and boilers 
and other machinery placed in that building, situated on Monroe 
Avenue, in the city of Rochester, state of New York. The poli- 
cies provide that the company shall not be liable beyond the 
actual cash value of the property at the time any loss or damage 
occurs, and that such loss or damage is to be ascertained or esti- 
mated according to such actual cash value, with proper deduc- 
tion for depreciation, however caused, and shall in no event ex- 
ceed what it would then cost the insured to repair or replace 
the same with material of like kind and quality; the assessment 
or estimate is to be made by the insured and the company; if 
they differ as to the amount of loss, the same is to be ascertained 
by two competent and disinterested appraisers, the insured and 
the company each selecting one, and the two so chosen are to 
select a competent and disinterested umpire; the appraisers to- 
gether are to estimate and appraise the loss, stating separately 
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sound value and damage, and, failing to agree, they are to sub- 
mit their differences to the umpire; and the award in writing of 
any two shall determine the amount of the loss. After the 
amount of the loss or damage has been thus determined, the sum 
for which the company is liable is payable in sixty days. It is 
optional with the company to repair, rebuild or replace the prop- 
erty lost or damaged with other of like kind and quality, within 
a reasonable time, as provided for in the policy. 

In order that a Federal court may obtain jurisdiction over a 
foreign corporation, the corporation must, among other things, 
be doing business within the state: St. Clair vs. Cox, 106 U. S., 
350; Goldey vs. Morning News, 156 U. S., 518; Barrow S. S. 
Co. vs. Kane, 170 U. S., 100; Connecticut Mut. Life Ins. Co. vs. 
Spratley, 172 U. S., 602. 

To obtain jurisdiction of a foreign corporation under the 
Code of New York, personal service of the summons upon and 
a delivery to the defendant must be made in the manner desig- 
nated by § 132 of the Code of Civil Procedure of that state. 
Subdivision 1 of that section provides for the service of the sum- 
mons on and its delivery to the president, treasurer or secretary; 
subdivision 2 provides for like service upon and delivery to a 
person designated for the purpose by the corporation. The ser- 
vice was made in this case under subdivision 3 of that section, 
which reads as follows :— 

3. If such a designation is not in force, or if neither the per- 
son designated nor an officer specified in subdivision first of 
this section can be found with due diligence, and the corpora- 
tion has property within the state, or the cause of action arose 
therein, to the cashier, a director or a managing agent of the 
corporation within the state. 

It does not appear that the company had any property within 
the state, and therefore, in order to come within subdivision (3) 
of the section, the cause of action must have arisen therein, and 
the summons must have been served within the state upon one 
of the officers named in that subdivision; viz., the cashier, a di- 
rector or a managing agent of the corporation. 

(1) Was the company doing business in New York state? 
Nearly one-third of the amount of its total fire risks was in that 
state when these policies were issued and when the loss occurred. 
If it be conceded that the contract was made in Philadelphia, it 
does not follow that all its business was therefore done in the 
state of Pennsylvania. The contract was an insurance policy 
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jssued upon real estate and machinery in a building situated in 
the city of Rochester, in New York. The contract was to pay 
the amount of loss which might be sustained by fire, as speci- 
fied in the policy. The policy provides for the manner of deter- 
mining the amount of this loss, either by agreement between the 
company and the owner, or, in case of disagreement, then by the 
appraisers, as already stated. The provisions of the contract 
clearly contemplate the presence.of an agent of the company at 
the place of the loss after it has occurred, for the purpose of de- 
termining its extent, and adjusting, if possible, the amount pay- 
able by the company to the owner. If no such adjustment can 
be made, the policy provides in terms for the appointment of 
appraisers, one by the company and one by the owner, and that 
they disagreeing, an umpire shall be appointed, and the agree- 
ment by any two shall be binding. After that, the loss is payable 
to the owner by the company within sixty days. As the policy 
insures against loss, it of course contemplates that such loss may 
occur; and it also contemplates that the company shall send to 
the place where the loss occurred; that is, to New York, its 
agent, for the purpose stated. When, under the terms of the 
contract, the company sends its agent into the state where the 
property was insured, and where the loss occurred, for the pur- 
pose of adjustment, it would seem plain that it was then doing 
the business contemplated by its contract, within the state. A 
fire insurance company which issues its policies upon real estate 
and personal property situated in another state is as much en- 
gaged in its business when its agents are there under its author- 
ity, adjusting the losses covered by its policies, as it is when 
engaged in making contracts to take such risks. If not doing 
business in such case, what is it doing? It is doing the act pro- 
vided for in its contract, at the very place where, in case a loss 
occurred, the company contemplated the act should be done; 
and it does it in furtherance of the contract, and in order to carry 
out its provisions, and it could not properly be carried out with- 
out this act being done; and the contract itself is the very kind 
of contract which constituted the legal business of the company, 
and for the purpose of doing which it was incorporated. This is 
not a sporadic case, nor the contracts in suit the only ones of 
their kind issued upon property within the state of New York. 
Many contracts of the nature of the one in suit were entered 
into by the company, covering property within the state. We 
think it would be somewhat difficult for the defendant to describe 
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what it was doing in New York, if it was not doing business 
therein, when sending its agents into that state to perform the 
various acts of adjustment provided for by its contract, and made 
necessary to carry them out. 

We have no difficulty in concluding that the defendant was 
doing business in the state of New York during all the time of 
the existence of these policies. 

(2) Did the cause of action arise within that state? Although 
the contract may have been a Pennsylvania contract, vet it does 
not follow that all its provisions were to be carried out in that 
state. The policy of insurance was, as we have said, upon real 
estate within the state of New York, and upon machinery con- 
tained in the buildings insured. After the defendant and the 
owner had either agreed upon the amount of loss, or the same 
had been estimated and determined upon by the appraisers, as 
provided for in the policy, the defendant, by the terms of that 
instrument, promised to pay to the owner the amount thus 
arrived at, within sixty days. The policy does not state in so 
many words where such payment ‘is to be made, but it is a gen- 
eral rule that, in the absence of any such provision, or of any lan- 
guage from which a different inference may be inferred, the right 
of the creditor to demand payment at his own domicile exists, 
and it is the duty of the debtor to pay his debt to the creditor in 
that way. It is stated in the opinion of this court, by Mr. Justice 
Field, in State Tax on Foreign-held Bonds [Cleveland, P. & A. 
R. Co. vs. Pennsylvania], (15 Wall., 300, 320): “All the property 
there can be in the nature of things in debts of corporations be- 
longs to the creditors, to whom they are payable, and follows 
their domicile, wherever that may be. Their debts can have no 
locality separate from the parties to whom they are due. This 
principle might be stated in many different ways, and supported 
by citations from numerous adjudications, but no number of 
authorities, and no forms of expression, could add anything to 
its obvious truth. which is recognized upon its simple statement.” 
It is stated in 2 Parsons on Contracts (8th ed., 702), as follows: 
“All debts are payable everywhere, unless there be some special 
limitation or provision in respect to the payment; the rule being 
that debts as such have no locus or situs, but accompany the 
creditor everywhere, and authorize a demand upon the debtor 
everywhere.” See also Chicago, R. I. & P. R. Co. vs, Sturm, 174 
U.S., 710. In Hale vs. Patton (60 N. Y., 233, 236), Andrews, J., 


in delivering the opinion of the court, said: “In general, a 
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debtor who is indebted on a money obligation is bound, if no 
place of payment is specified in the contract, to seek the creditor 
and make payment to him personally. But this rule is subject to 
the exception that if the creditor is out of the state when pay- 
ment is to be made, the debtor is not obliged to follow him, but 
readiness to pay within the state in that case will be as effectual 
as actual payment to save a forfeiture: Co. Litt., 304, 2; Smith 
ys. Sith, 25 Wend., 405; Allshouse vs. Ramsay, 6 Whart., 331: 
Southworth vs. Smith, 7 Cush., 391; Tasker vs. Bartlett, 5 Cush., 
359.’ And the same views in Dockham vs. Smith, 113 Mass., 
320. The exception as to the creditor being out of the state, 
spoken of by Judge Andrews, refers to the subsequent absence 
of the creditor from the state which was his domicile when the 
contract was there made. 

In some other of the cases above cited, it is said the debtor 
need not follow the creditor out of the state where the contract 
was made in order to pay or make tender of payment of the debt. 
That depends upon the contract, and what inference of the place 
of payment may be drawn from its contents, when it does not 
state in so many words where payment is to be made. Where 
the debtor is a fire insurance company, and makes such a con- 
tract as the policies in suit, and it is engaged in doing business 
by insuring property outside the state of its creation, and makes 
provision such as is made in this case for payment or for rebuild- 
ing or repairing, we think the place of payment in contemplation 
of the parties, and to be inferred from the facts set forth, is at 
the domicile of the creditor, in the state where the property in- 
sured was situated. 

Instead of making payment for the loss sustained by fire, the 
defendant had the option of repairing or rebuilding. If it 
availed itself of that right, of course it would have to rebuild at 
the place where the loss occurred. So far as appears from the 
statement of facts, the defendant has failed to make, payment, 
and has also failed to avail itself of its option to rebuild. The 
payment, we think, was to be made at the same place where the 
rebuilding was to be done, in case the defendant availed itself of 
its right to rebuild; that is, within the state of New York, where 
the loss occurred. Failing to make payment, or failing to build 
or repair, it failed to comply with the terms of its contract, and 


out of that failure the cause of action arose in the state of New 
York. 


(3) We think the service of the summons within the state of 
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New York upon a director residing in that state was, under the 
facts of this case, a good service. As is seen, the company was 
doing business within the state, and the cause of action arose 
therein, and, in such a case, service upon a director residing in 
the state was sufficient. There is nothing in the cases of Conley 
vs. Mathieson Alkali Works (190 U. S., 406); and Geer ys. 
Mathieson Alkali Works (190 U. 5., 428) to the contrary. The 
first of the above cited cases seems rather to assume that if the 
company were doing business in the state, the service on a resi- 
dent director would have been good. Although it is stated in 
the case at bar that the duties of a director of this defendant 
were to be performed at Philadelphia, where the board of direct- 
ors met, yet that fact is not material in this case. A foreign fire 
insurance corporation doing business within another state, and 
voluntarily electing a part of its directors from among those 
who are residents of such state, may be said, from that very fact, 
to add to the confidence of possible insurers with the company 
in that state, and in that way to secure more business therein 
than would otherwise be the case. Although doing no particular 
act in the state for this company, such directors are, nevertheless, 
members of and policyholders therein, and are a part of the gov- 
erning body of the company, and are, by their position, so far 
representative thereof as, in our judgment, to render service of 
process upon them in the state of their residence, when the com- 
pany is doing business therein, a good service upon the company 
itself. Service upon them, it may be assumed, would certainly 
result in notice to the company itself, which is at least one of the 
reasons for holding a service on an agent good. 

It would be most unwise to hold, upon the facts herein stated, 
that a person who suffered loss under a policy of insurance could 
only obtain redress, when refused by the company, in the courts 
of the state where the company was incorporated. It is not un- 
reasonable for the state, under such facts, to endeavor to secure 
to its citizens a remedy in the domestic forum upon this very 
important class of contracts: Lafayette Ins. Co. vs. French, 18 
How., 404, 407. And we have no doubt that if it were generally 
understood by policyholders in states other than the state where 
the company was created that resort for the enforcement of their 
rights must, in all cases, be had to the courts of the state of the 
creation of the company, even though the company did business 
in such other states, the number of policyholders in the other 
states would seriously fall off. 
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The service of the summons was, in our judgment, a good 
service on the company, and we therefore answer the question of 
the Circuit Court of Appeals in the affirmative; and it is so 


ordered. 
Mr. Justice Harlan took no part in the decision of this case. 


SUPREME COURT OF IOWA. 


HARTMAN & DANIELS 
v8. 
HOLLOWELL.* 


A party soliciting insurance for a foreign agency is an agent of the com- 
pany’s, represented by it, within a statute making a party soliciting 
insurance agent of the company, and the delivery of such policy is 
doing business within the state. 


Where the statute prohibits companies from doing business unless pos- 
sessed of a certain capital, and having a certificate of authority, and 
no agent may do business for those whose capital is impaired 20 per 
cent, and is guilty of a misdemeanor if he knowingly does business 
for one that is unauthorized or insolvent, an agent is liable for loss 
if such company be insolvent though ignorant of the fact. 


The sending of a financial statement of the company with the policy, with 
a statement that the latter was subject to his acceptance, did not im- 
pose an obligation on the insured to investigate the standing of the 
company. 


Appeal from District Court, Clinton County. Action for dam- 
ages. From judgment as prayed, the defendant appeals. 


L. E. Scumirr and A. L. PAscat, for Appellant. 


BARKER, ELLIs & McCoy, for Appellees. 
LADD, J. 


On or about April 15, 1902, there were issued to plaintiffs two 
policies of insurance—one by the Great Britain Insurance Cor- 
pration, Ltd., of London, England, and the other by the North- 
western Fire Insurance Company of Chicago, IIl., for $1,000 
each—covering their implement warehouse and feed mill, to- 
gether with machinery, etc., located at Low Moor for one year. 
The property was destroyed by fire in June following. and sub- 
sequently judgments were obtained against each company for 
$950. These have not been collected, and in this action recovery 





%* Decision rendered, Feb.14, 1905. 
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is sought against the defendant on the ground of negligence in 
acting as agent without authority for companies not entitled to 
do business in the state and insolvent when the policies were 
issued. :The petition also stated a cause of action for deceit, but 
this was not submitted to the jury. It appears that some time 
in February, 1902, defendant had solicited the plaintiffs for insur- 
ance, and, as recording agent, issued to them a policy in another 
company; but this was canceled, owing to its rule against carry- 
ing risks on feed mills. Some farther effort was made, when 
defendant advised them he might be able to get the risk written 
through the agency of a firm in Chicago, and with plaintiffs’ ap- 
proval he addressed a letter to C. A. Van Anden & Co., saying :— 

Can you place the inclosed risk for me? * * * Place it in 
the best company vou have. Send statement of company. 

In response to this Van Anden & Co. sent the policies in ques- 
tion to him, and he forwarded them to plaintiffs, inclosing a let- 
ter stating :-— 

These are subject to your acceptance within one week; if 
not accepted return; if satisfactory send check for S4o. | suc- 
ceeded in getting it at a $2 rate.. I inclose financial statement 
of both companies. ‘These are both stock companies. $40 
will be the absolute cost, 

The plaintiffs retained the policies and paid him the premium. 

1. Appellant first contends that the evidence failed to show that 
he should be regarded as the agent of the companies. Section 
1749 of the Code provides that “any person who shall hereafter 
solicit insurance or procure applications therefor shall be held to 
be the soliciting agent of the insurance company or association 
issuing a policy on such application, on a renewal thereof, any- 
thing in the application, policy or contract to the contrary not- 
withstanding.” The evidence in behalf of plaintiffs tended to 
show that defendant requested them to allow him to procure 
insurance on their property through the agency in Chicago, and 
if the jury so believed, then he was, under the law as stated in 
this statute, agent for the companies issuing the policies deliv- 
ered through him: St. Paul Fire Ins. Co. vs. Sharer, 76 Iowa, 
282. True, he denied having made such request, and insisted 
that what he did was at the instance of the plaintiffs. This 
merely raised a conflict in the evidence, which was fairly sub- 
mitted to the jury. 

2. Neither company was authorized to do business in Iowa or 
Illinois, and the evidence showed both to have been insolvent 
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when the policies were issued. Nor did the defendant have a cer- 
tificate qualifving him to act as their agent in this state. The 
court instructed the jury that: “If you find from the evidence 
that the defendant was the agent of the insurance companies, 
and that as such agent he caused to be written and procured for 
the plaintiffs the policies in question, and on your further finding 


that the policies in question were written by companies not au- 
thorized to do business in this state, and that said companies 
were at the time said policies were written insolvent, that the 
plaintiffs did not know when they accepted and paid for said in- 
surance that said companies did not have authority to write 
insurance in Iowa, the defendant, as their agent, is liable, and 
your verdict should be for the plaintiffs.” This was a correct 
statement of the law. The statutes regulating the transaction of 
the insurance business in this state were enacted for the protec- 
tion of policvholders, and especially to guard those seeking 
indemnity against loss from deception by companies incapable 
of performing their contracts and agents not authorized to bind 
them. By section 1721 of the Code foreign companies are pro- 
hibited from directly or indirectly taking risks or transacting 
any insurance business in this state, unless possessed of $200,000 
of actual paid-up capital; and by the section following, as a con- 
dition precedent to doing business, each is required to file with 
the Auditor of State authority to accept service of notice of the 
beginning of suit, 

A certified copy of its charter or deed of settlement, together 
with a statement under oath of the president, vice-president or 
other chief officer and the secretary of the company for which 
they may act, stating the name of the company, the place 
where located, the amount of its capital, with a detailed state- 
ment of the facts and items required from companies organ- 
ized under any law of the state in which such company was in- 
corporated; and no agent shall be allowed to transact 
business for any company whose capital is impaired by liabili- 
ties as specified in this chapter to the extent of 20 per cent 
thereof, while such deficiency shall continue. 

Only upon compliance with these requirements will any for- 
eign company become entitled to do business and receive a cer- 
tificate from the Auditor of State: Section 1724, Code. Section 
1725 prohibits any agent acting for any such company “‘in taking 
risks or transacting business of insurance in the state, without 
procuring from the Auditor of State a certificate of authority to 
the effect that such company has complied with all the require- 
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ments of this chapter.” Section 1747 requires all companies 
doing business in this state to conform with the foregoing provi- 
sions, and provides that :— 

Any officer, manager or agent of any insurance company or 
association who, with knowledge that it is doing business in an 
unlawful manner, or is insolvent, solicits insurance with said 
company or association, or receives applications therefor, or 
does any other act or thing toward procuring or receiving any 
new business for such company or association shall be guilty 
of a misdemeanor, and for every such act on conviction there- 
of, shall be adjudged to pay a fine of not less than one hundred 
nor more than one thousand dollars, or be imprisoned in 
the county jail not exceeding one year, or be punished by both 
such fine and imprisonment. 


Section 1748 :— 


Any president, secretary or other officer of any company 
organized under the laws of this state, or any officer or person 
doing or attempting to do business in this state for any insur- 
ance company organized either within or without this state, 
failing to comply with any of the requirements of this chapter, 
or violating any of the provisions thereof shall be fined in a 
sum not exceeding one thousand dollars, and be imprisoned in 
the county jail for a period not less than thirty days nor more 
than six months. 


Issuing these policies and delivering them to plaintiffs was 
doing business in this state within the meaning of these statutes: 
Seamans vs. Zimmerman, 91 Iowa, 363; Fred Miller Brewing 
Co. vs. Council Bluffs Ins. Co., 95 lowa, 31. And the defendant, 
in soliciting insurance in the same, if he so did, was equally guilty 
of violating the law. By soliciting the insurance and delivering 
the policies he impliedly represented the companies were au- 
thorized to do business here, and he to act for them. Had this 
been true, it is to be assumed that they would have been solvent, 
and their policies enforceable. Plaintiffs, in the absence of 
knowledge to the contrary, had the right to assume that both 
the companies and the defendant had complied with the law. 
That neither had so done must have been known to the defend- 
ant, as he had no certificate from the State Auditor as their 
agent. He may not have known that they were insolvent, and 
this is all that saves him from liability in an action for deceit. 
But he was holding himself out as being in the business of pro- 
curing insurance, and thereby assumed to have the requisite in- 
formation, ability and skill to conduct such business properly, 
and in doing so was bound to exercise reasonbale care and judg- 
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ment with respect to the indemnity for which insurance was 
sought. In seeking patronage he must be held to have been 
cognizant of the law with reference to foreign companies doing 
business in the state, and the necessity of his being authorized 
to act by the Auditor of State; and if in ignorance of the stat- 
utes or the criminal consequences resulting therefrom he was 
negligent in the matter of not possessing the degree of knowledge 
exacted from those following his vocation; so, too, was he neg- 
ligent, if, having such knowledge, he solicited and procured the 
insurance for companies prohibited from doing business in this 
state. In either event he is justly chargeable with the injurious 
consequences to those whose confidence in his assumed judg- 
ment and skill has been misplaced. The defendant does not pre- 
tend to have supposed these companies were authorized to do 
business in the state, and his only apology to relieve him from 
the charge of negligence is that he acted at the instance of the 
plaintiffs in obtaining insurance from companies neither knew 
anything about. But whether he so did was an issue for the jury 
to determine. As directly in point, see Burges vs. Jackson 
(Sup.), 46 N. Y. Supp., 326, approved by the Court of Appeals, 
37 N. E., 1105; Morton vs. Hart (Tenn.), 12 S. W., 1027; Lan- 
dusky vs. Beirne (Sup.), 80 N. Y. Supp., 238, approved by the 
Court of Appeals, 70 N. E., 1101. In Morton vs. Hart, the court, 
after referring to statutes substantially like those of this state, 
said: “The defendants were undertaking to do an unlawful and 
prohibited business. In such undertaking they must be held to 
guaranty the solvency of the concern they represent to the ex- 
tent of the requirements of our statutes as cited and that losses 
will be paid here. The law was intended to protect the citizen 
policyholder, and give him redress in the courts of this state. If 
the company was not worth $200,000 in actual paid-up cash capi- 
tal, the undertaking of the agent supplies that want for the 
benefit of the insured; and, if loss occurs, the agent must re- 
spond to the insured, and look to his principal for indemnity.” 
See McCutcheon vs. Rivers, 68 Mo., 122. Expressions contrary 
to this view may be found in Jones vs. Horn (Mo. App., 78 S. W., 
638), but the decision is based upon the failure to prove the com- 
pany for whom Horn acted insolvent. 

3. It cannot be said that detendant’s letter accompanying the 
policies required plaintiffs to investigate and determine for them- 
selves. They had the right to assume, in the absence of informa- 
tion to the contrary, that the companies were such as were en- 
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titled to do business in this state. The letter contained nothing 
to the contrary. If they were advised that they would have to 
take their own risk as to the character of the companies, this 
happened in a conversation. But that issue was left to the jury, 
The rulings on the admissibility of the evidence were so mani- 
festly correct as not to demand discussion. The verdict has such 
support in the evidence as to preclude any interference on our 
part. 
Affirmed. 


SUPREME COURT OF NORTH DAKOTA. 


CLEMENS ET AL. 
vs. 
ROYAL NEIGHBORS OF AMERICA.* 


Under the language of a benefit certificate of insurance in a fraternal 
society, stating that said certificate shall be void “if the member hold- 
ing this certificate * * * shall die * * * by any means or act 
which if used or done by such member while in the possession of all 
natural faculties unimpaired * * * would be seli-destruction,” a 
death by suicide avoids the policy; and such language is equivalent 
to providing that death by self-destruction, whether sane or insane, 
avoids the policy. 

In case of death under circumstances not explained, the legal presumption 
is that such death was not by suicide, and that presumption will re- 
main until overcome by evidence establishing a death by suicide. 

Where the circumstances surrounding the death of a person all point to 
death by suicide, and there are no facts from which a different conclu- 
sion might be reasonably reached or inferred, a directed verdict will 
be sustained—that death was caused by suicide. 

Where a note is found in a room where a person is found dead, caused by 
violence, and such note is in the handwriting of the deceased, and 
gives directions as to burial and other matters, such note is compe- 
tent evidence on the question whether the death was suicide or not. 

Ambiguous language in a certificate of insurance will be construed in 
favor of the insured. 


Appeal from District Court, Cass County. Action by Peter 
Clemens and others against the Royal Neighbors of America. 
Judgment for defendant, and plaintiffs appeal. 


S. G. RoBERTS and MARTIN RYAN, for Appellants. 
Morri.Lt & ENGERUD, for Respondent. 


%* Decision rendered, February 28, 1905. Syllabus by the Court- 
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MorGAN, C. J. 

Action upon a benefit certificate of insurance issued by the 
defendant, a corporation organized under the laws of the state 
of Illinois, doing business in this state as a fraternal beneficial 
society. ‘The members of the society are permitted to avail 
themselves of the benefit of the insurance provided for by its 
by-laws upon the acceptance of an application for insurance, 
payment of a certain fee, and the issuing of a certificate by the 
society. Payment of losses by the death of insured members is 
provided for by the collection of assessments from the new mem- 
bers. The complaint alleges that one William Clemens received 
irom the defendant a benefit certificate of insurance on the gth 
day of May, 1899, and that the defendant thereby insured the life 
of said Clemens for a sum not to exceed $2,000; that said certi- 
ficate provided that, in case of the death of said Clemens, said 
sum should become payable to his surviving children; that said 
Clemens died on the 3d day of November, 1900; that the de- 
fendant refuses to make an assessment from the members to pay 
said surviving children, although due proof of the death of said 
Clemens has been made as provided by the laws of said society. 
The answer alleges that said Clemens came to his death by sui- 
cide, and that. under the contract of insurance entered into be- 
tween the defendant and Clemens, death by suicide forfeited alli 
insurance. The trial court directed a verdict for the defendant. 
The plaintiffs procured a settlement of a statement of the case, 
and have appealed from the judgment. 

The plaintiffs contend that the judgment should be reversed 
upon three grounds: (1) That the defendant is estopped from 
claiming that death by suicide is a forfeiture of the right to the 
insurance provided for by the benefit certificate; (2) that the 
evidence bearing upon the question of the suicide of Clemens 
should have been submitted to the jury ; (3) that errors were com- 
mitted in receiving and excluding evidence at the trial. 

Upon the first question, the evidence shows that the certificate 
of insurance contained the following provision: That 


William Clemens is entitled to the privileges of this order and 

the beneficiary or beneficiaries * * * to participate in its 

benefitfund * * * which will be paid to his children * * * 

subject to all conditions of this certificate and the laws of this 

order and liable to forfeiture if said neighbor shall not comply 

with the said conditions, laws and such by-laws and rules as 
VoL. XXXIV.—41. 








642 Insurance Law Journal. July 
[July, 


are now in force or hereafter may be adopted by the supreme 
camp of the order, 
Etc. The application for membership was made a part of the 
benefit certificate, by express language, and contained the fol- 
lowing stipulation or admission :— 


I understand that the laws of this order now in force or here- 
after enacted enter into and become a part of every contract 
of indemnity by and between the members and the order and 
govern all rights thereunder. I understand and agree that 
this order does not indemnify against death from suicide, 

Etc. Section 102a of the by-laws of the order provided as fol- 
lows :— 

If any member of this society holding a benefit certificate 
heretofore or hereafter issued shall come to his or her death 
by his or her hands, sane or insane, said benefit certificate of 
said member shall thereby become absolutely null and void. 


It is stipulated by the parties that this section of the by-laws 
was in force when the application was made, and when the cer- 
tificate and all its terms and conditions were accepted in writing 
by Clemens, and ever since has been in force. The appellant 
concedes that, under the language of the application and section 
102a, death by suicide would render the certificate null and void, 
and subject to forfeiture. But it is argued that the following 
clause of the certificate, stating that it will be void 

If the member holding this certificate * * * shall die 

* * * by any means or act which if used or done by such 

member while in possession of all natural faculties unimpaired 

would be deemed self-destruction, 
Is so ambiguous and obscure and contradictory, and inconsistent 
with the provisions of the application and by-laws, that no effect 
can be given to it, and that the defendant should be estopped 
from asserting any defense based thereon. It is true, as con- 
tended, that ambiguous stipulations in a contract of insurance will 
be construed in favor of the beneficiary, and most strongly 
against the insurer. The reason why such construction is given 
such contracts is that the contracts are prepared by the insurer: 
Cook vs. Benefit League (Minn.), 79 N. W., 320; Joyce on In- 
surance, § 65. A court will not indulge in a liberal construction 
of the terms of an insurance contract to uphold a forfeiture, but 
will construe such contracts so as to avoid a forfeiture, if the 
language thereof will sustain such a construction: Kerr on In- 
surance, p. 432; Warwick vs. Supreme Council K. of D. (Ga.), 
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32S. E., 951; Inghram vs. National Union (lowa), 72 N. W., 559; 
Wallace vs. German-American Ins. Co. (C. C.), 41 Fed., 742. 

The principle contended for is not, however, applicable to the 
conditions in the benefit certificate in this case. The language 
used conveys but one meaning. It is not susceptible of an am- 
biguous construction, nor can the language be construed to con- 
vey any meaning inconsistent with the by-laws referring to the 
same subject-matter. The idea conveyed is that if the assured 
shall die by his own act, or through means of his own selection, 
the certificate would be void, whatever his condition of mind at 
the time. It is equivalent to saying that if the assured should 
die by his own hand, whether sane or insane, the certificate would 
be void. The authorities are quite uniform that such a condition 
in a policy will defeat a recovery thereon if the insured commits 
suicide: Kerr on Insurance, p. 395, and cases cited. 

It is true that the same language is not used in the certificate 
that is used in the apflication for insurance, and in the by-laws 
pertaining to the effect of a death by suicide, but that does not 
avoid the contract in favor of a member of such society as this, 
as by the very terms of the certificate, changes in the by-laws are 
made binding upon the assured; he having, in writing, accepted 
the certificate and all the conditions thereof. In this case there 
was no change in the conditions. The changes consisted in the 
language expressing the same condition. The following cases 
sustain the right of the insurer to change the by-laws as the con- 
ditions under which the liability is incurred when the assured 
consents to such change: Kerr on Insurance, § 61, and cases 
cited; Loeffler vs. Modern Woodmen, 100 Wis., 79; Daughtry 
vs. Knights of Pythias, 48 La. Ann., 1203; Supreme Command- 
ery Knights Golden Rule vs. Ainsworth (Ala.), 46 Am. Rep., 332. 
The identical language used in this benefit certificate has been 
construed by other courts, and held to be the equivalent of say- 
ing that if the assured should die by his own hands, sane or in- 
sane, then the certificate would be void: Keefer vs. Modern 
Woodmen of America (Pa.), 52 Atl, 164; Cotter vs. Royal 
Neighbors (Minn.), 79 N. W., 542. 

The facts bearing upon the question of suicide are: Clemens 
died on the 3d day of November, 1900. He was a married man, 
about forty years of age. His family consisted of a wife and five 
children. His family relations were pleasant, and his standing 
in the community in which he resided was the highest. His busi- 
ness was that of local agent for the Great Northern Elevator 
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Company at Leonard, N. D., and he had been such agent for 
about nine years. On the morning of November 3, 1900, Clemens 
was at the depot, and there met the general superintendent of the 
elevator company and one Conrie. They started for the elevator 
together. Aiter arriving at the elevator and unlocking the door, 
Clemens was asked to go to the lumber yard by a customer. 
He excused himself, saving he would return as soon as possible, 
Later Clemens went to the postoffice, got his mail, and took it to 
his residence. While at the depot he met a Catholic priest, whom 
he invited to become his guest while at Leonard. The invitation 
was accepted, and the priest went to his house. When Clemens 
arrived at home he spoke to the priest, but what he said is not 
stated. He left the priest in the dining room, passed into the 
parlor, immediately returned to the dining room, and went up- 
stairs. When he went upstairs he was calm, and his appearance 
the same as it ordinarily was. From twenty minutes to an hour 
thereafter he was found lying on the fldor, dead, with a bullet 
hole in the right side of his head, back of the ear. A revolver 
was found lving near his feet. There was blood on the floor and 
on his head, and on a mirror in front of which he was found. He 
was found lying on his back, with his feet near the wall, on which 
the mirror, with blood on it, was hung. There were no powder 
marks on his face or head. No one heard the report of the firing 
of the revolver, nor any noise from his falling. The room was 
8x12 feet in dimensions. There was no post mortem examina- 
tion or inquest, and the wound was not probed to find the bullet. 
It is proven that the bullet wound in the head was the cause of 
his death. Ona table in the room was found a note in Clemens’ 
handwriting. The note was not produced at the trial, but a suffi- 
cient foundation was laid for the introduction by defendant of 
secondary proof of its contents. The note was as follows: 
“Bury me at Leonard. Kiss the children for me. Don't take 
this too hard. Will.” An examination of the elevator company’s 
books kept by him showed that he was short in his accounts in 
the sum of $4,500. 

The plaintiffs insist that these undisputed facts should have 
been submitted to the jury, to determine whether Clemens’ death 
was caused by his own voluntary act or by other means. The 
presumption is that a death caused by unexplained means was 
not suicidal. In the absence of proof, such death will be pre- 
sumed to have been caused by accidental means: Stevens VS. 
Continental Cas. Co., 12 N. D., 4609, and cases cited. And the 
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burden of proof is upon the insurer to show that death was caused 
ina manner or by means that exempt him from liability. Has 
the presumption of law that death was not caused by suicide 
been overcome by the defendant, as a matter of law? If so, the 
direction of a verdict was proper. If reasonable men, viewing 
these undisputed facts, might differ in their conclusions as to 
whether the deceased committed suicide, then the facts should 
have been submitted to the jury. If there is no evidence in the 
record that can be said to be inconsistent with the conclusion of 
death by suicide, then the question was properly one for the 
court to direct the jury to find a verdict for the defendant. We 
think the facts all point to death by suicide, and are inconsistent 
with any other reasonable theory. If it be said that it might 
have been an accidental death, or one criminal by another, the 
note conclusively rebuts such possibility. The circumstances of 
meeting his employer, his shortage, and the impending exposure 
that must follow, the note, the position of the wound, the blood 
on the revolver and on the mirror, and that he was alone in the 
room, are sufficient facts, as a matter of law, to overcome the 
presumption against a death by suicidal means. A verdict for 
the plaintiff under such circumstances could not be sustained, 
and would be without any evidence to support it. The following 
authorities sustain a direction of a verdict in cases similar to the 
one at bar: Inghram vs. Nat. Union, 103 lowa, 395; Korn- 
field vs. Supreme Lodge O. M. P., 72 Mo. App., 604; Supreme 
Lodge K. of H. vs. Fletcher (Miss.), 29 South., 523; Mut. Life 
Ins. Co. vs. Hayward (Tex. Civ. App.), 27 S. W., 36 (note); 
Agen vs. Met. Life Ins. Co.., 105 Wis., 217; Kerr on Insurance, 


-—— 


Pp. 777: 
Objection is made that the contents of the note found on the 


table in the room should not have been received in evidence. 
The basis of the objection is that there is no proof as to the time 
when it was written. We think the claim untenable. The lan- 
guage of the note indicates that it was written just preceding the 
shooting. The finding of it in the room when the dead body was 
discovered also indicates that it was written, or at least placed on 
the table, just before the shooting. The note was relevant as 
bearing on the manner of death, the same as declarations of an 
intention to commit suicide are: Mut. Life Ins. Co. vs. Hay- 
ward, supra; Hale vs. Life Indem. & Invest. Co., 65 Minn., 548; 
Mut Life Ins. Co. vs. Hillmon, 145 U. S., 285. 

We have reached a conclusion in the case on undisputed tes- 
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timony not objected to, except as to the note. Hence it becomes 
unnecessary to consider plaintiffs’ other objections to the tes- 
timony that was received as bearing upon the question whether 
deceased committed suicide or not. 

The judgment is affirmed. All concur. 

Engerud, J., having been of counsel, took no part in the deci- 
sion of the above case; Hon. Charles J. Fisk, judge of the First 
Judicial District, sitting in his stead by request. 


SUPREME COURT OF APPEALS OF WEST VIRGINIA. 


LOGAN ' 
vs. | 


PROVIDENT SAV. LIFE ASSUR. ) 
SOC. oF NEw YorK.* 


Where a life insurance policy provides that the application for the insur- 
ance shall be a part of the policy, then the policy and the application 
should be construed together, and, if there is a conflict between the 
policy and the application, the provisions of the policy should control. 

A life insurance policy sheuld be strictly construed against the insurer, 
and if it contains contradictory terms, or is so framed as to leave 
room for construction, rendering it doubtful whether the parties in- 
tended the answers of the assured to the questions propounded in 
the application to be warranties or representations, the court should 
lean against that construction which imposes the obligation of a war- 
ranty upon the assured, and hold the answers to be representations. 

When an action is brought upon a life insurance policy, which provides 
that the application shall be made a part of the policy, and the dec- 
laration is filed under section 61, c. 125, of the Code of 1890, and the 
defendant files a statement of defense under section 64 of said chap- 
ter, alleging that the assured made false and fraudulent answers to 
certain questions propounded to him in the application, and the plain- 
tiff replies generally thereto, the burden is upon the defendant to 
prove the allegations of its statement of defense by a preponderance 
of the evidence. 


Error to Circuit Court, Wood County. Action by Annie 
Logan against the Provident Savings Life Assurance Society of 
New York. Judgment for plaintiff, and defendant brings error. 


V. B. ARCHER and WiLi1AM BEARD, for Plaintiff in Error. 
VAN WINKLE & AMBLER, for Defendant in Error. 





x» * Decision rendered, March 21,1905. Syllabus by the Court. 
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SANDERS, J. 
On the 20th day of March, 1895, Arthur Logan made applica- 
tion to the defendant for a life insurance policy for $2,000 for the 
benefit of the plaintiff. Upon the filing of this application with 
the defendant, and the payment of the premium agreed upon, it 
issued to the applicant the policy, payable on the death of Arthur 
Logan, to his daughter, the plaintiff; and on August 29, Igo1, 
Arthur Logan died, whereupon the plaintiff furnished the proofs 
of death of said Arthur Logan to the company, as required by the 
policy, and demanded the payment thereof, which was refused by 
the company, and thereupon the plaintiff instituted her action in 
the Circuit Court of Wood County upon said policy, and filed her 
declaration, as provided for in section 61 of chapter 125 of the 
Code of 1899, and the defendant, as provided in section 64 of the 
same chapter, filed its statement in writing, setting up that the 
insured made false and fraudulent answers to questions 15, 19, 
20 and 21, of part 2 of said application, which will be hereafter 
more particularly mentioned. The plaintiff replied generally to 
the matters of defense filed by the defendant, and also filed a 
statement in writing in reply thereto, to which last statement of 
the plaintiff the defendant filed a special reply in writing. Upon 
these issues the case was tried, and the jury returned a verdict in 
favor of the plaintiff for the sum of $2,240, upon which the court 
rendered judgment; and this judgment is now here for review. 
An important question involved in this controversy is whether 
or not the answers to the questions propounded to the applicant 
in part 2 of said application should be construed as warranties or 
as representations. The application consists of three parts. The 
first part is denominated “Application to the Provident Savings 
Life Assurance Society of New York,” and propounds questions 
other than those which affect the habits, health and physical con- 
dition of the applicant ; and, inasmuch as there is no controversy 
as to any of the answers therein contained, it is unnecessary to 
refer to them, but in this part of the application we find the fol- 
lowing stipulation, which is signed by the assured :— 
It is hereby further declared and warranted that all the 
statements and representations contained in part I and part 
2 of this application, or in any certificate of health hereinafter 
given to the society to secure restoration or reinstatement of 
sail policy, by whomsoever they be written, are material, and 
are and shall be true, and with the stipulated premiums shall 
be the sole consideration of the contract with the society, if a 
policy be issued or renewed thereon; and that if any conceal- 
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— or fraudulent or untrue statement or representation be 

made, or if at any time any covenant or agreement herein made 

shall be violated, said policy and insurance shall be null and 

void, and all payments made or accepted thereon shall be for- 

feited to the society, except as provided therein. 

Part 2 of said application is denominated “Statement to the 
Medical Examiner,” and the questions and the answers thereto, 
about which the defendant complains, are these :— 


e 


15) Have you now or have you ever had any of the follow- 
hi Answer “Yes” or “No” as to each. If “Yes” in am case, 
give particulars under 18 below. Apoplexy? No. Asthma? 
No. Bronchitis? No. Cancer or Tumor? No. Colics? No. 
Diabetes? No. Disease of Brain? No. Disease of Heart? 
No. Disease of Kidnevs? No. Disease of Bladder. No. 
Disease of Liver? No. Disease of Lungs? No. Disease of 
Skin? No. Disease of Spine? No. Disease of Spleen? No. 
Disease of Sexual Organs? No. Delirium Tremens? No. 
Dizziness or Vertigo? No. Diarrhoea (Chronic)? No. Dys- 
pepsia? No. Epilepsy ? No. Erysipelas? No. Fistula? No. 

its or Convulsions? No. General Debility? No. Hernia? 
No. If so, will you always wear a truss? Gout? No.. Gravel? 
No. Habitual Headache? No. Insanity? No. Insomnia? 
No, Jaundice? No. Neuralgia? No, Otorrhcea or Otitis? 
No. Palpitation? No. Paraly sis? No. Physical Injury? No. 
Piles? No. Pleurisy? No. Pneumonia? No. Rheumatism? 
No. Sciatica? No. Sunstroke? No. Surgical Operation? No. 
Swelled Limbs or Face? No. Scrofula? No. Syphilis? No. 
Typhoid Fever? No. Unconsciousness? No. Varicose Veins? 
No. Yellow Fever? No. * * * (19) Have you ever had 
any sickness, injury or infirmity whatever, not already named? 
If so, state the number of attacks and the date, location and 
duration of each. Ans. No. (20) Give the name and residence 
of your usual medical attendant. I don’t have any regular 
medical attendant. Don't need any. Never sick. (21) When 
and by what physician were you last attended and for what 
complaint? (Answer fully and specifically). Have not been 


sick. 





And we find that part 2 of said application concludes as follows: 


I hereby declare that I have read and understand all the 
above questions and the answers thereto, and they are hereby 
made part of my application for insurance by the Provident 
Savings Life Assurance Society of New York; and I hereby 
warrant said answers, as written, to be true, and that I am the 
person described above and in part 1 of this application, signed 
by me. 

The policy and the application are to be construed together, 
and, if the stipulations contained in the application are not in 
accord with the provisions of the policy, then the policy must 
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control, and we find contained in the policy these words: “In 
consideration of the stipulations and agreements in the applica- 
tion herefor, and also upon the next page of this policy, all of 
which are hereby made parts of this contract.” Therefore it will 
be seen that nowhere in the policy, the only paper which came 
into the possession of the applicant under the contract, is the 
word “warranty” used, but, instead, the defendant contented 
himself, in the preparation thereof, with using the words “stipu- 
lations and agreements.” It is true the policy makes the appli- 
cation a part of it, and when this is done we find that part 2 of the 
application warrants the statements made in the answers of 
the applicant, thereby making a direct and patent conflict be- 
tween the application and the policy; and when this is so we 
must, under the rules laid down for the construction of contracts 
of this character, lean to that construction which makes the an- 
swers of the applicant representations and statements, and not 
warranties. In construing contracts of this class, the courts all 
agree that, if they are of a doubtiul meaning, that construction 
should be placed upon them which classes them as representa- 
tions, rather than as warranties, and also, where there is a con- 
flict or inconsistency between the policy and the stipulations 
contained in the application therefor, that the provisions of the 
policv should control. Therefore it will be observed that upon 
the face of the policy the word “warranty” does not appear. So, 
if the provisions of the application should be construed to be 
warranties, yet, as they are inconsistent with and repugnant to 
the provisions of the policy, they must yield, and the contract be 
so constructed as to make the answers to the questions pro- 
pounded in the application representations and not warranties. 
This view is fully sustained by the well-considered cases of 
Moulor vs. American Life Ins. Co., t11 U. S., 342; Schwarzbach 
vs. Protective Union, 25 W. Va., 622; McClain vs. Provident 
Sav. Life Assur. Soc., 49 C. C. A., 31. In the last-mentioned 
case application was made to the Supreme Court of the United 
States for a writ of certiorari, which was denied. Justice Harlan, 
in delivering the opinion of the court in the case of Moulor vs. 
American Life Ins. Co., says: ‘The policy upon its face char- 
acterizes the statements of the insured as representations. Thus 
we have one part of the contract apparently stipulating for a 
warranty, while another part describes the statements of the as- 
sured as representations. The doubt as to the intention of the 
parties must, according to the settled principles of the law of 
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insurance recognized in all the adjudged cases, be resolved 
against the party whose language it becomes necessary to inter- 
pret. The construction must therefore prevail which protects 
the insured against the obligations arising from a strict war- 
ranty.” The construction which we have placed upon this con- 
tract is supported by the case of McClain vs. Provident Say. Life 
Assur. Soc., wherein the court construed the same contract as is 
involved in this case. Judge Gray, in delivering the opinion of 
the court, says: ‘The policy was issued after the application, 
and states that it was granted in consideration of the ‘statements 
and agreements’ in the written and printed application. It is dif- 
ficult to arrive at any other conclusion than that the policy has 
reference, not to the warranty, but to the fraudulent and untrue 
statement or the violation of the covenant or agreement men- 
tioned in this last clause of the application.” And also Judge 
Gray says that part I and part 2 of the application must be con- 
strued together, and that, when so done, the answers should be 
held to be representations and not warranties: First Nat. Bank 
of Kansas vs. Hartford Fire Ins. Co., 95 U. S., 673; Schwarz- 
bach vs. Protective Union; Moulor vs. American Life Ins. Co.; 
Ins. Co. vs. Raddin, 120 U. S., 183; Brady vs. Ass’n, 9 C. C .A., 
253. For the foregoing reasons, we must conclude that the an- 
swers to the questions asked the applicant are representations, 
and not warranties. 

Since we hold that the answers to the questions propounded 
to the insured in the application are to be construed as represen- 
tations, it is important to determine what effect the answers of 
the assured will have upon the policy, if they were false, as 
claimed by the defendant. In the case of Schwarzbach vs. Pro- 
tective Union, it is held, although the policy be construed as not 
warranting the truth of the answers, vet, if the answers made to 
specific questions are misrepresentations, the policy will be 
avoided, whether the court or jury regarded the answers as ma- 
terial or not, for the parties, by putting and answering the ques- 
tions, regarded them as material. But this is subject to the quali- 
fication that, in order to be such a misrepresentation as will 
avoid the policy, it must be fraudulently false; that is, in making 
the answer, the assured must be guilty of actual fraud or legal 
fraud. It is true that questions 19, 20 and 21, propounded to the 
assured, are specific questions, and call for true and specific an- 
swers: for the inquiries made-by these questions were such as 
the assured within his own personal knowledge knew, and was, 
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therefore, compelled to know, and did know, if he made a false 
answer thereto. Therefore, if the evidence shows that the as- 
sured made false answers to these questions, or to either of them, 
they must be considered to have been fraudulently made. 

The defendant and plaintiff in error contends that in an action 
upon an insurance policy under the form prescribed by section 
61 of chapter 125 of the Code of 1899, where the defense is the 
failure of the assured to comply with, or his violation of, any 
clause or condition or warranty, and where the defendant files 
the statement required by section 64 of said chapter, specifying 
the clause, condition or warranty not kept or violated, then the 
burden of proof is upon the plaintiff, and cites the case of Rosen- 
thal Clothing & Dry Goods Co. vs. Scottish Union & National 
Ins. Co. (W. Va.), 46 S. E., 1061. Upon an examination of this 
authority, it will be found that it does not support the contention 
of the defendant. The court held in that case that, where the 
statement of defense was filed as aforesaid, the burden of proof 
to show compliance with the clause, condition or warranty, speci- 
fying it, if a condition precedent to recovery, is upon the plain- 
tiff; but in this case it certainly cannot be contended with any 
degree of plausibility, that it was a condition precedent to recov- 
ery that the plaintiff should prove the truthfulness of his an- 
swers to the questions he is claimed to have made false and 
fraudulent answers to. When the plaintiff shows the issuance of 
the policy, that the payments of the premiums have been regu- 
larly made up to the time of the death of the assured, and that 
alter the death of the assured proof of his death had been fur- 
nished to the company as stipulated by the policy, then this 
makes a prima facie case; and if the defendant relies upon a 
breach of warranty or false representation to avoid said policy, 
and to release it from the payment thereof, it must establish its 
case by a preponderance of the testimony. In the case of Ro- 
senthal Clothing & Dry Goods Co. vs. Scottish Union & Na- 
tional Ins. Co., it was one of the express conditions and warran- 
ties of the policy that it should not go into effect until the insured 
had made an inventory of the stock of goods and should keep 
books of account, correctly detailing the purchases and sales. 
This is clearly a condition precedent to recovery, and where the 
statutory declaration is filed and the statement of defense pre- 
scribed by section 64 of chapter 125, then, of course, the burden 
of proof would be upon the plaintiff to prove a compliance with 
these conditions. For instance, in the case at hand it is one of 
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the conditions precedent to recovery that proofs of the death of 
the assured shall be furnished to the company. This is a condi- 
tion precedent, and, before any recovery could be had upon this 
policy, proof must be furnished, as‘stipulated by its terms, of the 
death of the assured, or some good and legal excuse shown why 
it was not done. The defendant, by its statement of defense, puts 
in question the answers of the defendant to question 15, and in 
answering this question it is necessary for the defendant to state 
whether or not he had ever had any of the diseases therein enu- 
merated, about fifty in number. ‘This, of course, would be an 
absolute and utter impossibility, from the very character of the 
diseases enumerated in that question; for any statement that 
the assured would make would be purely a matter of opinion, and 
the insurer would be bound to know this. The authorities are 
abundant to sustain the view that in a case of this kind the bur- 
den of proof is upon the defendant: Piedmont & A. Ins. Co. vs. 
Ewing, 92 U. S., 377: Chambers vs. N. W. Mut. Life Ins. Co., 
64 Minn., 495; Meadows vs. Pac. Ins. Co, (Mo. Sup.), 31 S. W., 
578. 

Having determined that the burden of proof is upon the de- 
fendant to prove its statement of defense, the question now is 
whether or not the answers to questions 15, 19, 20 and 21, or 
either of them, are false in fact. The defendant almost ex- 
clusively, if not entirely so, relies upon the testimony of Dr. 
Frame, and the affidavit of proof of death of Dr. Williamson, 
which was filed with the defendant company before the institu- 
tion of this suit. Dr. Frame, in his testimony, shows that he was 
the physician who filled out part 2 of the assured’s application, 
and the same physician who filled up and signed the medical 
examiner’s report, being part 3 of the application. In the medi- 
cal examiner’s report, after having answered all the questions 
favorable to the assured, he was asked, “Do you unqualifiedly 
recommend the risk ?” to which he answered, “Yes.” And again, 
to the question, under the ciassification on the opposite page, 
“How do you consider the party?” he answered, “Class A.” And 
it wili be seen from his evidence and the indorsements upon the 
policy that “class A” is regarded “‘a good risk.” He savs that 
he wrote “class A,” and believed it, and from his evidence it is 
shown that for several years prior to the making of the applica- 
tion for the insurance policy issued to him by the defendant, 
Arthur Logan would call at his office for some little ailment, 
stomach ache, indigestion, or something of that kind, and that 
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he would give him a little something for it, and probably in the 
course of six months or more he would call at his office again 
and say that he had a little headache or sore throat, and that he 
would probably give him something for that, and that he never 
was called to see him at his house, and never treated him at his 
home. This is practically all the evidence of this witness, and in 
the affidavit of Dr. J. A. Williamson, above referred to, the fol- 
lowing questions were asked, and answers given: “Since when 
had vou been his medical adviser or attendant? Give date of 
first attendance for any cause. Can't give exact date. About 
twenty vears ago. No special sickness.” “For what disease or 
injuries did you ever treat or advise him prior to that producing 
death? Give dates, duration and result of each. I treated him 
for stomach trouble occasionally, but can’t give dates.” ‘Did 
vou attend deceased during any part of his last illness, and, ii so, 
was it as physician in chief or as consultant? I attended him 
until last sickness as physician in chief.” And he states that the 
remote or contributing cause of the death of the assured was 
tubercular disease of the lungs and bowels, and that the imme- 
diate cause of his death was tubercular consumption. Now, this 
is the evidence upon which the defendant asks the jury to find 
that Arthur Logan fraudulently faisifed in making the answers 
to the cuestions set forth in the defendant’s statement of de- 
fense. Mrs. Virginia Logan testified on the trial, but there was 
nothing in her testimony that we can see that in the slightest 
affects the plaintiff's case, and the same may be said of the other 
Witnesses. 

Special interrogatories were submitted to the jury, which are 
as follows: “First. Had Arthur Logan, prior to the time of 
making the application on which the policy in controversy in 
this suit issued, ever had any sickness? Answer. We, the jury, 
find nothing serious. Second. Had Arthur Logan, prior to the 
making of said application on which said policy issued, ever had 
a medical attendant. Answer. Not from the evidence. Third. 
Was the answer of Arthur Logan to said question No. 20 in said 


application true, when he answered: ‘I don’t have any regular 
medical attendant. Don’t need any. Never sick’? Answer. Yes. 
Fourth. Was the answer of Arthur Logan to question 21 which 


reads: ‘When and by what physician were you last attended 
and for what complaint? (Answer fully and specifically)’ true 
when he answered: ‘Have not been sick’? Answer. Yes. Fifth. 
Had Arthur Logan, prior to the time of making said application 
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on which said policy was issued, ever been treated or attended by 
a physician? Answer. No.” After the jury returned their yer- 
dict, the court instructed them to return to the room and return 
a positive answer to the first interrogatory. After they were re- 
turned twice, they answered, “No.” 

it is certainly not within the meaning of the insurance law that 
the answers of the assured to the questions propounded to him 
in the application shall be literally true, but that, if they are sub- 
stantially true, the insurer cannot thereby avoid the payment of 
the policy. “What is meant by the words ‘true’ and ‘untrue’ an- 
swers? In one sense that only is true which is conformable to 
the actual state of things. In that sense a statement is untrue 
which does not express things exactly as they are. But in an- 
other and broader sense the word ‘true’ is often used as a syn- 
onym of honest, sincere, not fraudulent:” Moulor vs. American 
Life Ins. Co., supra. Joyce on Insurance (§ 1848), speaking of 
a question and answer practically similar to one propounded in 
this case, and about which the defendant complains, says “that 
where, in addition to specifically named disease, the insured was 
asked whether he had had any sickness within ten years, to 
which he answered ‘No,’ and it was proven that within that 
period he had had pharyngitis, it was held a question properly 
for the jury whether such an inflammation of the throat was a 
‘sickness’ within the intent of the inquiry; and the court re- 
marked on the appeal decision that, if it could be held as a mat: 
ter of law that the policy was thereby avoided, then it was a 
mere device on the part of insurance companies to obtain money 
without rendering themselves liable under the policy. * * * 
And a concealment of the fact that one has dyspepsia in its 
milder forms is not a fatal concealment.” And then again in the 
same book (section 1849) we find: “The decisions seem to agree 
that the terms ‘sickness’ and ‘disease’ do not mean a trifling ill- 
ness, nor an occasional physical disturbance resulting from acci- 
dental causes not permanent in their effects, nor a temporary 
illness, which readily yields to professional treatment and leaves 
no permanent physical injury or disorder calculated or having a 
tendency to shorten life.” And this view is supported by Penn 
Mut. Life Ins. Co. vs. Mechanics’ Sav. Bank & Trust Co., 37 U. 
S. App., 692, 19 C. C. A., 286; Ins. Co. vs. Trefz, 104 U.S 
197. Therefore, as the jury passed upon all these questions, and, 
in addition to the general verdict, found favorable answers for 
the plaintiff to the special interrogatories, and the verdict having 


' 
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been approved by the court, this court will not disturb its find- 
ings; and, moreover, we are of the opinion that, from the evi- 
dence, the findings of the jury were clearly right and sustained 
by the authorities. 

Entertaining the views we do in this case, it is immaterial to 
pass upon the question as to whether the Circuit Court erred in 
permitting the plaintiff’s special reply to be filed to the statement 
of defense of the defendant, setting up that Dr. Frame was the 
agent of the company, and that, if the statements were false, he 
had knowledge of it, and that his knowledge was the knowledge 
of the company. Nkither is it material to pass upon the instruc- 
tion covering the same point; and, the other instruction being 
upon the question of the burden of proof, and we having decided 
that the burden of proof is upon the defendant, that disposes of 
the objection to that instruction. 

Upon the whole case, we are of the opinion that the judgment 
is right, and we affirm the same. 


SUPREME COURT OF MINNESOTA. 


TOZER 


v3. 


OCEAN ACCIDENT & GUARANTEE CORP., 
LIMITED, OF LONDON, ENGLAND.* 


An indemnity insurance contract provided that appellant would compen- 
sate respondent on account of bodily injuries accidentally suffered by 
his employees, not to exceed $5,000 in any one case; that respondent 
should give immediate notice of all claims growing out of an accident, 
not interfere with negotiations fcr settlement by appellant, render ap- 
pellant assistance in the conduct of litigation, procure witnesses, and 
furnish bonds upon appeal—appellant agreeing, at its own cost, to 
defend, in the name of respondent, all proceedings, and have the 
absolute right to determine the right of appeal. An action having 
been commenced against respondent for damages occurring to a boy 
claimed to have been employed by him contrary to law, respondent 
gave notice to appellant of the pendency of the action, and of all of 
the known facts in connection therewith, and surrendered the defense 
into its hands. Appellant thereupon took charge of the case, con- 
ducted the litigation, which resulted in a judgment against respond- 
ent, and prosecuted an appeal in the Appellate Court, which resulted 
in an affirmance of the judgment. Thereupon respondent made de-" 
mand - appellant for the amount of the indemnity, which was 
refused, 





* Decision rendered, May 12, 1905. Syllabus by the Court. 
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Held, Appellant, having been informed of all the facts and voluntarily 
assumed control of and conducted the litigation, was estopped from 
denying its liability under the contract of indemnity, notwithstanding 
the contract provided that there should be no liability on the part a 
appellant in case of injuries to any child employed by respon ' 
contrary to law. ‘ 

Held, The complaint states a cause of action. 


lent 


\ppeal from District Court, Washington County. Action by 
David Tozer against the Ocean Accident & Guarantee Corpora- 
tion, Ltd., of London, England. Demurrer to complaint co 
ruled, and defendant appeals. 

. 


MorTON BARROWS, for Appellant, 

J. N. SEARLES, for Respondent. 

LEwIs, J. 

Demurrer to a complaint upon the ground that it does not 
state facts sufficient to constitute a cause of action. 

Appellant company entered into a contract of insurance with 
respondent whereby it agreed to compensate respondent for an 
loss from the common-law or statutory liability for damages on 
account of bodily injuries accidentally suffered by his employees. 
The contract, which is made a part of the complaint, among other 
things provided that the corporation would pay the assured, sub- 
ject to certain conditions: (a) The full amount of such sum for 
which a settlement might be effected by the corporation's rep- 
resentative; (b) 80 per cent of such sum for which the assured 
shall, in his discretion, effect a compromise with the injured per- 
son, when, in the judgment of the assured, he is legally liable for 
the injury, subject to certain conditions unnecessary to set out; 
(c) 80 per cent of all medical, surgical and all other expenses for 
which the assured should render himself liable; (d) the full 
amount of such sum as the assured shall pay upon a judgment 
recovered against him aiter final determination of the litigation; 
the total liability being limited to $5,000. The contract further 
provides that the assured shall, upon the occurrence of an acci- 
dent, give immediate notice thereof, with all the information 
obtainable, to defendant, and of all claims on account of any 
accident that may be rendered against the corporation, and give 
all co-operation and assistance in his power, and that the assured 
shall not interfere with any negotiations for settlement which 
the corporation may be conducting, or in any legal proceedings, 
without the corporation’s consent. The assured shall also, when 
requested, aid in securing information, evidence and attendance 
of witnesses, and in effecting settlements, conducting the litiga- 
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tion and furnishing bonds or undertakings on appeal. The as- 
sured is also required, if an action is brought against him for 
damages on account of an injury covered by the policy, to imme-~ 
diately forward to the head office of the company every sum- 
mons as soon as served upon him, and defendant company 
agrees, at its own cost, to defend against all such proceedings in 
the name and on behalf of the assured, and shall have the abso- 
lute right to determine whether the appeal shall be taken from 
any judgment or order. The policy contained the following 
clause: “This policy does not cover any loss from liability for 
injuries to, or caused wholly or in part by, any child employed 
by the assured contrary to law.” The complaint then states that, 
while the contract was in force, respondent employed a minor 
fourteen vears old, James Elmer Perry, who during such em- 
ployment was injured by having his foot caught in the ma- 
chinery, which resulted in an amputation of the leg; that he had 
been employed contrary to the provisions of chapter 171, p. 386, 
Laws 1895, which require respondent to procure and keep on file 
a certificate from the school superintendent and school board 
pernitting such employment. It is alleged that immediately after 
respondent gave notice of the accident to appellant, with all the 
information obtainable, as tequired by the contract, appellant in- 
quired into and ascertained the facts and circumstances of the em- 
ployment and the accident, and the nature and character of the 
claim, and thereupon advised respondent that he was not liable 
therefor, and informed him that it would take up and conduct ne- 
gotiations in the matter of the claim with Perry’s attorney, and 
give it such further attention as it might require, and requested re- 
spondent to furnish appellant with an itemized statement of the 
time and wages of the boy and his father, as the same appeared 
upon the pay roll, all of which was duly furnished by respondent. 
It is then alleged that the boy, through his guardian, brought ac- 
tion against respondent in the District Court to recover damages 
for his injuries, on the ground of negligence on the part of plaintiff 
in failing to furnish him with a safe place in which to work and 
with suitable appliances, and in neglecting to warn him of the 
danger of working around the machinery, and, further, that the 
employment was contrary to law. The complaint further states 
that the summons and complaint in the action were duly served 
upon respondent, who thereupon gave notice thereof to appel- 
lant, as required by the contract, and immediately forwarded to 


its head office the summons and complaint, and surrendered full 
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control of the defense to appellant, all in accordance with the 
terms of the policy; that defendant accepted the control and 
defense of the action in the full belief on the part of both re- 
spondent and appellant that the claim so made against respond- 
ent was a loss within the terms of the policy; that, with full 
knowledge of the nature and character of the claim, appellant 
assumed the defense of the action, and employed an attorney, 
who conducted the defense in the name of plaintiff, as provided by 
the contract; that the cause came on for trial, and resulted in a 
verdict for the boy of $7,750. One of the issues presented by the 
pleadings and submitted at the trial was whether the boy had 
been employed by respondent contrary to law, and the trial court 
instructed the jury that such employment was illegal. 

Appellant moved for a new trial, which being denied, appeal 
was taken to this court, for which purpose respondent executed 
a certain indemnity security bond for the benefit of appellant 
upon such appeal, and the order of the trial court was affirmed 
denying the motion for a new trial, and judgment was thereupon 
entered in the District Court for $8,260.12, of which amount 
appellant’s attorney agreed to pay $5,000, provided respondent 
should pay the judgment in full; that thereafter the judgment 
was paid by respondent, and fully satisfied, and demand was 
made upon appellant company for $5,000, with interest, which is 
refused upon the ground that no liability attached under the pro- 
visions of the contract on account of such accident. 

The complaint also alleges that, prior to the commencement of 
the action for damages, Perry, through his attorney, informed 
appellant, through one of its adjusters, who had in charge the 
adjustment of the claim, that he would settle and discharge 
respondent from all liability for $5,000; that appellant refused 
the offer, and never advised respondent that it had been made; 
and it is averred that, had appellant informed respondent of the 
fact that it denied liability to respondent under the terms of the 
policy, then, had it been necessary, respondent would have taken 
control of the matter and settled the case for $5,000. The trial 
court sustained the complaint, and respondent justifies the de- 
cision upon the following grounds: First, that the clause with 
reference to employment of children contrary to law should be 
construed as though it read, “This policy does not cover any 
loss from liability for injuries to any child employed by the 
assured contrary to law, which is the proximate result of his 
employment contrary to law;” second, that the clause referred 
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to is ambiguous, and the parties to the policy adopted a practical 
construction thereof to the effect that the employment was not 
necessarily illegal, and consequently that appellant was not lia- 
ble under the policy; third, that appellant, by its conduct, waived — 
the right to claim the policy did not extend to the loss sustained 
by respondent in the suit brought by Perry, and that appellant 
is estopped by its conduct from denying its liability under the 
policy. These propositions are vigorously assailed by appellant, 
and we consider the first and second positions of respondent un- 
tenable. We are not inclined to the view that the condition pro- 
posed by respondent should be read into the clause in question. 
The clear intent of the language is that, where a child was em- 
ployed by the assured contrary to law, there should be no lia- 
bility on the part of appellant, and whether such child should be 
employed contrary to law did not depend upon whether or not 
the injuries sustained were the proximate result of such illegal 
employment. 

We do not regard the language of the clause in the policy, re- 
ferred to as ambiguous, and hence the subsequent conduct of the 
parties is not to be accounted for upon the theory of practical 
construction. But the third position taken by respondent is 
sound. The complaint sufficiently sets forth facts which create 
an estoppel in pais. In other words, appellant, by its conduct 
with reference to the litigation, is estopped from denying its 
liability under the terms of the policy. It is alleged that both 
parties assumed appellant was liable in indemnity; but the ques- 
tion of estoppel is not necessarily determined by the fact that 
they were mistaken as to the law. The position of respondent, 
as the insured party, did not prevent him from taking the most 
favorable view of the facts likely to be developed at the trial; 
and if, for purposes of its own, appellant chose to proceed as 
though liable upon the contract, it cannot change positions sim- 
ply because it was mistaken as to the effect of the law. At the 
trial of the damage case the position was taken by appellant that 
under the statute the employment was not illegal, for the reason 
that the work engaged in by the boy was not of a dangerous 
character; and the further defense was made that there was no 
liability, because the boy was guilty of contributory negligence. 
At that time appellant was furnished all the information with 
reference to the accident, and, as required by the terms of the 
policy, three courses of action were open to it: It might have 
taken the position that there was no right of indemnity, even if 
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respondent was liable; it might have taken charge of the litiga- 
tion, and conducted it to a termination, for the benefit of re. 
spondent, provided he were given to understand that appellant 
did not consider itself bound by such conduct and liable under 
the terms of the policy; or appellant might have considered that 
there was a possible liability of indemnity, and preferred to take 
charge of the litigation, rather than turn it over to respondent, 
According to the statements of the complaint, appellant took 
the last course—assumed charge of the defense, submitted to 
the court in that action its theory of the law and facts, and at- 
tempted to sustain the position that there was no liability. Rely- 
ing upon such course of conduct, respondent changed his atti- 
tude in respect to the case, and, instead of reserving to himself 
the right to select his own counsel, conduct a trial or make set- 
tlement, he turned over to appellant the entire matter, and 
executed the surety bond at its request. While it may be that 
the acts of appellant were not such as to constitute a waiver, 
strictly speaking, yet there was at least an election of position; 
and, having pursued a course of action consistent with its lia- 
bility, such conduct ripened into an equitable estoppel. No 
doubt, appellant acted in good faith; but bad faith is not always 
necessary to estoppel, and it does not always follow that no 
estoppel will arise when the party to whom the representation is 
made has knowledge as to the truth of all the facts. Appellant 
comes within the rule that a person is precluded from taking, 
merely because his interests may change, a position inconsistent 
with the one previously assumed by him, and to the prejudice of 
a third person: 1 Ency. Law, subd. 6, p. 46. We think the posi- 
tion of appellant in this case is analogous to that of a party who 
has taken advantage of an unconstitutional law to stay execution 
against him by putting up a bond. In such case it has been held 
that he would not be permitted to question its validity thereafter, 
notwithstanding that the law under which he was proceeding 
was afterward declared unconstitutional: Davis vs. Wakelee, 
156 U. S., 680, 15 Sup. Ct., 555, 39 L. Ed., 578. In that case the 
following general statement was made: “It may be laid down as 
a general proposition that where a party assumes a certain posi- 
tion in a legal proceeding, and succeeds in maintaining that posi- 
tion, he may not thereafter, simply because his interests have 
changed, assume a contrary position, especially if it be to the 
prejudice of the party who has acquiesced in the position for- 
merly taken by him.” So, in this case, simply because it may be 
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for its interest, appellant will not be permitted to change its posi- 
tion to the prejudice of the party who acquiesced in its line of 
conduct. By its own election appellant put the question of in- 
demnity at rest. 

Order affirmed. 

Brown, J. (dissenting). 

The court in the opinion correctly states the elements essen- 
tial to give rise to an estoppel, but, as it seems to me, wholly 
fails to recognize the elementary rule that no person can invoke 
the doctrine, unless to deny him. the right to do so would 
result in his substantial injury or damage. The doc- 
trine of estoppel is purely equitable, and is resorted to and 
applied by courts of justice for the purpose of awarding redress 
and preventing injury, and for no other purpose. Unless injury 
or damage result from a reliance upon the acts or conduct of 
another, no estoppel arises. In the case at bar, while the ele- 
ments of an estoppel, in so far as the acts and conduct of defend- 
ant are concerned, exist, the complaint fails to show that plaintiff 
has been injured or damaged by a reliance thereon, except to the 
extent the recovery against him exceeded the settlement he 
could have made, had the offer for that purpose been communi- 
cated to him. It clearly appears that plaintiff was liable in the 
action which defendant undertook to and did defend for him 
under the mistaken impression that the cause of action there in- 
volved came within its contract of insurance or indemnity, but 
that liability was not caused or in any manner created by the acts 
of defendant in conducting the defense. It arose solely from the 
negligence of plaintiff, and his wrongful act in employing the 
injured boy in violation of the statute, and recovery was had 
against him upon that ground. It should not be assumed, for 
the purpose of aiding plaintiff at this time, that, had he conducted 
the defense of the action with his own counsel, the facts creating 
his liability would or could have been concealed, or by other 
means a recovery against him prevented. It follows, therefore, 
that plaintiff has not been injured by the acts of defendant, and 
cannot invoke the doctrine of estoppel, except as already con- 
ceded—to the extent the recovery against him exceeded the offer 
of settlement, which he alleges he would have made, had it been 
communicated to him. 
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SUPREME COURT OF GEORGIA. 


PORTER 
v8, 


HOLMES.* 


No writ of error shall be dismissed in the Supreme Court because the 
judge shall have failed to affix a date to his certificate to the bill of 
exceptions, unless it is affirmatively made to appear by affidavit or 
other proof that such official signature was made ajfter the time re- 
quired by law. If the certificate of the presiding judge is not dated, 
it will be presumed to have been made on the day of the acknowledg- 
ment of service by counsel for the defendant in error. What is said 
to the contrary in Vickers vs. Sanders (32 S. E., 102, 106 Ga., 266), and 
Cooper vs. State (49 S. E., 707, 121 Ga., 578), which conflicts with 
the ruling in Swatts vs. Spence (68 Ga., 496), must yield to the con- 
struction given to Civ. Code 1895, § 5566, in the older case. 

An error in the middle name of the insured in a policy of life insurance 
will not, aiter his acceptance of the policy, constitute a valid defense 
to an action upon a promissory note given for the amount of the 
first premium due upon the policy, unless it affirmatively appears that 
aiter discovering the error the insured made a proper request for its 
correction, and the same was refused by the insurance company. 

The stipulation in the policy of insurance as to the apportionment of pre- 
miums for expenses was a substantial compliance with the charter 
requirement on that subject. 


Error from City Court of Carrollton. Action by C. R. Porter 
against J. W. Holmes. Judgment for defendant, and plaintiff 
brings error. 

Statement of facts by Evans, J. 

This was a suit upon a promissory note for the first premium 
due on a policy of life insurance. The note was signed by J. W. 
Holmes, and was payable to E. H. Wyatt, or order, and indorsed 
in blank by the pavee. The plaintiff alleged himself to be a pur- 
chaser of the note for value, and before maturity, from the payee. 
The defendant denied the plaintiff was a bona fide holder for 
value before maturity, and averred that the note was without 
consideration; that the note was given in contemplation of its 
being accepted by the Georgia Mutual Life & Annuity Insurance 
Company as a payment for the first premium on a policy of life 
insurance for which defendant had made application to the in- 
surance company through one E. H. Wyatt, an agent of the 
insurance company; that the insurance company has never 
issued any policy of life insurance to defendant, as was agreed 
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upon by defendant and the agent, Wyatt, at the time the note 
was executed and delivered; that the plaintiff had notice of this 
want and failure of consideration when he obtained the note. By 
amendment the defendant further pleaded that the Georgia Mut- 
ual Life & Annuity Insurance Company of Rome, Ga., had no 
authority to issue a policy of the character of the one it issued or 
pretended to issue to the defendant for the first premium due on 
which the note sued on was given; that under its charter said 
company must state in the contract with the assured the portion 
of the premium to be paid by the assured which the company sets 
aside, or reserves, or will set aside or reserve, for expenses in 
conducting the business of the company, which was not done in 
the policy or pretended policy it issued to defendant, which facts 
were known to the plaintiff at and before the time he traded for 
the note sued on; and that the issuance of the policy without 
this stipulation was ultra vires. On the trial of the case the char- 
ter of the Georgia Mutual Life & Annuity Insurance Company 
of Rome, Ga., was introduced in evidence. The charter con- 
tained this provision: ‘The company shall have power to set 
aside or reserve a stipulated portion of premiums for expenses 
in conducting the business of the company, which portion of 
premiums shall be stated in the contract with the assured.” The 
policy of insurance was also introduced in evidence, and among 
other stipulations provided as follows: ‘All installments of an- 
nuities and disability claims that become due and payable within 
two years from the date of said policies shall be paid from a fund 
which shall be formed by setting aside the first two annual pre- 
miums and two dollars out of and 15 per cent of the annual pre- 
mium on each $200 annuity collected thereafter. After paying 
such death or disability claims, the balance of said fund shall be 
set apart and reserved for the payment of expenses of every kind 
in conducting the business of the company. All premiums ex- 
cept as above specified shall go into and constitute the mortuary 
and reserve fund of the company, which, together with the in- 
terest accruing thereon, shall be used for the exclusive benefit 
and protection of the policyholder, and under no circumstances 
shall any part of such fund be used to pay the expenses of the 
company except taxes on such fund.” The policy described 
the insured as Joseph Wallace Holmes. The defendant testified 
that his name was Joseph Walker Holmes. The policy of insur- 
ance was sent to bim through the mail, and “in about ten days 
or two weeks after it came [defendant] saw Mr. Wyatt and told 








664 Insurance Law Journal. [July 


him of the mistake in [defendant’s! name, and he told [defend- 
ant] the company would correct it.” The defendant testified: 
“T did not return the policy to the company, but it has been in 
my possession and the possession of my attorney ever since | 
received it from the company. The only objection I had to it 
was the mistake in my middle name.” It appeared that Wyatt 
was the agent who negotiated the policy, and that the plaintiff 
was an officer of the insurance company at the time the policy 
was issued and when he purchased from Wyatt the note sued on. 
The verdict was for the defendant, and the plaintiff moved for a 
new trial on the usual grounds, and on the further ground that 
the court erred in allowing the defendant to testify as follows: 
“IT told him [E. H. Wyatt] my middle name was wrong; that my 
name was Joseph Walker Holmes, and not Wallace Holmes; 
and that I did not consider i had any policy; and Wyatt said he 
would have it corrected.” The motion for a new trial was over- 
ruled, and the plaintiff excepted. 


S. E. Grow and R. D. Jackson, for Plaintiff in Error. 
W. B. Brown, for Defendant in Error. 


Evans, J. (after stating the foregoing facts). 

1. On the call of the case in this court a motion was made to 
dismiss the writ of error because it did not affirmatively appear 
there was any service oi the bill of exceptions on the defendant 
or his counsel after the signing of the certificate by the presiding 
judge. The certificate to the bill of exceptions was not dated. 
Due and legal service of the bill of exceptions was acknowledged 
by the defendant’s attorney on September 5, 1904, and it was 
on that date filed in the clerk’s office. The bill of exceptions re- 
cited that the judgment overruling the motion for a new trial 
was rendered August 27, 1904. The motion to dismiss was based 
upon the principle enunciated in the cases of Bush vs. Keaton, 
65 Ga., 296; Vickers vs. Sanders, 106 Ga., 266; and Cooper vs. 
State, 121 Ga., 578. The case of Bush vs. Keaton was decided at 
the February term, 1880, of this court, and, in effect, ruled that 
when the certificate of the presiding judge to a bill of exceptions 
was not dated, and the acknowledgment of service was dated, the 
writ of error should be disinissed, because the service of the bill 
of exceptions did not affirmatively appear to have been made 
after the certificate of the presiding judge, was attached thereto. 
The next vear (1881) the General Assembly enacted that :— 
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No writ of error shall be dismissed in the Supreme Court 
because the clerk, sheriff, judge or attorney at law shall have 
failed to affix a date to any official signature, unless it is made 
to affirmatively appear by affidavit, or other proof, in the Su- 
preme Court, that such official signature was made after the 
time required by law.—[Civ. Code 1895, § 5566. 


This provision of the Code was construed in Swatts vs. Spence 
(68 Ga., 496), and it was held that: “Since the act of 1881, if the 
certificate of the presiding judge to the bill of exceptions is not 
dated. it will be presumed to have been made on the day of the 
acknowledgment of service by counsel for defendant in error.” 
When Vickers vs. Sanders and Cooper vs. State were under con- 
sideration, the attention of the court was not called to the case 
of Swatts vs. Spence, supra, and in the great pressure of work it 
was overlooked by this court. In so far as the later cases of 
Vickers vs. Sanders and Cooper vs. State conflict with Swatts vs. 
Spence on this subject, they must yield to the older case: Cal- 
houn vs. Cawley, 104 Ga., 344, 30 S. E., 773. It will therefore 
be presumed that the judge’s certificate was signed on the day 
that service of the bill of exceptions was acknowledged. Where 
the certificate of the judge and the acknowledgment of service 
bear the same date, the signatures will be presumed to have 
heen made in their chronological sequence, and especially so 
when the acknowledgment of service admits “due and legal 
service: Cowart vs. Page, 59 Ga., 235. The motion to dismiss 
the writ of error is denied. 

2. The evidence shows that the plaintiff was an officer of the 
insurance company. By the terms of the policy the premiums 
were payable in cash. The agent soliciting the insurance ac- 
cepted the note in suit in lieu of the cash, and discounted it with 
the plaintiff. The insurance company had no interest in the 
note, and the plaintiff purchased it before due as an individual 
investment, and not as a representative of the company. ‘The 
soliciting agent was to receive a certain proportion from the first 
premium as his commission, and from the proceeds of the sale 
of the note to the plaintiff the soliciting agent, Wyatt, paid to 
the company its share of the premium, retaining the balance in 
satisfaction of his commission. When the defendant offered to 
prove his complaint to Wyatt, made about two weeks after the 
execution and delivery of the note, to the effect that there was 
an error in his middle name, and Wyatt promised to have the 
mistake corrected, but failed to do so, objection was made to 
this testimony on the ground that the plaintiff was a bona fide 
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purchaser before the maturity of the note, which was negotiable, 
and that he was not bound by any equities existing between the 
maker and payee. The court overruled the objection. The 
plaintiff was secretary of the insurance company, and notice will 
be imputed to him of everything which the application for insur- 
ance or the policy contained; but, if he purchased the note given 
for the premium without notice of any understanding had with 
the insured and the soliciting agent, he would not be bound by 
such agreement or promise: Shedden vs. Heard, 110 Ga., 461. 
It does not appear that there was a written application for insur- 
ance, or, if there was one, that the middle name of the insured, as 
given in the application, was different from that contained in the 
policy. The possession of the insurance policy was retained by 
the defendant after the discovery of the mistake. He made no 
request of the company to correct it. An error in the middle 
name oi the insured in a policy of life insurance will not, after his 
acceptance of the policy, constitute a valid defense to an action 
upon a promissory note given for the amount of the first pre- 
mium due upon the policy, unless it affirmatively appears that 
after discovering the error the insured made a proper request 
for its correction, and the same was refused: Jones vs. Methvin, 
97 Ga., 449. The court should have excluded the testimony, 
Even though the plaintiff had not purchased the note before due, 
and without notice, the evidence was insufficient to sustain the 
plea of want of consideration. 

3. The defendant in error insists that the verdict was de- 
manded by the evidence, because the policy was not issued in 
compliance with the charter of the insurance company. The 
charter provided that the insurance company should have power 
to set aside or reserve a stipulated portion of premiums for ex- 
penses in conducting the business of the company, which portion 
of premiums should be stated in the contract with the insured. 
The policy did contain a stipulation as to a reservation of pre- 
miums for expenses, which stipulation is set forth in the fore- 
going statement of facts. This was a substantial compliance with 
the direction in the charter on this subject. The amount re- 
served for expenses by this stipulation may have been too small 
or too large to meet the necessary expenses in conducting the 
business. When the policy was received by the assured, he 
should have declined to accept it, if he was not satisfied with the 
allotment of premiums for expenses. He did not do this, and he 
will be presumed, from his acceptance of the policy, to have as- 
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sented to the apportionment of premiums for expenses as ex- 
pressed in the contract of insurance. 

The court erred in refusing a new trial, and the judgment over- 
ruling the motion for a new trial is reversed. All the Justices 
concur, except Candler, J., absent. 


SUPREME COURT OF WASHINGTON. 


MOORE 


v8. 

NATIONAL ACCIDENT SOCIETY.* 

Where the secretary of an accident company refused payment solely on 
the ground that timely notice was not given, his action was binding 
on the company and was a waiver of other defenses. 

Appeal from Superior Court, Kittitas County. Action by Cash 

Moore against the National Accident Society. From a iudgment 

in favor of defendant, plaintiff appeals. 


Mires & WARNER and GRAVES & ENGLEHART, for Appellant. 
WuiTson & PARKER, for Respondent. 


FULLERTON, J. 
On November 9, 1899, the appellant purchased an accident 


insurance policy from the respondent, by the terms of which the 
respondent insured him for a limited period against the effects 
of bodily injury caused solely by external, violent and accidental 
‘means; agreeing to pay him, if wholly disqualified from trans- 
acting business by any such injury, the sum of $25 per week for 
a period of fifty-two weeks, if his disabilty continued so long. 
Among the conditions of the policy was one to the effect that a 
failure on the part of the insured or his beneficiary to give no- 
tice to the company of an injury to the insured for a period of 
ten days after the injury occurred should invalidate the policy. 
The appellant was injured and totally disabled while the policy 
was in force, and, when he demanded payment for his loss, was 
met with a refusal on the part of the company on the ground 
that he had not given notice of his injury within ten days, as pro- 
vided in the policy. He thereupon brought this action to 
recover upon the policy. At the trial, which was being had be- 
fore the court and a jury, the respondent moved for a non-suit 
scleimiigtitenmiatataiaiat iiieat dle a ea ant ae ae ee 


* Decision rendered, March 30, 1905. 
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at the close of the appellant’s case, which motion the court 
granted, entering a judgment dismissing the action. 

The grounds upon which the motion to dismiss were granted 
are not made to appear in the record, but it is gathered from the 
briefs of counsel that the decision was rested on the ground that 
the appellant did not furnish proofs of his injury within the 
period limited after giving notice to the company that he had 
received an injury. We think, however, that the respondent 
was estopped to urge this defense. The policy provided that 
written notice should be given to the secretary of the company, 
at New York, by the insured, or by the beneficiary under the 
policy, stating full particulars of the accident and injury, within 
ten days from the date of the injury. There was evidence intro- 
duced at the trial tending to show that this motice was furnished, 
also ietters from the secretary denying receiving timely notice 
of the accident, and denying liability on the part of the company 
solely on the ground that timely notice was not given it of the 
accident. So persistent was the secretary in asserting want of 
notice to be the ground of the refusal to pay, that, after the 
claim had been put into the hands of attorneys, and the company 
had been notified that an action would be begun unless a settle- 
ment was made, he wrote these attorneys, insisting on the non- 
liability of the company because of the want of timely notice, and 
at the same time furnished them with a list of adjudicated cases 
from other jurisdictions where the law had been announced in 
accordance with his interpretation of it. As the company denied 
its liability and refused to treat with the insured on the ground 
of want of timely notice, its action amounted to a waiver of any 
other objection, and it is not now at liberty to vary its ground, 
and insist that the appellant cannot recover because he failed to 
comply with some other condition of the policy: Hennessy vs. 
Niagara Fire Ins. Co., 8 Wash., 91; Castner vs. Farm. Mut. Ins. 
Co., 50 Mich., 273. Nor is there any question that the acts of the 
secretary were the acts of the company. He was the officer of 
the company to whom the policy directed the appellant to give 
the notice, and his responses thereto must be held, for that rea- 
son, to be the responses of the company. We conclude, there- 
fore, that the trial court erred in taking the case from the jury 
and dismissing the action. 

The judgment appealed from is reversed, and the cause re- 
manded, with instructions to grant a new trial. 

Mount, C. J., and Dunbar and Hadley, JJ., concur. 
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MISCELLANY. 


Cases to which an insurance company may or may not be a party, which 
are not actions on policies, but which relate to matters outside of insur- 
ance proper; as, jurisdiction, receiver, injunction, pleading, practice, 
mandamus, wills, usury, lodges, the relations of statute laws to corpora- 
tions, laws of sister States, etc., where the principles and practice of insur- 
ance, as such, are not specifically involved; and other cases of incidental 
interest to underwriters, or where for special reasons a full report has 
been deemed unnecessary. ‘These sketches are given merely as chapters 
of current information, and are not intended as digests, nor for citation. 


DAMAGES THROUGH REMOVAL. 


In the case of Insurance Company of North America vs. 
Leader, decided by the Supreme Court of Georgia, November 
12, 1904, the following syllabus was furnished by the court :— 


Where a fire insurance policy insures a stock of merchandise 
in a described building “against all direct loss or damage by 
fire,” except as thereinafter provided, and contains a provision 
that the insurer ‘‘shall not be liable for loss caused by * * * 
neglect of the insured to use all reasonable means to save and 
preserve the property at and after a fire or when the property 
is endangered by fire in neighboring premises,” and a further 
provision that the insurer shall not be liable “for a greater pro- 
portion of any loss on the described property, or for loss by 
and expense of removal from premises endangered by fire, 
than the amount * * * insured shall bear to the whole in- 
surance” on the property, the insurer is liable for loss caused 
by packing and preparing the goods for removal from the 
premises, although they are not actually carried out of the 
house, if, at the time the work of removal is thus begun, the 
property is in such imminent danger of being destroy ed by fire 
that a reasonably prudent man would take measures to pro- 
tect it. 


Where suit is brought upon such a policy for an alleged loss 
thereunder, and the petition alleges that, in order to prevent 
the probable destruction of the stock of goods by a fire, which 
Was raging at the time, they were removed from the premises 
in which they were insured, whereby they were damaged in 
the amount claimed, an amendment to the petition which al- 
leges that the goods were packed and prepared to be removed 
from the premises, whereby the damages claimed were caused, 
does not set up a new cause of action. 


There was no error‘in refusing to allow the defendant to file 
a plea of accord and satisfaction, as, under a written agree- 
ment between the parties, filed in court, whereby any default 
that might have occurred was set aside, and the defendant was 
allowed a specified time in which to file all such pleadings and 
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answers, save those which it stipulated not to file, as it might 
have filed on or before the opening of the court on a named 
date, it was too late, at the time this plea was offered, to file 
any new and distinct defense. The amendment to the plain- 
tiff's petition, made after this agreement was entered into, was 
not of sufficient materiality to destroy its force and effect. 

It is not erroneous to exclude evidence which is irrelevant 
to any issue made by the pleadings in the case. 

There was no error in refusing to give a written request in 
charge to the jury, which, if given, would have contained an 
intimation of opinion by the court upon the main issue of fact 
in the case. 

It was erroneous for the court to instruct the jury that “it 
was the duty of the plaintiff, whenever the danger from fire. 
became so imminent as would have aroused the reasonable ap- 
prehensions of a prudent man, to remove or prepare to remove 
the goods from danger.” This was equivalent to instructing 
the jury that, under the circumstances stated, the removal of 
the goods from the storehouse was a reasonable means to use 
for their preservation, when it was for the jury alone to deter- 
mine whether the means resorted to by the insured for the 
protection of the goods were reasonable or not. 

It was not error to refuse to charge the jury that, in order 
for the plaintiff to recover, it was incumbent upon him to show, 
by the preponderance of evidence, that the danger of destruc- 
tion was so direct and immediate that a failure to do what he 
did would have been gross negligence on his part. 


SUBROGATION. 

In the case of Caledonia Insurance Company vs. Northern 
Pacific Railway, decided by the Supreme Court of California, 
February 10, 1905, it was held that under the California statute, 
providing that a thing in action arising out of the violation of a 
right of property or out of an obligation may be transferred by 
the owner, the right to recover ‘damages for the negligent de- 
struction of property by fire, together with the right to have the 
jury assess interest in its discretion, as they are authorized to do 
by Civ. Code, § 4281, in actions for the breach of obligations not 
arising from contract, is assignable, and passes by subrogation 
to an insurance company to the extent of the proportion of the 
loss paid by it to the property owner. 


RIGHT OF ACTION, 
In the case of Staats vs. Georgia Home Insurance Company, 
decided by the Supreme Court of Appeals of West Virginia, 
April 11, 1905, the following syllabus was furnished by the court: 
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A copy of an insurance policy filed with a declaration on a 
fire insurance policy may be amended to conform to the origi- 
nal, in case of variance. 


On a fire insurance policy in the name of Mary A. Staats on 
property owned by her, containing the clause, “Loss, if any, 
payable to Modern Building & Loan Association, as its inter- 
est may appear,” Mary A. Staats may sustain an action. 


MEANING OF ‘‘ NOON’’ IN A POLICY. 


In the case of the National Fire Insurance Company et al. vs. 
the Peaslee-Gaubert Company et al., decided by the Appellate 
Court of Frankfort County, Ky., June, 1905, it was held that the 
word “noon” in a fire insurance policy must be determined by 
standard, and not by sun time. The court said: ‘Sun time, as it 
is called, has so fallen into disuse in some communities that it is 
known only by comparison with standard time, or by computa- 
tion. It could scarcely be maintained that parties to a contract 
meant to adopt an hour for the termination of important con- 
tracts which never otherwise entered into their business or social 
affairs.” 


WRONGFUL CANCELLATION. 


In the case of Scott vs. Mutual Reserve Fund Life Association, 
decided by the Supreme Court of North Carolina, March 21, 
1905, the action was to recover premiums on a policy wrongfully 
canceled, and the complaint was verified and it was held that the 
plaintiff was entitled to a final judgment on default for the 
amount of the premiums paid without submission to a jury, since 
the amount was fixed. 


KEEPING OF BOOKS. 


In the case of Everett-Ridley-Ragan Company vs. Travelers 
Insurance Company of Chicago, decided by the Supreme Court 
of Georgia, November 11, 1904, the following syllabus was fur- 
nished by the court :— 


A clause in a policy of fire insurance which requires that the 
insured shall “keep a set of books, which shall clearly and 
plainly present a complete record of business transacted, in- 
cluding all purchases, sales and shipments, both for cash and 
credit,” is not complied with where it appears that the only 
record of cash sales kept is a cashbook, in which no detailed 
transactions are recorded, and only the aggregate amount of 
cash derived from all sources is set down at the end of each 
day: and in a suit upon such a policy, where it affirmatively 
appears from the evidence for the plaintiff that, even if the 
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books were present in court, it would be impossible to tell 
therefrom the value of the stock of goods burned, the grant of 
a non-suit is proper. 

It was not error to exclude the evidence offered, or to refuse 
to allow the amendment to the plaintiffs’ petition. 


SERVICE. 

In the case of Fisher vs. Traders’ Mutual Life Insurance Com- 
pany of Illinois, decided by the Supreme Court of North Caro- 
lina, October 18, 1904, it was held that, where a foreign insurance 
company has transacted business in the state as a corporation, 
failing to take out the license required by law, it cannot raise 
the question of its want of corporate capacity as against a per- 
son with whom it has dealt as a corporation. 

Under Pub. Laws 1901, p. 66, c. 5, providing that when a for- 
eign corporation has no officer or agent in the state upon whom 
process can be served, service may be made on the secretary of 
the corporation commission, a foreign insurance company, which 
has not been licensed to do business in the state, may be prop- 
erly served by service on the secretary of the corporation com- 
mission, 

The business of insurance is not commerce, within the Federal 
Constitution, so as to limit the power of the state to impose con- 
ditions upon which a foreign insurance company may transact 
business in the state. 

BENEFICIARY—EVIDENCE. 

In the case of Morey vs. Monk, decided by the Supreme Court 
of Alabama, December 23, 1904, it was held that in determining 
whether a stepson was within the class entitled to be a beneficiary 
under the laws of the order providing for the payment of the 
fund to such member or members of the insured’s family, blood 
relations or person or persons dependent on him as he may des- 
ignate by name, evidence concerning the family relation and sur- 
roundings, the exercise of dominion and control by the insured 
over the household, and ownership of the house, in which his and 
the defendant’s families resided, was admissible. 
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1905. | New York Life Ins. Co. vs. Neal et al. 


SUPREME COURT OF LOUISIANA. 


NEW YORK LIFE INS. CO. 
vs. 


NEAL ET AL.* 


The article of the Code which limits the donation of movables to one- 
tenth part of the value of the estate of the donor (Civ. Code art. 1481) 
must be read in connection with article 12 of the same Code, which 
provides that “whatever is done in violation of a prohibitory law is 
void, although the nullity be not formally directed.” Furthermore, 
“every disposition in favor of a person incapable of receiving, shall be 
null.” 

Under the first article, to the extent of nine-tenths, the person designated 
in the policy as the beneficiary was incapable of receiving. By special 
provision of the article, she is entitled to one-tenth of the personal 
property of the insured. 
gratuity, as relates to nine-tenths, is prohibited in any form—whether 
as a donation, gratuitous stipulation pour autrui, or in form of an in- 
surance policy. 
insured had no property, the premium paid being about all he had, 
to the extent the record discloses, 
facts and circumstances show that he (insured) had not abandoned 
all interest in the policy. The beneficiary named could not, to the 
extent of nine-tenths, acquire a vested right in the policy. The in- 
sured bound himself for twenty years to pay premiums annually. His 
children had been left without support. The proceeds, to the extent 
before mentioned, fall to the heirs, under the terms of the policy. 

To the extent of one-tenth, there was an insurable interest, to which the 
defendant is entitled. 


Appeal from Civil District Court, Parish of Orleans. Action 
by the New York Life Insurance Company against Jennie Neal 
and others. From the judgment, Jennie Neal appeals. 


ALBERT VOORHIES and BRANCH KNOx MILLER, for Appellant. 

Rick & MONTGOMERY, for Appellee New York Life Ins. Co. 

FRANK EDWARD RAINOLD, for Appellee Succession of Walter 
A. Shinckle. 

WILLIAM CHARLES McL&Eop, for Appellees minor children of 
Walter A. Shinckle. 


BREAUX, C. J. 


\ policy of life insurance and its proceeds are the cause of 
contention. 


Walter A. Shinckle left his wife in the year 1895, and three 
minor children, without means of support, and dependent on 


* Decision rendered, Feb. 13, 1905. Syllabus by the Court. 
VOL. XXXIV.—43. 
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others, and came to New Orleans. He subsequently moved to 
Greenville, Miss., where he lived about a year, and returned to 
New Orleans and established his residence. 

The testimony discloses that he lived since about the year 1899 
with the defendant Jennie Neal, who is an octoroon. Shinckle’s 
wiie obtained a divorce from him in the year Igo1, during the 
month of January. On the 15th day of June, 1902, he took out a 
policy of insurance on his life for $5,000. Jennie Neal was des- 
ignated in the policy as his beneficiary. He paid only one year’s 
_premium—in amount $209. He died in May, 1903. Thereafter 
the beneficiary sought to collect the amount. The insurance 
company deposited the amount of the policy, save a few dollars 
incurred for costs, to be paid to whomsoever is entitled thereto, 
under decree of court, as between the alleged beneficiary and 
the heirs. The administrator of the succession of Shinckle, and 
Mrs. Shinckle, as guardian of the minors, oppose defendant's 
claim to the proceeds of the policy on the ground that she was 
the mistress of the deceased. 

Personally she is not a party, for she had obtained a divorce at 
the date that the policy was issued to her late husband. 

The evidence leaves no doubt upon our mind of the open con- 
cubinage between the late Walter Shinckle and defendant from 
a date prior to the date of the policy. She (Jennie Neal) for years 
assumed the name. of Shinckle, and sought to be known as his 
wife—a name she bore until some time after his death. 

The policy, as shown by indorsement thereon, was an “insur- 
ance” and “investment” policy, issued on the twenty-years’ plan. 
At the end of the twenty vears the policy would have been enti- 
tled to its share of the accumulated profits, had the insured lived.’ 

The situs of the contract of insurance is here. The contract 
was agreed upon here, to be executed at the home of the insured. 
It must be governed by the laws of Louisiana. 

The right of the parties relates back to the date of the contract 
of insurance. It was then that the insured agreed with the insur- 
ance company that, for a stated amount to be paid annually, the 
latter would pay to the beneficiary named in the policy the 
amount of the policy. 

Could the assured divest himself of an amount, as he did, to 
invest it for the benefit of the payee named in the policy, is the 
question for our determination ? 

No evidence proves that there was any contractual obligation 
between these parties nor does it appear by testimony that she 
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nursed or took care of the insured, or that he was indebted to 
her. We do not consider that indebtedness by.the assured to 
the asserted beneficiary is in this case, as it is not stated in the 
pleading that she had any claim against him, nor made to ap- 
pear by the testimony. 

On the face of the papers, the insurance was gratuitous. We 
are not warranted in concluding that the insurance had anything 
about it in the nature of an onerous donation. It was a donation, 
pure and simple, made under the form of insurance. 

The insured had it in his power to donate one-tenth of his per- 
sonal property, even though the donee was his concubine. The 
article of the Code having a direct bearing on the issue we copy 
in full :-— 

Those who have lived together in open concubinage are re- 
spectively incapable of making to each other, whether inter 
zvizv0s Or mortis causa, any donation of immovables; and if they 


make a donation of movables, it cannot excecd one-tenth part of 

the whole value of their estate. [Italics ours.] 

Those who afterward marry are excepted from this rule.— 
| Article 1481, Civ. Code. 

This was the extent to which he could go, and no further. This 
is the ne plus ultra of the law. The limit being laid down in ex- 
press terms, we are not at liberty to enlarge it. The law’s per- 
mission accentuates the necessity of limiting the gratuity to one- 
tenth. 

Contracts looking to the expenditure of a larger proportion 
than one-tenth, and conferring a benefit quite large as compared 
with the property owned by the assured, in our view, fall under 
the language of the article. The testimony does not disclose 
that the assured owned anything at the date that he took out 
the policy. We are not made aware that he had any property at 
all when he left his family in Ohio and came to New Orleans to 
reside, or that he ever acquired anything. The testimony gives 
rise to the strongest implication that he had no property at any 
time while residing in New Orleans. We lay down as a proposi- 
tion that the father without means, who insures himself for the 
benefit of a third person, contrary to a prohibitory law, obtains 


a scant right in favor of one who joins him in violating the prohi- 
bition. 


‘True, the premium paid by him to obtain this right was small 
—only two hundred and a few dollars. It was.larger, however, 
than Io per cent of all his property, for not only did he not own 
$2,500, but it does not appear that he owned any property at 
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all. He only left children, for whom he failed to provide and 
support. 

The assured was a steamboat pilot, who earned the wages of a 
pilot. What they were is not important here, as it does not ap- 
pear that he ever economized any part of his earnings. 

Policies of insurance are sometimes referred to in our deci- 
sions as stipulations pour autrui. Considered as a stipulation 
pour autrui, as it was created without consideration as between 
the intended beneficiary and the assured, it must be considered 
in the light of a donation. 

The question of consideration is of some importance. 

The defense will admit that there is no proof in the record of 
consideration from her to the assured. Counsel for defendant, in 
the absence of proof, are pleased to contend that the onus of 
proof was with the opponents to her claim. We answer: It has 
been established that she was the concubine of the insured, a 
married man. The onus from that moment rested with her of 
proving legal consideration. The question this suggests was dis- 
cussed in Succession of Beard (14 La. Ann., 121), and the result is 
not favorable to defendant’s contention. 

In stipulating for the benefit of another, the assured and the 
assurer contract obligations toward each other. The assured 
binds himself to pay the premiums, and leaves it to the person 
for whose benefit he contracted to accept or reject the policy. 

It results that, instead of there being a presumption that the 
assured received a consideration from the third person, the pre- 
sumption is that it is gratuitous, in the absence of proof to the 
contrary. We do not state that there is absolutely no moving 
cause. No person in his right mind ever stipulates for the benefit 
of another unless he has an interest of some sort or is in some 
way concerned. Here, we have stated, there was no indebted- 
ness by assured to intended beneficiary. Whatever consideration 
there was to the extent before mentioned, it is entirely con- 
demned, and is not to be taken into account. 

We are then to view the contract as covering a gift. The ar- 
ticle of the Code cited supra prohibits such gifts for the “sake of 
public order or good morals:” Civ. Code, art. 11, And what- 
ever is done in contravention of such a prohibitory law is void. 

We have therefore considered the stipulation in the light of a 
donation. Considered strictly as an insurance, it is still a gratuity 
under the guise of insurance. Where is the lawful consideration ? 


There is absolutely none. 
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Practically there is no difference between a donation, a gratui- 
tous stipulation pour autrui and gratuitous insurance. An owner 
of property, head of a family, cannot divest himself by insurance 
upon his life of all his property, to the injury of his children, and 
in violation of good morals and public policy. If, in insuring, he 
violates the prohibition in question, the law strikes down the in- 
surance as effectually as it would a donation or a gratuitous 
stipulation pour autrui. 

There would be grave inconsistency if it were not possible to 
make donations in the direct form, and at the same time leave an 
open and inviting door to dispose of property by insurance in 
violation of a prohibitory law. 

It should not be possible to disregard obligations to one’s off- 
spring by insuring, and at the same time strike down donations, 
where it is manifest that the former may be made as effective as 
the latter to accomplish a purpose the law reprobates. 

In attempting to difference insurance from donation, it has 
been urged that the capital represented by the policy is earned 
after the death of the assured; that the benefit comes only after 
death, and that the amount is placed to his or her benefit after 
that event only; that it is not a value created by the assured; 
and that in consequence he, or the representatives of his succes- 
sion, are not in a position, as relates to the policy, to claim that 
consideration went forward by its terms from assured to intended 
beneficiary. This would be true, were the asserted beneficiary 
one who holds under legal designation. She does not. 

We will state in the first place, in meeting this ground, that 
we are considering the terms of an endowment policy. It con- 
tains special conditions and stipulations, going to prove that it 
was a value created by the assured, which he sought to convey. 
It would have no value without the premiums. Its value con- 
tinually increased, and, had he lived to twenty years mentioned 
in the policy, it would have been collected. The assured and the 
intended beneficiary could look forward to a date at which they 
would collect capital and accrued dividends. 

There was a common interest between the two—the assured 
and the asserted beneficiary. 

It is scarcely possible that the law ever contemplated that the 
assured for years could pay an amount for insurance in order 
that the alleged beneficiary might collect capital and dividend, 
while his children are left to the cold charity of the world; that 
he could consent to expend his earnings during remainder of his 
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life, to leave at his demise an accumulated capital to his mistress, 

In our view, the designation of the beneficiary named, for 
many reasons, was a prohibited act. If she could not receive by 
donation, she could not receive by designation in an insurance 
policy. The insured could not thus do away with all his limited 
earnings. She should have known that she could not, in the man- 
ner proposed, and to the extent she claims, become the benefi- 
ciary of the insured’s bounty. 

In our decisions the contract of insurance is referred to as con- 
taining a stipulation pour autrui: Miller vs. Manhattan Life Ins. 
Co., 110 La., 652; Widow Lambert vs. Ins. Co., 50 La. Ann., 
1027; Succession of Brownlee, 44 Ia. Ann., 921. 

We will here add that the fact that it is a stipulation pour autrui, 
under the circumstances, adds nothing to defendant’s rights. 

We have at hand French authority upon the subject, and, al- 
though only persuasive, we will cite it in the absence just at this 
time of one of our own. It is therein helel that advantages stipu- 
lated pour autrui, except as relates to form, constitute a real do- 
nation: Cass. (Dalloz), year 1884, March 26th, p. 275. 

The court thinks of no difference between a donation, an in- 
surance and a consequent stipulation pour autrui. 

The insurance contains a gratuitous stipulation pour autrui. 
This is in reality a donation. 

In line with this idea, we insert a proposition from Huc (vol. 
7, p. 69, § 47) on the subject of the stipulation pour autrui, which 
is sustained by decisions of French courts in considering dona- 
tions, insurance and consequent stipulations pour autrui. 

Que ce meme tiers se trouve vis-a-vis du stipulant, dans la 
situation soit d’un donataire, soit d’un creancier desinterresse, 
sans avoir meme été consulté, 

This was said with reference to the act before mentioned. 

Being a prohibited donation in any form, or under whatever 
name is chosen for it, it is prohibited, as before mentioned. 

Que l’engagement: Stipulations pour autrui est nue pour 
retompenser une concubine de ses complaisances.—[ Dalloz, 
Supplemental, 11, Verbo “Obligation,” p. 458, No. 82. 
Considered from any point of view, the assured procured a 

benefit which was payable at his death. It was not an alea, so far 
as she was concerned—a mere chance—for at his death, or at the 
end of twenty years, had the named beneficiary remained un- 
changed, and the assured had continued to pay the premiums, 
she was certain to collect, had it not been obtained in a manner 
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which renders it impossible, under the terms of the law, to give 
it sanction. The defendant, were she to collect the policy, would 
take nothing by inheritance. None the less, it would be a deriva- 
tive right acquired through the assured, of which she (the bene- 
ficiary) would be the donee. 

The assured had performed his part of the agreement with the 
insurance company. The designation he made, as before men- 
tioned, was an impossible designation. 

At this point we come to the question whether the heirs of the 
late Walter Shinckle are the proper parties to whom to pay nine- 
tenths of the policy. The company has tendered the amount. 
There is no beneficiary named in the policy, capable of receiving 
over one-tenth of the policy. The remainder is the property of 
the heirs, in accordance with the clause of the policy which reads: 

lf there is no beneficiary living, at the death of the insured 
the proceeds of the policy shall be paid to the Executors, Ad- 
ministrators or Assigns of the Assured. 

The validity of this clause is sustained by citations in Warnock 
vs. Davis, 104 U. S., 775. 

The stipulation has not been executed. There must be a licit 
designation to enable the named beneficiary to accept the policy 
or collect the proceeds thereof. 

iin matiére d’assurance sur la vie, la jurisprudence d’aprés 
laquelle le tiers ne devient créancier de l’assureur que par 
l'acceptation, mais avec effet retroactif au jour de contrat.— 

| Dalloz, Nouveau Code Civil, vol. 11, p. 952, § 53. 

There was no valid acceptance, and the beneficiary in conse- 
quence did not at any time become a creditor. 

Every disposition in favor of a person incapable of receiving 
shall be null: Extract article 1491, Civ. Céde. 

In transitu from the insurance company to the beneficiary the 
fund was arrested and deposited. Before it reached the posses- 
sion of the intended donee, we were called upon to determine 
whether or not she was entitled to it. Therefore there is nothing 
here in the nature of an executed contract. 

We pass to another ground urged by opponents against defend- 
ant’s demand, having bearing to the extent that she is entitled 
to one-tenth of the policy; viz., that there was a want of insur- 
able interest. 

It must not be overlooked that the insurer took out the policy 
in his own name and paid the premium. It has repeatedly heen 
decided that each case (upon the question here) should be gov- 
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erned by its own facts. In jurisdictions in which juries find the 
main facts at issue, the question of insurable interest is left to be 
decided by that body. 

“The weight of authority now seems clearly to be that the 
taking out of a policy on one’s own life for the benefit of another, 
who has no insurable interest therein—the former paying the 
premium—so far differs from an assignment that the beneficiary 
may recover on the policy when the transaction is not a mere 
cloak for a wager:” Heinlein vs. Imperial L. Ins. Co., 101 Mich., 
250; Souder vs. Home Friendly Society, 72 Md., 511; Steinback 
vs. Deipenbrock, 158 N. Y., 24; Albert vs. Mut. L. Ins. Co., 122 
N.C., 92; Kentucky Life & Acc. Co. vs. Hamilton, 11 C. C. A,, 
42; Prudential Ins. Co. vs. Hunn, 21 Ind. App., 525; Same vs. 
Liersch (Mich.), 81 N. W., 258. 

The opponents to defendant’s demand urged that the assured 
had never surrendered all control of and interest in the policy; 
that it was not an absolute, independent insurance for the ex- 
clusive benefit of the named beneficiary. 

Having taken that position, and gained to the extent of one- 
tenth, they cannot be heard to say that the insured had no in- 
terest whatever. 

His own interest, and afterward the interest of his children, 
support the policy to the extent before mentioned, which con- 
trols the question. The case, because of its facts, is special and 
sui generis as to this last point. 

The cause of defendant is not that of a third person, a stranger, 
unknown, in matter of the policy. If she were, then there would 
be no majority opinion of this court on this point. Agents have 
been known to insure their principals for a legitimate purpose, 
masters their servants, and servants their masters, and the con- 
tract of insurance sustained. The insured in the case before us 
intended to insure for the benefit of defendant, and she accepted 
to the extent of one-tenth, at least. There was no violation of 
law, and an actual interest. He and she were both interested. 
And there was nothing to show there was any wagering purpose. 

In regard to it the jurisprudence of this country is divided. 
The case before us, we think, falls within the line of the cited 
cases supra. There are others, although of a contrary view, that 
would none the less support the present policy. 

It is therefore ordered, adjudged and decreed that the adminis- 
trator of the succession of Walter A. Shinckle and the guardian 
of his children, appellees, do have judgment affirming the judg- 
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ment of the lower court to the extent of nine-tenths of the 
amount of the policy in the New York Life Insurance Company, 
in which defendant Jennie Neal is named as beneficiary. 

It is further ordered, adjudged and decreed that the judgment 
be avoided, annulled and reversed as to one-tenth of the said 
policy, and it is now ordered, adjudged and decreed that defend- 
ant Jennie Neal, appellant, recover judgment for one-tenth of 
the amount of this policy, subject to charges stated in the judg- 
ment appealed from. 

The judgment is amended as above, and, after amendment, is 
affirmed, at appellee’s costs in this court. 

Provosty, J., dissents. Monroe, J., takes no part. 


SUPREME COURT OF LOUISIANA. 


NEW ORLEANS & C. R. CO. } 


vs. 


MARYLAND CASUALTY CO.* 


The plaintiff, holder. of a policy in the defendant company, has the right 
to recover an amount paid by it under the terms of the insurance 
policy, plus the costs. 


The insurance company reserved the right to settle any claim for loss 
incurred up to a stated amount plus the costs. 


A loss was settled by defendant insurance company ex parte with the 
mother of the minor, and the receipt purported to include the minor’s 
claim. 

Subsequently an offer was made by the tutrix of the minor to accept a 
stated amount as a compromise, 


Acceptance of the offer was advised by the railroad company. The insur- 
ance company declined to accept it as it had the right, by agree- 
ment, forming part of policy, to control and reject the compromise 
offered. The tutrix continued in the prosecution of the suit, which 
resulted in judgment in amount of $500 over the amount the tutrix 
had offered to accept in the compromise. 


It being part of the condition of insurance that the insurance company 
retained the right to settle suits as it chose, it (the insurance com- 
pany) cannot be held for said difference. 


The insurance company claims to deduct from the judgment the amount 
it chose to pay in the ex parte (and not binding as relates to the 
minor) compromise with the widow. The insurance company had 
no right to enter into a compromise as relates to private claims in 


the manner here. 
epg eee ran eee DR a Se ee es 2 ee. 


* Decision rendered, January 16,1905. Syllabus by the Court. 
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The insurance company has the right to settle and compromise suits, It 
has no right to pay claims not in suit to persons with right and others 
without right, combine them, and afterward plead them as a credit on 
a judgment regularly obtained. 


Certiorari to Court of Appeal, Parish of Orleans. Action by 
the New Orleans & Carrollton Railroad Company against the 
Maryland Casualty Company. Judgment for defendant was af- 
firmed by the Court of Appeal, and it applies for certiorari or 
writ of review. 


PURNELL MITCHELL MILNER, for Applicant. 

DART & KERNAN, for Respondent. 

BREAVX, C. J. 

Plaintiff in the court below (respondent here) brought this suit 
against the defendant the Maryland Casualty Company (relator 
here), for judgment for loss sustained, and which it claims is 
secured by the policy which it (the New Orleans & Carrollton 
Company) held. 

The amount paid by the railroad company, and which it 
claims, and for which it obtained judgment before the Court of 
Appeal, is $1,516.10, including costs. After the compromise in 
question had been made, and payment thereunder received, the 
widow, having, after payment, qualified as tutrix, brought suit 
against the railroad a second time; this time, as tutrix, availing 
herself of the fact that she was not tutrix when the compromise 
was made, and obtained judgment for said sum, which was paid 
to her as required by the policy which the railroad company held. 

Hereafter these two companies will be referred to, one as the 
“Railroad Company,” the other as the “Insurance Company.” 
The railroad company was insured in the Maryland Casualty 
Company against “loss from common-law or statutory liability 
for damages on account of bodily injuries, fatal or non-fatal, 
accidentally suffered by an employee of assured, resulting in his 
injury or death.” and one of the conditions was, if suit was 
brought for damages, the insuring company was to defend the 
suit in the name of the railroad company, settle the claim, or pay. 

Another condition of insurance was that the assured should 
not settle any claim, nor incur any expense, nor interfere in any 
settlement or proceeding, without the written consent of the in- 
surance company. 

One of the railroad company’s hands having met with an acci- 
dent whilst in its employment, which resulted in his death, the 
notice required was timely given by the railroad company to the 
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insurance company. The widow of the deceased workman set- 
tled the claim with the insurance company, and accepted therefor 
the said sum of $700, represented by the receipt, a copy of which 
is inserted in our opinion infra. This receipt, which she signed, 
sets forth that she received the amount both as widow and as 
tutrix in full satisfaction of all claims, whether as widow or as 
tutrix—to copy from her receipt: “For myself as widow and 
natural tutrix of my child.” 

We have seen the widow had not qualified as tutrix, and had 
no right at the time to sign a receipt in the capacity of tutrix. 
It follows from this that payment was made to one not entitled 
to give full acquittance, in so far as the minor child was con- 
cerned. 

The railroad company insists that the whole amount of the re- 
ceipt should be eliminated from all consideration in the settle- 
ment between it and the relator, because the compromise entered 
into between the insurance company with the widow was illegal, 
and could not bind it (the railroad company) in any way; that 
this is chargeable to the insurance company’s error in the prem- 
ises, or possibly to its neglect. 

On the other hand, the insurance company’s insistence is that 
the amount of $700 went to pay the widow for her part of the 
damages. 

Another ground of complaint is that some time before the 
widow in question brought suit to recover for her minor child, 
she, as tutrix, now that she had become tutrix, offered to com- 
promise this claim—i. e., claim of her minor child—for the sum 
of $800, a fact made known by the railroad company and its (the 
railroad company’s) desire to settle on that basis to the insurance 
company; but that the latter company declined to accept the 
offer, and determined to let the tutrix sue and it to defend the 
suit. 

The suit was brought by the tutrix, and judgment obtained for 
the sum of $1,300, with the costs amounting to $1,516.10, which 
the railroad company in the suit ,before us for decision now 
claims as due it on the ground that the whole of this amount is 
due by the insurance company by reason of the fact that at the 
instance of the latter the railroad company defended the suit 
which was lost, and, in consequence, rendered the latter insur- 
ance company liable for the difference between the $800 the tu- 
trix offered to accept as a compromise and the $1,300 which she 
afterward gained in the suit, as before mentioned. 
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In the suit to which reference is made by these companies— 
that is, Lettie Thompson, widow of L. E. Singleterry, Tutor, for 
the Use, etc., vs. New Orleans & Carrollton R. R. Co., 108 La. 
52—the compromise in question between the widow and the rail- 
road company was not pleaded, and no point was specifically 
made of this discharge, signed by the widow personally and as 
tutrix. 

The following receipt is produced for the first time. It was 
not produced in the cited case supra, and is in evidence in the fol- 
lowing words :— 


In consideration of the sum of seven hundred dollars, to me 
in hand paid by the New Orleans & Carrollton R. R. Co., do 
hereby release and forever discharge said New Orleans & Car- 
rollton R. R. Co. from any and all actions, causes of actions, 
claims and demands for, upon or by reason of any damage, 
loss or injury, which heretofore have been or which hereafter 
may be sustained by me in consequence of death of my hus- 
band E. Singleterry, caused by electrical accident on St. 
Charles Avenue, near Peniston Street, New Orleans, on Au- 
gust 23, 1899. 

It being further agreed and understood, that the payment 
of said sum of $700 (Seven Hundred Dollars) is not to be con- 
strued as an admission on the part of said New Orleans & 
Carrollton R. R. Co. of any liability whatever in consequence 
of said accident. 


In witness whereof I have hereunto set my hand and seal 


this 1st dav of September, Eighteen Hundred and Ninety- 
Nine. 


Signed and sealed in the presence of for myself as 
widow and natural tutrix of my child. 
[Signed] Lettie Singleterry. [Seal.] 


Our attention is invited to the fact, as contended by defendant 
in argument, that in the body of the receipt no reference is made 
to damages sustained by the child for the loss of the father; that 
the words “for myself as widow and natural tutrix of my child” 
are added to the signature. 

Plaintiff, in reply, points to the allegation of the answer, which 
is, in substance, that the payment was made to the widow and 
natural tutrix of the minor child, and that defendant alleges that 
it resulted in obtaining a complete release for all liability. It 
remains it did not, although it so purports. 

The defendant insurance company, in the suit in which it was 
cast, does in the answer allege :— 


Respondent further avers that said Lettie Thompson, widow 
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and tutrix, had an action in her dual capacity as surviving 
widow and natural tutrix, and when respondent paid the afore- 
said seven hundred dollars the same secured the release of 
said Lettie Thompson as surviving widow, even if in law her 
release as natural tutrix was not:good and binding; and re- 
spondent further avers that said release was pleaded in said 

suit and was further allowed in mitigation of damages or a 

release pro tanto; that in this release said petitioner joined 

and acquiesced, and therefore respondent was and is entitled 
to a credit or payment under its policy of said seven hundred 
dollars. 

We infer from the foregoing that the insurance company’s in- 
tention was to obtain a complete release from liability in paying 
the amount the receipt shows. There is a statement to that 
effect at the end of the receipt, and this view is sustained by the 
answer quoted. 

Whatever may have been the extent of the widow’s claim per- 
sonally, it was paid. The minor was not paid, as it turned out in 
the end, althowfg¥h the name of tutrix was appended to the re- 
ceipt. The insurance company evidently intended the payment 
of minor and widow, but it fell short of accomplishing its pur- 
pose by not satisfying itself that the mother had not been quali- 
fied as tutrix. 

The assurer must produce proof that proper payment has been 
made. If the company, in settling with one of the claimants, 
pays another illegally without obtaining legal evidence of the 
fact of payment, it cannot be heard to recover the amount thus 
illegally paid. 

The railroad company’s consent was not obtained prior to the 
compromise with the widow personally as before mentioned. 
This we infer from the testimony of the vice-president; viz. :— 


“After that I spent, I think, two days and two nights gathering 
up testimony of every kind, and these papers, after they were 
gathered, were sent to Warner and Black, the agents. * * * 
This lasted a little while. ‘Then we received a number of receipts 
or copies from Warner and Black, agents of the Maryland Co., 
that they had compromised a great many cases, and among the 
number was this of Singleterry.” 

This does not indicate notice to the company, but, as we think, 
leads to a contrary inference. 

It is not possible to pay claims privately, and insist afterward 
upon the defense of a pending suit, and, if it results unfavorably 
and losingly, as in this case, then seek to recoup the loss by de- 
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ducting the amount of a private claim, which was muddled with 
another claim which was not due to the widow and mother, to 
whom it was paid. 

We have no hesitation in arriving at the conclusion that the 
insurance company should not be held liable for having declined 
in good faith to accept the terms of a compromise, which was 
less than the amount of the judgment subsequently rendered; 
but we do not think we should go further, and hold that the in- 
surance company can make private compromises with claimants, 
and charge the amount as a credit in the suit in which the insured 
seeks to recover and sue on the policy it holds. 


The court will not make a compromise for the other parties by 
deciding, say, one-fourth or one-half, or any other proportion, as 
having been paid without right. We must say that the widow 
acted in very bad faith in the matter. 

Before leaving this subject, we will state that unquestionably 
the widow had rights in her own name. See Ejchorn vs. New 
Orleans & Carrollton R. R. Light & Power Co., 112 La., 236. 
The extent of these rights is not shown. 


We have seen that as to the one claim of the widow the insur- 
ance company was slightly hasty in accepting an offer of com- 
promise. As relates to the claim of defendant we are about to 
consider, the insurance company was not only slow, but entirely 
unwilling, to compromise. 


Plaintiff, the insurer, was formerly informed of an offer of com- 
promise for $800, and the insured urged the insurer to accept. 
This presents the next ground of contention. Parties must be 
held bound as they choose to bind themselves. Negotiations and 
settlements of suits were left to the insurer. It (the insurer) has 
the right to decide upon the advisability of resisting the payment 
of a claim in suit, and the plaintiff appears to have consented not 
to interfere. The clause oi the policy upon this subject has the 
appearance of being full and clear enough. It (the insurer) re- 
served the right absolutely not to be interfered with in settlement 
of suits. This is exercised. 

With the rights stipulated in the contract of insurance it had 
authority to refuse to compromise without apprehension of being 
held for the difference, if thereafter cast by judgment in a larger 
amount than that at which compromise was offered. 

Rumford vs. Fidel. & Cas. Co. (Me., 43 Atl., 503) is persuasive 
upon the point, and holds that the insurer is not liable in the 
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event the amount of the judgment exceed the amount secured by 
the policy. , 

True, the insured must be held to good faith and intelligent 
action in the premises. Nothing here indicates to the contrary. 

Where a party insurer declines to pay, as in this case, and it 
results, as here, in a difference of only $500, and it appearing, to 
use a common expression, that the insurer had a “fighting 
chance” in defending, we do not think there is ground to charge 
him with this difference. 

At any rate, in order to be on defending grounds the assured 
would have to prove not only that it protested against defending 
the suit, but that it absolutely declined to have anything to do 
with the defense. This we do not understand is the case, and 
therefore we must decline to remand in order to enable the as- 
sured to prove the character and the extent to which it went in 
order to influence the insurance company to accept the offer to 
compromise in question. Under the views before expressed, 
plaintiff's conduct in the premises bars it from sustaining an ac- 
tion for the difference in question. 

It is ordered, adjudged and decreed that the rule nisi be re- 
called and discharged. 

The demand of relator is rejected, and relator’s petition is 


dismissed. 
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SUPREME COURT OF APPEALS OF WEST VIRGINIA. 


BILLMYER 
vs. 


HAMBURG-BREMEN FIRE INS. CO.* 


An award under an insurance policy—the submission limited to the 
amount of loss by fire—does not prevent action on the policy. 

No specification having been filed in the trial court of the defense that 
the policy of insurance was forfeited by the assignment of the right 
of the assured that defense cannot avail on writ of error. 


A fire insurance policy provides for notice of loss, and proof of loss and 
arbitration, and contains the independent provision that “the loss 
shall not become payable until sixty days atter the notice, ascertain- 
ment, estimate and satisfactory proof of the loss herein required have 
been received by this company, including an award by appraisers, 
when appraisal has been required.” A preliminary proof of loss hay- 
ing been furnished, this clause does not require another after an award 
upon the amount of loss. 

An insurance policy provides, in case of disagreement as to the amount 
of loss to goods by fire, for arbitration as to such amount, as a condi- 
tion precedent to suit on it, and provides that the award shall “deter- 
mine the amount of such loss.” <A valid award under it is final and 
conclusive as to the amount of loss. 

Awards—effect of. 

An award under a submission in the country—not a statutory award— 
cannot be impeached at law by evidence of misconduct of the arbi- 
trators in becoming intoxicated while performing their duties, or 
other cause not apparent on the face of the award. 

An award has the same effect whether the submission is by writing under 
seal or not under seal. It may be not so if award is to pass title to 
land. 


Error to Circuit Court, Jefferson County. Action by J. D. 
Billmyer against the Hamburg-Bremen Fire Insurance Com- 
pany. Judgment for plaintiff, and defendant brings error. 


R. T. BARTON and Forrest W. Brown, for Plaintiff in Error. 

Gro. M. BELTZHOOVER and D. C. WESTENHAVER, for Defend- 
ant in Error. 

BRANNON, J. 

Action on a policy of insurance by J. D. Billmyer against the 
Hamburg-Bremen Fire Insurance Company for loss by fire to 
a stock of store goods, in which the court gave judgment for the 
plaintiff for $873.30 upon a demurrer to the evidence filed by 
defendant. 

A primary question is whether this action, which is based on 
the policy, can be maintained: the defendant contending that 


* Decision rendered, January 24, 1905. Syllabus by the Court. 
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the action cannot be on the policy, but must be on an award 
made in the case. The policy provides :— 

In the event of disagreement as to the amount of loss the 
same shall, as above provided, be ascertained by two compe- 
tent and disinterested appraisers, the insured and this com- 
pany each selecting one, and the two so chosen shall first select 
a competent and disinterested umpire ; the appraisers together 
shall then estimate and appraise the loss, stating separately 
sound value and damage, and, failing to agree, shall submit 
their differences to the umpire; and the award in writing of 
any two shall determine the amount of such loss. 


The policy also provides :— 


No suit or action on this policy, for the recovery of any 
claim, shall be sustained in any court of law or equity until 
after full compliance by the insured with all the foregoing 
requirements. 


The declaration goes only on the policy, not on the award. 
“It is a general rule that a valid award operates to merge and 
extinguish all claims embraced in the submission. Thereafter 
the submission and award furnish the only basis by which the 
rights of the parties can be determined, and constitute a bar to 
any action on the original demand; and the defendant cannot, 
in an action to enforce the award, set up in defense thereto any 
matters embraced in the award.” Such is the force of an award 
upon all matters in‘ controversy in a given transaction, but in 
this instance the submission was limited to the arbitration of 
only one matter under the contract of the policy; thet is, the 
aniount of the loss by fire. It did not include or close other 
points of controversy under the contract, but only provided a 
process of seitling one matter-—the ascertainment of one element 
of settlement. We find in 3 Cyc., 585, the following: “Where 
the whole matter of dispute is referred to quasi judicial deter- 
mination, the original cause of action is merged by the judg- 
ment: but a mere appraisement, valuation, or the like act, does 
not destroy the original cause of action. At most, it affects the 
evidence rather than the remedy.” “Technically, to constitute 
a valid common-law award, it is necessary that there should be 
a submission by the parties of an existing matter of difference, 
for the purpose of terminating or concluding the parties as to 
the entire subject-matter in issue between them, as distinguished 
from a submission for the ascertainment of a single fact or the 
settlement of a particular question in the chain of evidence con- 
stituting a mere appraisement, valuation or reference not de- 

VOL. XXXIV.—44. 
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that the proof of loss is substantially good, as it gives the differ- 
ent classes of goods, and gives value and loss to each class. It 
also states that it is “a summary of detailed inventory duly certi- 
fied as correct and true, now in the possession of Billmyer open 
to inspection and verification, or copy by said insurance com- 
pany.” Now, concede that Billmyer should have furnished that 
list or a copy; yet he informed the company that it was in the 
town, open to inspection, or that a copy could be had. The agent 
in the town did ‘not ask for it; did not say the proof was de- 
fective for want of it. Justice would say that he should have 
cailed for it, if the proof was not sufficient in itemization. It was 
so easy to do this. The inventory was right at hand. He con- 
tented himself with the declaration, in general terms, that it was 
not good; not telling Billmyer that he wanted that inventory. 
It seems hard and technical to hold that Billmyer be defeated 
under these circumstances; but, as the policy denied power in 
agents to waive conditions, we do not place our decision on this 
ground, but say that the proof was sufficient, though it adds to 
the equity of our holding to mention the omission of the agent 
to point out defect, which in this respect was remediable, as it 
shows that Billmyer had the goods inventoried, and that the 
inventory was near the spot where the agent returned to Bill- 
myer the proof of loss as bad. We have not failed to note that 
the company’s agent states that he told Billmyer that the prooi 
of loss was bad, and that, unless withdrawn, exceptions to it 
would be filed, and that the attorney of Billmyer, in his presence, 
agreed to withdraw the proof of loss. Of course, he could with- 
draw the proof of loss, and it would then be incumbent upon 
Billmyer to furnish another proof; but, under all the circum- 
stances, we cannot hold that there was such real, intentional 
withdrawal. The agent told Billmyer that the proof was bad, 
and, unless withdrawn and an arbitration agreed to, exceptions 
would be made to the proof of loss, and then the arbitration was 
agreed to. This means only that Billmyer agreed to arbitrate the 
loss, substituting arbitration for the proof of loss; not really 
considering that he withdrew his proof; not intending to do so. 
We do not say that the agent did by arbitration waive proof of 
loss, but we say that the proof was sufficient to answer the policy 
demand for it, and worked its office, and that its legal effect was 
not nullified by its withdrawal. 

But the contention is that after the award there must be a 
second furnishing of proof of loss. The policy says that, in case 
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signed to terminate the whole controversy between the parties, 
which proceeding is said not to be an arbitration.” Though the 
finding on such one matter has the attribute of finality of an 
award, yet it does not cover all the rights under the contract, 
does not drown or merge the whole contract, and therefore does 
not forbid action on it, but only gives evidence in that action as 
to that one matter: Judge Tucker expresses this view in Bierly 
vs. Williams, 5 Leigh, 700, 703. And there are several instances 
where the matter of measurement or estimate of work done for 
pay under a contract was submitted to a person, making his 
finding final; but it was not supposed to merge the contract, so 
as to limit action to the award, as, in its nature, it is only an 
item of evidence in adjudicating the rights of the parties in an 
action on the contract: Condon vs. South Side, 14 Grat., 302; 
N. & W. R. Co. vs. Mills, g1 Va., 613; Railroad Co. vs. March, 
114 U. S., 549. We conclude that the action was properly 
brought on the policy, and the award evidence in it. It adds 
much to the force of this holding to note that the words above 
quoted of the clause of the policy itself look to a suit on the 
policy after the award. 

The next question comes up on the defendant’s claim that the 
policy was assigned to other parties by Billmyer in violation of 
its conditions forfeiting it for that cause and barring the action 
for that cause. It is enough to say that this defense is first made 
in this court. No statement of the breach of that clause was filed 
in the Circuit Court, as demanded by Code 1899 (c. 125, § 64), and 
it is not involved in the case in this court: Rosenthal vs. Ins. 
Co., 55 W. Va., -——. Moreover, the assignment, being after 
loss, is valid: Nease vs. Ins. Co., 32 W. Va., 283. 

We take up next the defense that Billmyer failed to furnish 
proof of loss. He did furnish a proof of loss. It is said 
to be defective in being too general. The policy called 
for a statement giving “the cash value of each item 
thereof and the amount of loss thereon,’ whereas this state- 
ment specified “men’s overcoats,” “suits,” “coats,” and other 
items; giving not even the number of the articles; not giving 
each item or classes, with their separate values and losses, but 
total values and losses of classes of goods. The company re- 
turned this proof to Billmyer, simply saying that it was not “in 
proper form,” but not specifying defects. The law requires that 
defects in a proof of loss shall be specified; else it avails nothing: 
May on Ins., § 469b. But the court has come to the conclusion 
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This can be done only in equity: 4 Minor’s Ins., 184; Dickinson 
vs. Railroad, 7 W. Va., 390. At common law “no extrinsic cir- 
cumstances or matter of fact dehors the award can be pleaded or 
given in evidence to defeat it. Thus, for example, fraud, par- 
tiality, misconduct or mistake of the arbitrators is not admissible 
to defeat it: Story, Eq., § 1452. See Morse on Arbitration, 
542; 3 Ency. Pl. & Prac., 154; 3 Cyc. 750. It must not be 
thought that because Code 1899 (c. 108, $ 4) gives a court of law 
power to set aside certain awards for causes not apparent on the 
face, the principle above stated is wrong. That statute applies 
only to awards in pending suits, or where the submission provides 
that the award shall be returned to a court for judgment or de- 
cree. This submission is in the country, not in court, and does 
not provide for return of the award to court. There is a distiuc- 
tion between such awards found in the books: Moore vs. Luck- 
ess’ Next of Kin, 23 Grat., 168; Hogg, Eq. Principles, § 32. 
4 Minor’s Inst., 188, draws the distinction by saying that an 
award under a submission in pais can only be affected in equity 
for matters not disclosed by its face, but it is different as to 
statutory awards. See Mathews vs. Miller, 25 W. Va., 817; 
Rogers vs. Corrothers, 26 W. Va., 238. The submission in this 
case was by parol—by writing not under seal—and it is said 
that the award had not finality, for this reason. Authority cited 
does not sustain this distinction. It is without reason. It is 
against modern law. “At this day an award under a parol sub- 
mission operates as a merger of the original cause as fully as one 
by bond:” 3 Cyc., 731. Mere want of seal does not change the 
nature of the act. See 2 Am. & Eng. Ency. L. (2d Ed.), 543: 
Jordan vs. Westerman (Mich.), 28 N. W., 826; 1 Bacon, Abridg., 
306; Morse on Arbit., 50. It may be different when title to land 
is to be passed by the award itself, which is rarely the case. I 
have no doubt a writing not sealed would be good to submit title, 
as a court would compel performance of the award, as it would of 
an unsealed written contract. We think it was error to disregard 
the award, open up the question of amount of loss, and hear evi- 
dence of the misconduct of the arbitrators in drinking intoxi- 
cants. If the award were for any cause invalid, it would be the 
worse for the plaintiff in this action, because, where an award is 
bad, that does not end the submission, but the party must ask 
another arbitration, which Billmyer did not do; and, the sub- 
mission still being valid, and the policy making an award a prece- 
dent condition to action, the action could not be supported. Bill- 
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of disagreement as to amount of loss, it should go to arbitration, 
and in another clause provides that “the loss shall not become 
payable until sixty days after the notice, ascertainment, estimate 
and satisfactory proof of the loss herein have been received by 
the company, including an award by appraisers when appraisal 
has been required.” It is not the object of this independent 
clause to require a second proof of loss. Its object is to bind the 
company to pay within a specified time, and, to guard against any 
inference of absolute obligation to pay, it reiterates that, 
precedent to payment, the requirement of certain things found in 
other clauses must be met. Why a second proof of loss? It is 
not reasonable to suppose that the intent was to repeat the same 
thing. Cui bono? The last clause is intended to demand the 
presentation of an award, if any. 

The award.—The policy says that, in the event of disagree- 
ment as to the amount of loss, the same shall be ascertained by 
the appraisers and an umpire, ‘and the award in writing of any 
two shall determine the amount of such loss.” In this case 
there was an arbitration and award under this clause. The plain- 
tiff contends that it is not binding on him. He gave evidence, 
over protest, of the cost of the goods by cost marks, and entered 
into a general inquiry by general evidence as to the value of the 
goods, and the loss, as if there had been no such award; and 
this is asserted to be error. The final effect of an award is shown 
by the quotation above from 3 Cyc. See, also, Turner vs. Stew- 
art, 51 W. Va., 493: Martin vs. Rexroad, 15 W. Va., 512; 4 
Minor’s Inst., 176. The award in this case must finally fix the 
one matter submitted—the amount of loss: Joyce on Ins., 
§ 3247; Dickinson vs. Railroad, 7 W. Va., 390; Lunsford vs. 
Smith, 12 Grat., 554; Condon vs. South Side, 14 Grat., 302; B. 
& O. vs. Polly, Id., 447; M. & P. R. Co. vs. March, 114 U. S., 
549. The defendant says that the award does not appraise the 
property article by article, or find sound values, as re- 
quired by the submission. It states on its face that the prop- 
erty was so appraised, and the inventory accompanying it 
gives columns for sound value as well as loss, and the oral evi- 
dence proves that it was so appraised. The award says the 
appraisement was article by article, and the inventory so shows. 
A third objection against the award is that the arbitrators were 
intoxicated when acting. Evidence is submitted to prove this. 
We think this evidence was not admissible, because the award 
could not be set aside at law for cause not apparent on its face 
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myer could not arbitrarily disregard it and sue: Ostrander on 
Ins., 275; Westenhaver vs. German, 113 Iowa, 726; May on 
Ins., § 496b. 

The award being valid, we reverse the judgment, which disre- 
garded the award, and give judgment for the plaintiff according 
to it for $486.86, with interest from the 19th day of February, 
1903, and costs in the Circuit Court. 


SUPREME COURT OF NORTH CAROLINA. 


ROUNSAVILLE kt AL. 
v8. 


NORTH CAROLINA HOME FIRE INS. CO.* 


Where the plaintiff engaged the agent of a company without its knowl- 
edge to see that his property was kept insured, and, after the loss. 
it was found that through the agent’s neglect the insurance had not 
been renewed, and the insured held the agent personally liable and 
recovered judgment against him. he cannot recover against the com- 
pany as an undisclosed principal. 


Appeal from Superior Court, Guilford County. Action by W. 
H. Rounsaville and another against the North Carolina Home 
Fire Insurance Company and another. From a judgment in 
favor of defendants, plaintiffs appeal. 


Statement of facts by WALKER, J. 

This is an action by the plaintiff to recover for the loss of a 
storehouse by fire, which he alleges the defendant, through its 
agent, O. W. Carr, under the name of O. W. Carr & Co., had 
agreed to keep insured for him. On September 1, 1900, defend- 
ant, by its said agent, issued a policy on the storehouse for $300, 
which it is admitted contained the usual térms and conditions of 
a standard fire insurance policy, and provides that it may be con- 
tinued by a renewal, in consideration of the premium for the 
renewal term. It appears from the certificate of appointment 
issued by the company to Carr that he was authorized to receive 
applications for insurance against loss or damage by fire and 
collect premiums therefor, to countersign, issue and renew and 
consent to the transfer of policies of insurance signed by the 


a 


* Decision rendered, April 25, 1905. 
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president and secretary of the company, conformably to its rules 
and regulations and to such instructions as may be given from 
time to time by its proper officers. It was also provided that his 
commission as agent could be revoked at the discretion of the 
company. The only testimony in the case was that of the plain- 
tiff humself, which may be stated substantially as follows: “The 
policy was issued September 1, 1900, and was a renewal of a 
policy previously issued. In February, 1901, O. W. Carr spoke 
to me about the rates being lower on the storehouse. I told him 
I was glad to hear it, and to keep it renewed and running. He 
said he would. He called again two weeks after this. We had 
about the same talk. On January 8, 1902, I went into the office 
of O. W. Carr & Co., at Greensboro. Carr was absent, but his 
son and clerk, Ernest Carr, was in the office. I said to him, 
‘How about my store at Thomasville?’ He said, ‘That’s all 
right. He then told me that the policy had been renewed last 
September (1901), and that the storehouse was insured for one 
year from that date. He gave me the amount of the premium, 
which I paid by check. The storehouse was burned February 
26, 1902, and on that day O. W. Carr came into my store, and 
told me of the fire. He said, “Were you insured?’ I said, ‘Yes, 
sir. He said, ‘I know you ought to be, and should have been, 
but I am afraid Ernest neglected to attend to it.’ He said, ‘I 
stopped at the office, and did not find your policies, and I am 
afrdid Ernest neglected to renew it.’ I said, ‘I will have to hold 
you responsible for his negligence.’ He said, ‘Yes, we are re- 
sponsible.’ He went out, and was to call again when I got my 
mail. He came back, and I said, ‘Professor, my house was 
burned.’ He said: ‘I was afraid it was, and came here pur- 
posely to see you. I know you ought to have been insured, and 
should have been; and he again repeated that Ernest neglected 
to attend to it. .I said: ‘I can’t be responsible for Ernest’s 
negligence. I will have to hold O. W. Carr & Co. responsible ;’ 
and he said, ‘We are responsible, and I will do what is right in 
the matter.’ I told him that would be all right.” (The declara- 
tions of O. W. Carr after the fire occurred were not insisted on 
as evidence against the insurance company.) The witness fur- 
ther testified: “I looked to O. W. Carr for the pay, but as he 
was the agent I expected him to get it and pay it to me. I looked 
to him as agent. He promised me to renew the policy and keep 
it running, but did not say with what company, and I did not 
know with what company it was then running. He was my 
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friend, and I intrusted it to him to put the insurance in a good 
company. I did not know what companies were good. He was 
agent for several companies, and I knew it. O. W. Carr never 
denied that he was liable for something. When he said that the 
failure to renew the policy was due to Ernest’s neglect, I looked 
to O. W. Carr for my loss on account of the fire. I do not know 
when I ascertained that the insurance had been placed with the 
defendant company.” It appeared that the agency of O. W. Carr 
ceased February 4, 1901, and that no policy was ever issued in 
renewal of the policy of September I, 1901, and no premium was 
paid by plaintiff for the renewal of the insurance until long after 
the said policy of insurance had expired, and then paid to Carr 
when he was not an agent of the company. It further appeared 
that the plaintiff recovered judgment in this case against O. W. 
Carr for the amount he claimed to be due on the agreement to 
renew the policy in September, 1901. At the close of plaintiff's 
testimony, the court, on motion of counsel of the insurance com- 
pany, non-suited the plaintiff as to the said defendant. Plaintiff 
excepted and appealed. 


W. P. Bynum, Jr., G. S. FERGUSON, JR., and E. J. Jusrice, 
for Appellants. 
STEDMAN & CooK and BuSsBEE & BUSBEE, for Appellees. 


WALKER, J. (after stating the case). 

If it is conceded that O. W. Carr had the authority, as agent 
of the insurance company, to agree to renew the policy, we yet 
think it is clear that plaintiff made the agreement with him in his 
personal, and not in his representative, capacity, and relied 
solely upon Carr’s individual promise for his protection. This 
is evident not only from what occurred between them at the time 
of the agreement, but from the conversation they had after the 
fire, in which the plaintiff charged Carr with liability for his loss, 
and Carr admitted it, and agreed to answer for it. It further 
appears that plaintiff has sued Carr in this action, and taken 
judgment against him. If the agreement with the plaintiff to 
renew the policy was made by Carr as agent, and he was acting 
at the time not for himself, but for and in behalf of the company, 
who was dise osed as his principal, and this was understood by 
both parties, the company would be solely liable, if Carr had 
authority to act for it, as the agreement would be its own, and 
not that of its agent: Meadows vs. Smith, 34 N. C., 19; Bank 
vs. Wright, 48 N. C., 376; McCall vs. Clayton, 44 N. C., 422; 
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Potts vs. Lazarus, 4 N. C., 180; Meeker vs. Claghorn, 44 N. Y., 
349; Silver vs. Jordan, 136 Mass., 319. In such a case we could 
not even infer that Carr intended to superadd his own liability to 
that of his principal without sufficient words in the agreement 
to warrant such an inference: Meeker vs. Claghorn, supra. If 
we assume that he was acting for the company, the latter, as it 
appears, was an undisclosed principal, and in that view of the 
case the plaintiff may meet with another insuperable obstacle to 
his right to maintain his action against the company. ‘The gen- 
eral principle is that when a person contracts with another, who 
is in fact an agent of an undisclosed principal, he may, upon dis- 
covery of the principal, resort to him or to the agent with whom 
he dealt, at his election. When, however, he comes to a knowl- 
edge of the facts, and elects to hold the agent, he cannot after- 
ward have recourse to the principal: Kingsley vs. Davis, 104 
Mass., 178. ‘They are not joint!y liable, as the obligation is in 
its very nature several, unless the agent has by contract or by 
his conduct added his own liabilty to that of his principal, which 
is not the case here. The only question, then, to be considered 
is, has the plaintiff made such an election to hold the agent liable 
as will preclude his resort to the principal? There is some slight 
conflict of authority upon the question as to what is sufficient to 
constitute a binding election as to either principal or agent in 
such a case. It is generally agreed that the mere assertion of a 
claim against one of them, without anything else of a more de- 
cisive character being done, or the bringing of a suit against 
either one of them, is not sufficient; but it is established, we 
think, by the weight of authority, that if the creditor or claimant 
sues the agent to judgment after a disclosure of the facts it will 
be a conclusive election on his part to hold the agent liable, and 
to discharge the principal. This principle was announced in 
Priestly vs. Fernie (3 H. & C., Exc., 977), and it was approved 
in Kendall vs. Hamilton (L. R. 4, App. Cases, 504), in which it is 
thus stated by Lord Cairns: “The person with whom he con- 
racts may sue the agent or he may sue the principal; but if he 
sues the agent, and recovers judgment, he cannot afterward sue 
the principal, even although the judgment does not result in sat- 
isfaction of the debt ;’ and convincing reasons are then given in 
support of the principle. It seems to have received the approval 
of the text-writers and of the courts of this country: Pollock 
on Contracts (Ist Am. Ed.), p. 230; 1 Addison on Contracts (8th 
Ed.), p. 89; Sessions vs. Block, 40 Mo. App., 569; Jones vs. 








698 Insurance Law Journal. [Aug., 


Ins. Co., 14 Conn., 501; Kingsley vs. Davis, 104 Mass., 178, 
In Tuthill vs. Wilson (go N. Y., 428) the court, referring with 
approval to Priestly vs. Fernie, and holding that suing the agent 
to judgment is a final and irrevocable election to look to him 
and not to the principal, says: “The vendor could not enforce 
his claim against both the principal, when discovered, and the 
agents who contracted in his behalf. Granting that each was lia- 
ble, both were not, for both could not be at one and the same 
time, since the contract could not be the personal contract of 
the agents, and yet not their contract, but that of the principal.” 
When the creditor is called upon to elect as between the principal 
and his agent is a question discussed and decided in the leading 
case of Thompson vs. Davenport, 17 E. C. L., 335 (9 Barn. & 
Cress., 78), the chief justice (ord Tenterden) delivering the 
opinion of the court. That the plaintiff in this case, even if he 
did not contract with Carr without any reference to the company, 
and confide in him alone, was put to his election when he dis- 
covered the name of the alleged principal, is a proposition clearly 
sustained by the decision in that case. See, also, Curtis vs. Wil- 
liamson, L. R. to, Q. B., 57; Reinhard on Agency, § 331. After 
the course the plaintiff has chosen to pursue, we are not prepared 
to hold that he can now recur to the alleged principal for the 
satisfaction of his claim. 

We have not adverted to the fact that the plaintiff did not pay 
the premium for the renewal of his insurance at the time it was 
due, and did not until some time elapsed after it should have been 
paid, nor to the fact that he gave no notice to the company after 
he had failed to receive a renewal policy. When he paid the 
premium in January, 1902, he did not even ask for a new policy 
or a certificate of renewal. It is plain that by the terms of the 
policy it was contemplated that a new one should be issued at 
the time of renewal, or at least a certificate of some kind showing 
that the insurance had been continued. This matter was pressed 
upon our attention by the defendant’s counsel, and the cases of 
Croghan vs. N. Y. Underwriter’s Agency (53 Ga., 109), and 
O’Reilly vs. C. L. Ass’n (101 N. Y., 575), cited to show that 
under such facts and circumstances there can be no liability of 
the company to the plaintiff. The cases seem to sustain the con- 
tention of the defendant. It is sufficient, however, for our pur- 
pose, to hold merely that there are not sufficient facts upon which 
to base a claim against the defendant, the entire transaction 
showing a manifest intention on the part of the plaintiff to rely 
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on Carr individually, and not as the representative of the insur- 
ance company. This decision renders it unnecessary to discuss 
the contention of the plaintiff’s counsel that it was the duty of 
the company to notify him of the termination of Carr’s agency. 
As a general rule, that duty does devolve upon an insurance 
company, as was held in Braswell vs. Ins. Co. (75 N. C., 8); but, 
as we have shown, our case has not been brought within the 
operation of the principle of that decision. The question raised 
by the defendant as to the failure to file proofs is also necessarily 
excluded from our consideration by the reason for the conclu- 
sion to which we have come. We have not been able to discover 
any error in the decision of the court below. 

No error. 

Hoke, J., did not sit. 


SUPREME COURT OF LOUISIANA. 


ST. LANDRY WHOLESALE MERCANTILE 
CO., LIMITED, 


v8. 


NEW HAMPSHIRE FIRE INS. CO. or Mas) 
CHESTER, N. H.* 


Where a promise in a policy of insurance is declared to be a warranty, 
the only concern of the courts, in the absence of a contrary statutory 
enactment, is to ascertain whether or not it has been complied with. 

A warranty, to the effect that the assured will keep a set of books, and 
within a certain time make an inventory of his stock, and that he will 
preserve the books and inventory in an iron safe, or in a safe place, 
and produce both books and inventory in the event of a loss by fire, is 
not complied with where the inventory is not taken within the time 
specified, and is not preserved or produced, though it be alleged, 
atter the loss has occurred, that an inventory approximately correct 
may be made from the books. 


Where a policy is issued for a gross amount in consideration of a single 
premium, paid or to be paid, for the whole, though part of the 
amount is placed on a building and part on a stock of merchandise 
therein contained, and by its terms becomes void, whether by reason 
of a breach of the promise to make, preserve and produce an inven- 
tory of the merchandise or by reason of a breach of the condition as 
to the ownership of the ground upon which the insured building 
stands, the contract is indivisible, and, though there be but one such 
breach, there can be no recovery. 


_ Appeal from Sixteenth Judicial District Court, Parish of St. 


* Decision rendered, January 16, 1905. Syllabus by the Court. 
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Landry. Action by the St. Landry Wholesale Mercantile Com- 
pany, Ltd., against the New Hampshire Fire Insurance Com- 
pany of Manchester, N. H. From the judgment, both plaintiff 
and defendant appeal. 


Joun F. Tosin, EpwArRD BENJAMIN Du BwIsson and Iyy 
GREEN KITTREDGE, for Appellant. 

LEwIs & Lewis, for Appellee. 

MONROE, J. 

On December I1, 1902, defendant, in consideration of a single 
premium, paid, and to be paid, for the whole, issued its fire policy 
in an amount 

Not exceeding $2,500 
On plaintiff's 

Stock of general merchandise * * * while kept in the one- 

story, frame, composition-roof building 
Situated in the town of Opelousas, and “on the above-described 
building,” the amount placed on the stock being $1,000 and on 
the building $1,500; the whole, subject to the following, among 
other, conditions :— 


(1) That the entire policy should be void unless otherwise pro- 
vided by agreement, indorsed thereon, or attached thereto, “if the 
subject of the insurance be a building on ground not owned by 
the insured in fee simple.” 

(2) That said policy should be null and void unless the “assured 
should take an inventory of the stock on hand at least once in 
each calendar year,” and, unless such inventory should have 
been taken within twelve months prior thereto, should take one 
within thirty days after the date of the policy, and thereafter 
keep it, with the commercial books of the assured, “securely 
locked in a fireproof safe at ali times when the building men- 
tioned” in the policy should not be actually open for business, or 
else should keep such books and inventory in some place not ex- 
posed to a fire which would destroy the building. 

(3) That the assured should furnish sworn proof of loss within 
sixty days after the fire. 

Plaintiff sued originally on the policy, which was annexed to 
the petition, to recover as for a total loss, but, after an exception 
of prematurity of action had been filed, was allowed to amend by 
alleging a waiver of the condition requiring proof of loss. De- 
fendant, for answer, denies liability on the ground that plaintiff 
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failed, in the respects mentioned, to comply with its obligations 
under the contract. 

It is not asserted that the inventory called for by the contract 
was made within thirty days after the issuance of the policy, nor 
that the plaintiff was ignorant of its obligation in the premises, 
nor that there was any waiver with respect thereto on the part of 
the defendant. 

It is not asserted that the plaintiff at any time owned the land 
upon which the insured building stood, the fact being that it be- 
longed to a member and stockholder of the plaintiff corporation, 
and was occupied by the latter under a lease, and the position of 
the plaintiff with reference to the matter being that defendant’s 
local agent was aware of the fact when the policy was issued, and 
that his knowledge was the knowledge of the defendant. The 
proof does not sustain this position. The proof of loss is said to 
have been waived, and considerable testimony was taken with 
a view to establishing the facts relied on as supporting that con- 
tention. In view, however, of the conclusion reached upon the 
other issues presented, this question need not be here considered. 

There was judgment in the District Court in favor of plaintiff 
with respect to the insurance on the building, and in favor of 
defendant as to insurance on the merchandise, and both plain- 
tiff and defendant have appealed. 

Plaintiff's counsel argue that the “iron-safe clause,” in so far 
as it relates to the inventory, was sufficiently complied with, in 
that a project of an inventory had been prepared, and a sum- 
mary thereof entered in the books, and in that an inventory ap- 
proximately complete can now be made from the books; it 
being conceded that the project referred to was not intended to 
subserve the purpose of the inventory called for by the contract, 
that it was not kept in a safe or a safe place, and that it was 
destroyed by fire with the property insured. ‘The iron-safe clause 
is typewritten, with the description and valuation of the property 
insured, upon a separate piece of paper, which is attached to the 
face, and is the most conspicuous feature, of the policy. That 
clause, in its first paragraph, reads: “The following covenant 
and warranty is hereby made part of this policy.” The next 
paragraph provides that “the policy * * * shall be null and 
void if an inventory be not made’ within thirty days” (unless one 
had been made within twelve months preceding). The next para- 
graph provides that the assured shall “keep a set of books,” etc. ; 
the next, that “the assured will keep such books and inventory 


’ 
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* * * securely locked in a fireproof safe at night,” etc: and 
the final paragraph reads :— 

In the event of failure to produce such set of books and in- 
ventory for the inspection of this company, this policy shall 
become null and void, and such failure shall constitute a per- 
petual bar to any recovery thereon. (Italics by the court.) 

It would, of course, have been competent for the parties to 
have made some other contract. They might, for instance, have 
agreed to dispense with an inventory, and rely on the books, or 
they might have agreed that the failure of the assured to make, 
preserve and produce the inventory should entail no other con- 
sequence than the avoidance of the contract in so far as it re- 
lated to the merchandise. Upon the other hand, it was equally 
competent for them to make the contract upon which this suit 
is brought, and which declares as plainly as words can express it 
that the assured shall keep a set of books, and within thirty days 
make an inventory; that both books and inventory shall be pre- 
served by the assured in a particular way; that the books and 
the inventory so made shall be produced by the assured for the 
inspection of the insurer; and that, if the assured should fail to 
make the inventory, or to preserve and produce both the inven- 
tory and books, the “policy shall be” and “shall become null and 
void.” 

It is not suggested that the plaintiff believed that the contract 
dispensed with the inventory. On the contrary, it is conceded 
that its obligation to make, preserve and produce such an instru- 
ment was fully understood and recognized, and the argument 
now presented amounts to a proposition that the court shall dis- 
pense with the contract as made, and enforce upon the parties 
thereto, at the suggestion and for the benefit of one of them, and 
against the will and to the detriment of the other, a contract into 
which they have never entered. 

The judge a quo thought that the local agent of the defendant 
knew when the policy sued on was issued that the land upon 
which the assured’s building stood belonged to some one other 
than the assured, and that the defendant was bound by that 
knowledge. it not being suggested that it had actual knowledge 
of that fact. He also attached some importance to the fact that 
plaintiff made no written apptication for insurance, and made 
no representation as to its interest in the property insured, save 
such as is to be deduced from the policy itself. The facts, as 
they appear from the record, are that the local agent of the de- 
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fendant is the brother of the president of the plaintiff company, 
and, whilst his allegiance seems to have been somewhat divided, 
his sympathies have evidently been entirely with the plaintiff. 
Nevertheless he was unable to bring himself to the point of say- 
ing that he knew, when the contract sued on was entered into, 
that his brother, and not the plaintiff, was the owner of the land 
upon which the insured building stood; the nearest that he 
comes to it being an inference to that effect, based upon the 
fact that he had heard some years ago that his brother had ac- 
quired the lots, which inference, as he says, was not affected by 
the fact that he knew that the defendant company, in which his 
brother owned but one-fourth of the stock, had erected the build- 
ing which became the subject of the insurance. As against this, 
there is in the record the positive testimony of another agent of 
the defendant to the effect that, when the local agent directed 
him to the property in question, in order that he might fix the 
rate of insurance, he (the local agent) told him (the other agent) 
that the building stood on land owned by the company, and it 
appears that the partner of the local agent was also under the 
impression that the land belonged to the company, and so in- 
formed the witness. Beyond this, to hold that the local agent 
had such knowledge would be to hold that he deliberately de- 
ceived both his employer and his client, and involved them in a 
contract in which they would not have entered but for such de- 
ception, since the contract reads :— 

This entire policy shall be void * * * if the interest of the 
insured be not truly stated herein. * * * This entire policy, 
unless otherwise provided by agreement indorsed hereon or 
added hereto, shall be void * * * if the subject of insurance 
be a building on ground not owned by the insured in fee 
simple, 

Ete. 

If, however, the local agent of defendant was ignorant as to 
plaintiff's relation to the property with reference to which it was 
contracting, the plaintiff was not, and, although plaintiff made no 
previous representations upon the subject, it entered into a con- 
tract, which, on pain of nullitv, required that it should be the sole 
owner of both land and buildings. There is, no doubt, some 
variance in the jurisprudence of the country upon the issues thus 
presented, but that variance arises in some instances from stat- 
utory enactments, and otherwise to some ‘extent from the fact 
that the jurisprudence has been built up during a period in which 








704 Insurance Law Journal. [Aug 
6” 


contracts of insurance were prepared exclusively by the insurers, 
and the construction was therefore rigidly against them in al] 
matters of interpretation. Since 1898, however, fire insurance 
companies doing business in this state have been prohibited by 
law from issuing “policies on property in this state other than 
those which shall conform to the requirements of the New 
York standard form of fire insurance policies:” Act No, 105, 
p. 151, of 1898, § 22. There is no reason, therefore, so far as we 
are informed, why, in interpreting the contract sued on, issued 
in conformity to the statute, a court of justice should lean one 
way more than another; and it seems to us that it would be dif- 
ficult in any event to lean far enough to affect the result in this 
instance. 

The law, as we understand it, which is applicable to the case 
here presented, has been stated, and may be restated, as follows: 

“Where the conditions are written or printed on the face of the 
policy, the assured, by accepting it, becomes bound thereby, and 
is estopped from denying that he assented thereto:” Murphy 
vs. Royal Ins. Co. of Liverpool, 52 La. Ann., 789; Lippincott 
vs. Louisiana Ins. Co., 2 La., 399; Weinberger vs. Merchants’ 
Ins. Co., 41 La. Ann., 31; Adema vs. Ins. Co., 36 La. Ann., 660. 

“In the absence of any express declaration on the subject, 
whether a particular representation or promise in a policy of in- 
surance amounts to a warranty, depends, it may be said, upon 
its materiality, as determined by the court in which the question 
is litigated. When, however, the conclusion is reached that such 
representation or promise is intended as a warranty, the ques- 
tion of its materiality is eliminated, and the only concern of the 
court, in the absence of statutory enactment to the contrary, is to 
determine whether the representation is true or false, or whether 
there has been a compliance or non-compliance with the prom- 
ise: Germier vs. Springfield Fire & Marine Ins. Co., tog La. 
341; Goldman et al. vs. Ins. Co., 48 La. Ann., 22; 

“A policy of insurance, the consideration of which is a pre- 
mium payable in a gross sum, is entire and indivisible, though 
the contract insures different classes of property in separate 
amounts. It follows from this that where such a policy insured 
both a building and a stock of merchandise therein contained, 
and provided that in the event that the insured failed to take an 
inventory of the goods at a time specified ‘this policy shall be 
null and void from such date,’ the breach of this stipulation 
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avoided the insurance on the building as well as the stock of 
goods:” Southern Fire Ins. Co. vs. Knight, 111 Ga., 622. 

“An express condition that a policy shall be void if the insured 
is not the sole and unconditional owner of the property, or if it 
is mortgaged, will render it void if the conditions are broken, 
even if the insured made no representations as to the property 
or any fraudulent concealment of the facts:’ Dumas vs. North- 
western Nat. Ins. Co. (Sup. Ct. D. C.). 

“The proposition that, though the policy be void as to the 
house, it may be enforced as to the contents, is untenable, for 
such is not the contract between the parties; and the insurer 
underwriting both the house and the contents by one contract 
was entitled to know the interest of the insured in the whole:” 
Germier vs. Springfield Fire & Marine Ins. Co., supra; May on 
Insurance, § 189; Wood on Insurance, 384. 

It is therefore ordered, adiudged and decreed that the judg- 
ment appealed from be annulled, avoided and reversed in so iar 
as it condemns the defendant, and that it be affirmed in so far as 
it rejects the plaintiff's demand; and it is further adjudged and 
decreed that plaintiff’s entire demand be rejected, at its cost in 
both courts. 


VOL. XXXIV.—45. 
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SUPREME COURT UF GEORGIA. 


HUTSON 
v8. 


PRUDENTIAL INS, CO. or Amenrica,* 


A general agent may bind his principal with respect to all matters within 
the apparent scope of his employment. But the principal may qualify 
the authority of a general agent, and will not be bound by the acts of 
his agent beyond the scope of his authority, where the person dealing 
with the agent had notice of such limitations. 

A. stipulation in a policy of insurance that ‘no condition, provision or 
privilege of this policy can be waived or modified in any case, except 
by indorsement hereon, signed by the president, one of the vice- 
presidents, the secretary, the assistant secretary or the actuary,” and 
“no agent has power in behalf of the company to make or modify this 
or any other contract of insurance, to extend the time for paying a 
premium, to waive any forfeiture or to bind the company by making 
any promise or making or receiving any representation or informa- 
tion,” is notice to the policyholder and his beneficiary that a general 
agent is without authority to waive any provision, condition or for- 
feiture prescribed in the policy. No person save the designated offi- 
cers of the company would have such authority. 


Error from City Court of Macon. Action by E. W. Hutson 
against the Prudential Insurance Company of America. Judg- 
ment for defendant, and plaintiff brings error. 

Mrs. Effa Wickliffe, in her petition against the Prudential 
Insurance Company of America, alleged that on May 1, 1902, 
the defendant company, in consideration of a quarterly annual 
payment to it by Moses M. Hutson, her husband, of the sum of 
$26.79, issued to him its policy of insurance upon his life, she 
being therein named as the beneficiary; that her husband died 
November 6, 1902, having duting his life complied with all of the 
conditions of the contract of insurance, a copy of which was at- 
tached to the petition; and that, before the time in which to file 
proofs of death had expired, the defendant company flatly denied 
its liability on the policy. The amount of the policy was $3,000, 
and this amount was alleged to be due petitioner. The following 
stipulations were made a part of the contract of insurance de- 
clared on :— 

Grace in Payment of Premiums. In the payment of any 
premium under this policy except the first, a grace of one 
month will be allowed, during which time the policy will remain 
mn force. 





~® Decision rendered, May 12, 1905. Syllabus by the Court. 
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Revival of Policy. If this policy be lapsed for non-payment 
of premium, it will be revived any time within two years after 
the due date of such premium, as specified on the first page 
hereof, upon written application and payment of arrears of 
premiums with interest at the rate of 5 per cent per annum, 
provided evidence of the insurability of the insured satisfactory 
to the company be furnished. Application for revival after 
two vears irom such date will receive equitable consideration. 

Provisions. This policy is based upon payment of premiums 
annually in advance, but if premiums be made payable in 
quarterly or semi-annual installments, any future installments 
of the premium for the current policy year remaining unpaid at 
the maturity of the policy shall be considered an indebtedness 
to the company on account of this policy. Premiums are pay- 
able at the home office of the company, but may be paid to an 
authorized agent of the company on or before the dates when 
due, in exchange for official receipts signed by the president or 
secretary and countersigned by a general agent of the com- 
pany. Ii any premium be not paid when due, this policy shall 
be void and all premiums forfeited to the company, except as 
herein provided. 

Modifications, etc. No condition, provision or privilege of 
this policy can be waived or modified in any case except by an 
indorsement hereon signed by the president, one of the vice- 
presidents, the secretary, the assistant secretary or the actuary. 
No agent has power in behalf of the company to make or 
modify this or any other contract of insurance, to extend the 
time for paving a premium to waive any forfeiture, or to hind 
the company by making any promise, or making or receiving 
any representation or information. 


The policy provided for the payment of a quarterly premium 
of $26.79, due on or before the 1st day of February, May, August 
and November in every year during the continuance of the policy, 
pavable at the home office of the company, in Newark, N. J., or 
as provided in the stipulation above quoted as to payment to an 
agent in exchange for the company’s receipt. 


The defendant company filed an answer in which it admitted 
the issuance of the policy and the payment of the first quarterly 
premium, but set up the defense that the policy had lapsed and 
become void because of the failure of the insured to pay subse- 
quent premiums in the manner prescribed in the policy. On the 
trial it appeared that the premium falling due on August 1, 1902, 
was not paid on that date, but on September r1th the plaintiff 
paid toa Mr. Adams, who held himself out as a general agent of 
the company, the amount of this premium, taking from him the 
following receipt :— 
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September 11, 1902. Received of M. M. Hutson twenty-six 
and seventy-nine/,,. in payment of one-half premium due to 
policy No. 350128 August Ist, which I will forward to company 
and get the company receipt. [Signed] C. M. Adams, Gen. Agt. 


On October 25, 1902, the plaintiff procured from the Southern 
Express Company a money order for $26.79, payable to the de- 
fendant insurance company, and forwarded same to its home 
office at Newark, N. J., to be applied to the payment of the quar- 
terly premium due November 1, 1902. The company on Novem- 
ber Ist, in a letter addressed to the plaintiff, acknowledged receipt 
of this remittance, but declined to accept payment of the pre- 
mium because the premium due August Ist had not been paid; 
the writer of the letter saying :— 


Before we can accept the premium, this policy must be re- 
vived. Kindly have Mr. Hutson sign inclosed revival applica- 
tion on the line marked with blue pencil cross, have his signa- 
ture witnessed and the form dated, and then let him take the 
paper to Dr. W. R. Winchester, who will complete the Medical 
Examiner’s certificate of health at our expense. The doctor 
will return the application to us. There is an interest charge 
on this overdue premium of $0.22. Will you please see that 
this amount is sent to us in stamps in the inclosed envelope. 
Upon its receipt and the revival application from the doctor, 
the case will receive our prompt attention. 


It appeared that Adams had retained the money paid to him 
by the plaintiff on September 11th, and had not remitted it to 
the home office, or advised the company of the payment. His 
explanation was that he had received the money, calling the 
plaintiff's attention to the provision in the policy that the for- 
feiture could not be waived unless there was a revival applica- 
tion, accompanied by a certificate that her husband was in good 
health, which she thereupon promised to furnish before the 
money was to be forwarded to the home office, but she failed to 
comply with this undertaking, and for this reason he had never 
remitted the money to the company. The amount paid to Adams 
was, after the death of the insured on November 6th, returned 
by check to the plaintiff, and on November 15th the company 
returned to her the money which she had remitted to pay the 
November premium. Objection was made to the explanation of 
Adams as to the terms upon which he received the second quar- 
terly premium, on the ground that he had executed to the plain- 
tiff his receipt, and that no parol evidence should be received to 
impeach, vary or contradict it in any way. The court overruled 
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this objection. There was evidence tending to show that Adams 
held himself out as a general agent of the defendant by signs 
over his office and by his printed stationery. Upon the conclu- 
sion of the plaintiff's evidence she was non-suited, and the excep- 
tions are to the grant of a non-suit, and to the allowance of the 
testimony of Adams as to the circumstances under which he re- 
ceived the money with which to pay the second quarterly pre- 


miun. 


CLAUDE EstEs, for Plaintiff in Error. 
Haut & WIMBERLY, for Defendant in Error. 


Evans, J. (after stating the facts). 

There was evidence tending to establish that Adams was the 
general agent of the company. Assuming that the evidence was 
sufficient to establish that he was, did he have authority to waive 
any of the forfeitures stipulated in the policy? It is elemental 
that a general agent may bind his principal with respect to all 
matters within the apparent scope of his authority. Underlying 
the doctrine of the liability of a principal for the acts of his agent, 
whether general or special, is this fundamental principle: The 
agent can only bind his principal within the scope of his agency. 
Private instructions or limitations not known to persons dealing 
with an agent who assumes to act within the apparent scope of 
his authority cannot affect them. In special agencies for a par- 
ticular purpose, persons dealing with the agent must examine 
his authority: Civ. Code r895, § 3023. A general agency does 
not necessarily import an unqualified authority to act for and in 
behalt of his principal in every instance. The agent’s authority 
may be limited, and, if the party dealing with him has notice that 
his powers have been restricted, his principal will not be bound 
if he exceeds his authority. 

The defendant company in its contract of insurance expressly 
limited the powers of all of its agents with respect to certain 
matters. It was expressly covenanted that no condition, pro- 
vision or privilege of the policy could be waived or modified in 
any case except by indorsement on the policy signed by its presi- 
dent or other designated officials. ‘The insured was put upon 
notice that the premiums were to be paid at the company’s home 
office, or to an agent who held the company’s receipt signed by 
one of its governing officers; and the insured bound himself to 
pay these premiums on certain specified dates, or within the 
period of grace provided for in the policy. When the August 
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premium fell due, it was not paid, nor was it paid or tendered 
within the thirty days’ grace thereafter. On September 11th the. 
policy had, under its terms, become lapsed, and the insured and 
his beneficiary were bound to know this fact. Provision was 
made in the policy for its being revived within a period of two 
years, provided past due premiums were paid, together with in- 
terest thereon, and provided, further, that the insured furnished 
to the company satisfactory evidence of his insurability. After 
the policy had become lapsed, neither the insured, nor any one 
acting in his behalf, made to the defendant company an applica- 
tion for a revival of the insurance, or furnished the defendant 
with any proof of the insurability of the insured. Plaintiff main- 
tains that the acceptance of the August premium by the general 
agent without requiring an application for revival, or proof that 
the insured was in good health, amounted to a waiver of the 
stipulations in the policy touching the manner in which it might 
be revived. This contention is not sound, for the reason that 
there was an express provision in the policy that no waiver of 
any forfeiture could be made, save by certain designated officials 
of the company, and that no agent had any power to waive any 
stipulations upon which the contract of insurance was based. 
It has been held that, where a policy of insurance contains an ex- 
press stipulation that no agent has power to waive any condi- 
tion of the policy, the insured, by an acceptance of the policy, 
assents to this stipulation, and cannot rely upon any agreement 
made with an agent with regard to a waiver of any of the con- 
ditions of the policy: Thornton vs. Ins. Co., 116 Ga., 121, 94 
Am. St. Rep., 99. A stipulation in a policy of life insurance that 
the premium shall be paid annually before a specified date at the 
home office of the company, or to an agent producing a receipt 
of the company signed by its president or secretary, and that if 
not so paid the policy shall become void, and that none of the 
terms of the policy can be changed or waived except by written 
agreement signed by its president or secretary, is binding both 
upon the insured and the beneficiary named in the policy, and 
a failure to pay the premium as stipulated releases the company 
from all liability: Reese vs. Life Ass’n, 111 Ga., 482. Where the 
policy expressly limits the power of the company’s agents, there 
can be no waiver except in accordance with its provisions: 
Lippman vs. Ins. Co., 108 Ga., 391. The insured, by accepting 
the contract of insurance evidenced by the policy, assented to all 
of its terms, and the plaintiff cannot hold the company liable 
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without showing compliance with all of its stipulations and con- 
ditions. The payment of the premium at the time and in the 
manner stated was a condition precedent to the continuance of 
the life of the policy, and, when the insured failed to comply with 
this condition precedent, the contract of insurance became in- 
operative, and could not be revived, save in the manner pointed 
out in the policy. Manifestly this was not done. Therefore the 
company was not liable, and there was no error in awarding a 
non-suit. 

We have not dealt with the question as to the admissibility of 
the testimony of Adams, the general agent, with regard to the 
circumstances under which the received the money for the Au- 
gust premium, for the reason that, had this testimony been ex- 
cluded, the result would inevitably have been the same. 

Judgment affirmed. All the Justices concur, except Candler, J., 


absent. 


SUPREME COURT OF NORTH CAROLINA. 


RAYBURN 
vs. 
PENNSYLVANIA CASUALTY CO.* 


The insured applied for an accident policy, and offered to pay the pre- 
mium, but was told by the agent that it was not the time, that he 
could pay when he brought the policy. The policy was afterward 
secured from the manager and delivered, and the premium paid to the 
agent. It provided that it should not take effect unless the premium 
— actually paid previous to any accident under which claim was 
made, 

Claim was made for an accident subsequent to its date, but prior to its de- 
livery and the payment of premium. 

Held, That the delivery was an acknowledgment of the payment of pre- 
mium at its date, and conclusive that the contract was complete, and 
the company liable for the injury. 


Appeal from Superior Court, Rutherford County. Action by 
S. C. Rayburn against the Pennsylvania Casualty Company. 
From a judgment of non-suit, plaintiff appeals. 


McBRAYER & McBRAYER, for Appellant. 
GALLERT & Carson, for Appellee. 


* Decision rendered, May 16, 1905. 
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Brown, J. 
The motion of the defendant to amend the transcript of appeal 


by inserting the amended answer is allowed, and the appeal has 
been considered and determined by us with the amended an- 
swer in. 

The action is brought to recover upon an accident policy is- 
sued by the defendant to the plaintiff, and dated October 23, 1901. 
The plaintiff was injured on October 27, 1901. 

The plaintiff testified that he made due application in usual 
form through Mills, the defendant’s agent, for the policy. on 
October 21, 1901, and at that time offered to pay the premium. 
Mills refused the money, and said {hat was not the time, and 
that the plaintiff could pay the premium when he (Mills) brought 
him the policy. The agent delivered the policy to the plaintiff 
on October 30, I901, and then received the premium. At the 
time he delivered the policy, Mills said to the plaintiff that “he 
understood I was already hurt in the arm and shoulder, and that, 
although being hurt, he would deliver the policy.” The plaintiff 
made claim in due form’ and in apt time, and received from the 
home office, at Scranton, Pa., the necessary blanks for making 
proof, dated January 2, 1902. The plaintiff’s notice of injury, 
sent to the defendant, states he was hurt on October 27, 1901. 
Again, on February 25, 1902, the defendant’s manager at Char- 
lotte, N. C., sent another set of proofs to the plaintiff to be 
executed. . 

The policy recites that it is issued in consideration of an annual 
payment of a premium of $10, and states that 

This insurance is for the term of one year beginning at noon 

on the 23d day of October, 1901, and ending on the 23d day of 

October, 1902. 

The policy contains a provision that it shall not be valid until 
countersigned by the agent at Charlotte. This was done on 
October 23,.1901. It is further declared that it shall not take 
effect unless the premium is actually paid previdus to any acci- 
dent under which claim is made. 

It is contended by the plaintiff that the evidence tends to prove 
a waiver of this latter provision, and that the case should have 
been submitted to the jury upon a proper issue, with appropriate 
instructions. In this view we concur. The general rule is well 
settled that the policy takes effect from its date, unless it be oth- 
erwise stated that it shall only take effect upon certain condi- 
tions. It is also held that upon such conditions being met, if the 
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policy is delivered, it takes effect as of the day of its date: May 
on Insurance, § 400. The delivery of the policy in this case was 
made by the defendant’s authorized agent with full knowledge of 
all the facts. He received the premium, and it has been retained 
by the defendant. There is no suggestion, much less evidence, 
of fraud or imposition. On the contrary, the delivery was the 
voluntary act of the defendant’s agent, without even an impor- 
tunity upon the part of the plaintiff. It has been held in a recent 
case in this court that where the policy is delivered, there being 
no allegation or proof of fraud, the delivery is conclusive proof 
that the contract is completed, and is an acknowledgment that 
the premium was properly paid during good health: Grier vs. 
Ins. 132 N. C., 542; Kendrick vs. Ins. Co., 124 N. C., 315. 
The further principle is applicable to this case, that, where insur- 
ance is applied for, and aiterward a policy is issued and deliv- 
ered, it is based on the status of the insured at the time of the 
application, and the company assumes the risk after the date of 
the policv: Grier’s Case, supra. 

\e are not inadvertent to the Ormond Case (96 N. C., 159), or 
the Whitley Case (71 N. C., 481), so earnestly pressed on our at- 
tention by Mr. Gallert in his well-considered argument. The 
syllabus in each case fails to show that the policy was delivered 
by the agent with full knowledge of the facts. A careful reading 
of the facts and the opinions leads us to conclude that those cases 
are not in conflict with the conclusions we have reached in this. 
It must also be remembered that this contract does not term- 
inate because one injury is inflicted. It is a continuing contract, 
and the duration of its binding force, as explicity stated in it, con- 
tinued until noon, October 23, 1902. The construction con- 
tended for by the defendant, that the contract began on October 
30, 1901, when the policy was delivered, is inconsistent with a 
contract for twelve months, and which by its own express limita- 
tion expires October 23, 1902. If a contract of insurance is rea- 
sonably susceptible of two constructions, the uniform rule in all 
courts is to adopt. that which is most favorable to the insured: 
Bank vs. Ins, Co., 95 U. S., 673. 

Upon the evidence presented in this record, if believed, the 
plaintiff was entitled to a verdict in accordance with the terms of 


the contract, and the court below erred in giving judgment of 
non-suit. 


New trial. 
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SUPREME COURT OF KANSAS. 


KANSAS STATE MUT. HAIL ASS’N 
v8. 


PRATHER.* 


A corporation organized under article 5 of chapter 50 of the General 
Statutes of 1901 for the insurance of its members against injury to 
growing crops by hail may make a valid by-law limiting its liability on 
policies thereafter written to losses occurring prior to noon of July 
25th, notwithstanding the provision of section 3560 that all policies 
issued by such corporations shall expire on the succeeding Ist of 
April. 


Krror from District Court, Gove County. Action by E. C. 
Prather against the Kansas State Mutual Hail Association. 
Judgment for plaintiff, and defendant brings error. 


Joun D. MILLIKEN, for Plaintiff in Error. 
Joun B. Ennis, for Defendant in Error. 
MASON, J. 

The Kansas State Mutual Hail Association is a corporation 
organized under article 5 of chapter 50 of the General Statutes 
of 1go1, for the insurance of its members against loss through 
injury by hail to growing crops. A by-law of the association 
adopted in 1903 provided that no loss would be paid which 
occurred to wheat later than noon of July 25th. After the adop- 
tion of this by-law E. C. Prather became a member of the com- 
pany, and received a policy of insurance covering a crop of 
wheat, the by-laws being printed upon the policy, and made a 
part of it by reference. This wheat was destroyed by hail July 
31, 1903, and Prather sued upon his policy, and recovered a judg- 
ment upon the pleadings, irom which the association prosecutes 
error. 

The statute referred to contains this provision (section 3560, 
Gen. St., 1901) :-— 

All policies issued by companies organized under the pro- 
visions of this act shall expire on the rst day of April in the 
year following that in which they were written. 

The only question here presented is whether, in view of this, it 
was competent for the defendant company by by-law or other- 





* Decision rendered, March 11, 1904. Syllabus by the Court. 
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wise to limit its liability on any policy issued by it to losses 
occurring prior to July 25th. The decision of this question de- 
pends upon the intepretation to be given to the language quoted, 
the purpose and meaning of which can be arrived at only by a 
consideration of other features of the statute of which it is a part. 
The associations provided for by this act are purely mutual. 
They have no capital stock. Losses are paid only from premi- 
ums. If the funds on hand are insufficient to pay all losses in- 
curred in any year, a proportionate reduction is made in their 
payment. If the amount of premium paid in any year exceeds 
the losses and expenses by more than a stated percentage, a part 
of the surplus is returned to those from whom it was received. 
Each person taking out a policy of insurance becomes thereby 
a member of the corporation. No other character of member- 
ship is provided for. An annual meeting of the members is held 
in January, at which one-third of the board of directors are 
chosen for a term of three years. On the next day the directors 
select the officers for the ensuing year. Under this plan it is 
evident that the policy issued performs a double function. It is 
not merely a contract of indemnity between the corporation and 
the insured; it is also an agreement by which the insured be- 
comes a member of the corporation. And it is in the latter 
aspect that reasons are to be found for regulating its duration by 
statute. While it is in force, its holder may participate in the 
annual meeting, and have a voice in the selection of the mana- 
gers of the association. When it expires, he ceases to be a mem- 
ber. The purpose of the Legislature in fixing a time for its ex- 
piration seems to have been to provide a method for perpetu- 
ating the organization by giving all policyholders a standing as 
members until after the annual meeting for the election of 
directors, and perhaps also to prevent policies being written 
covering risks for more than one season. These considerations 
sufficiently account for the provision in question, and assign to it 
a reasonable operation. To give it the further effect of prohibit- 
ing any time limit upon the liability assumed by the corporation 
short of the 1st of April would involve manifest difficulties. The 
statute only authorizes insurance upon growing crops, so that all 
responsibility for loss must necessarily end long before that date. 
Whenever an insured crop is harvested without having been in- 
jured by hail, the policy has served its purpose as a contract of 
indemnity, and ceased to exist as such. The part of the by-law 
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of the defendant company which is here involved reads as fol- 
lows :— 

No loss will be paid which occurs to grain in class A [which 
includes wheat] before it is insured, or after it is harvested, nor 
after July 25th at noon. 

It is argued that so much of the by-law as seeks to limit the 
liability of the company to losses occurring by July 25th is void, 
because the statute extends such liability to April Ist. If the 
argument is sound, then for the same reason the stipulation 
against paying for injuries to grain not harvested in due season 
should be held to be invalid. We do not think that it is sound. 
Just as it was competent for the company and its members, not- 
withstanding the statutory provision that its policies should ex- 
pire April Ist, to agree that no risk should be assumed for grain 
left standing for an undue time, it was competent for them to 
determine in advance by express stipulation what should be con- 
sidered an undue time for the purposes of their business, and to 
agree that there should be no liability for grain left standing after 
July 25th. We hold that the by-law was not in contravention of 
the statute. 

The judgment is reversed, and the cause remanded for further 
proceedings in accordance with the views here expressed. All 
the Justices concurring. 


1905. ] Perry vs. Greenwich Ins. Co. 


SUPREME COURT OF NORTH CAROLINA. 


PERRY 
v8. 
GREENWICH INS. CO.* 


Evidence satisfactory to a jury that an award was fraudulent, or due to 
bias, will justify the setting of it aside. 


Agreement to arbitrate is a waiver of proof of loss, 


A verdict of $750 for a loss justifies the setting aside of an award of $73.50 
as grossly inadequate. 


Appeal from Superior Court, Halifax County. Action by E. 
A. Perry against the Greenwich Insurance Company. From a 
judgment for plaintiff, defendant appeals. 


BusBEE & BUSBEE, for Appellant. 

E. L. TRAvis, CLAUDE K1TcHIN, W. E. DANIEL, and HOWARD 
Aston, for Appellee. 

Brown, J. 

This is a civil action to recover a loss upon a policy of insur- 
ance on account of damage to plaintiff’s dwelling by lightning, 
and to set aside an award of arbitrators because of fraud, corrup- 
tion, bias and undue influence. These issues, which were sub- 
mitted to and answered by the jury, sufficiently disclose the na- 
ture of the action: “(1) Has there been an arbitrament and 
award as to the amount of damages to which plaintiff is entitled . 
under the insurance policy attached to the complaint? Yes. (2) 
Was the appraiser Ellington, at the time of the alleged arbitra- 
tion, disinterested? No. (3) Was the appraiser Faucette un- 
duly, fraudulently and corruptly influenced and controlled in the 
interest of the defendant by said Ellington? Yes. (4) Were 
said appraisers partial to and strongly biased and prejudiced in 
favor of the defendant? Yes. (5) Did plaintiff file with defend- 
ant notice and proof of loss as required by said policy? No. (6) 
Did defendant waive notice and proof of loss? Yes. (7) What 
were the damages done by lightning and fire to the property 
included in the policy? $750, with interest from the time it was 
due until paid.” ‘The defendant appealed from the judgment 
rendered, and assigned eighteen exceptions in the record as 
error. 


* Decision rendered, Feb. 21, 1905. 
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Exceptions I, 2 and 3 relate to the admission of evidence, and, 
in our opinion, are without merit: Boggan vs. Horne, o7 N.C. 
270, 2 S. E., 224. The contentions of defendant (appellant), as 
summarized from the numerous exceptions, are: (1) That in this 
case the plaintiff must establish the allegations of the complaint 
by clear, strong and convincing testimony before the award can 
be set aside. (2) That, it being admitted that no proof of loss 
has been furnished defendant by plaintiff, he cannot maintain 
this action. (3) That there is no evidence in the record sufficient 
to go to the jury upon the issues 2, 3 and 4 relating to the fraud, 
interest and bias of the arbitrators. 

The first contention cannot be sustained. In this state the 
degree or intensity of proof required in civil actions has been 
divided into two classifications only: (1) Those facts which 
must be established by a preponderance of the evidence or to the 
satisfaction of the jury. A jury is not justified in finding any fact 
unless the evidence is sufficient to satisfy their minds of its truth, 
or, what is equivalent and practically the same thing, creates in 
their minds a belief that the fact alleged is true. This we take to 
be substantially what is said by Chief Justice Pearson in Lee vs. 
Pearce, 68 N. C., 77. (2) Those facts which must be established 
to the satisfaction of the jury by clear, cogent and convincing 
proof: Ely vs. Early, 94 N. C., 1. We take those to be the two 
classifications of evidence applicable t6 civil actions, as settled 
by numerous decisions of this court: Lee vs. Pearce, supra, and 
Harding vs. Long (103 N. C., 1), represent the first-named class, 
and Ely vs. Early, supra, and many other similar cases, represent 
the second. That class of cases wherein it is sought to set aside 
deeds, decrees of judicial tribunals, and awards of arbitrators 
upon the ground of fraud, belongs to the first class. “In order 
to establish fraud, it is not necessary that direct affirmative or 
positive proof of fraud be given. In matters that regard the con- 
duct of men, the certainty of mathematical demonstration cannot 
be required. Like much of human knowledge, fraud may be 
inferred from facts established. This means no more than that 
the proof must create a belief, and not merely a suspicion r 
Kerr on Fraud & Mistake, pp. 384, 385. This subject is dis- 
cussed with great clearness and learning by Avery, J., in Harding 
vs. Long, supra, which case is cited and approved in many subse- 
quent opinions. We would be but “threshing old straw” to dis- 
cuss this contention of the defendant further. 

The second contention cannot be maintained. We admit that 
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it is settled law that an action for damages for loss on a “stand- 
ard” fire insurance policy cannot be maintained unless it is al- 
leged and proved that proof of loss has been made before action 
brought in accordance with the terms of the policy. But proof 
of loss can be waived. We are of opinion that it has been, in this 
case, by the agreement to arbitrate, and that his honor was cor- 
rect in so charging the jury. It has been generally held that a 
provision in a policy requiring proof of loss before commencing 
action is a reasonable one. The object is to give the insurer no- 
tice of the loss, and of its extent and character, so the insurer 
may have an opportunity to investigate and settle the loss with- 
out being subjected to an action. When the insurer agrees to 
arbitrate, it is presumed he has investigated and is unwilling to 
pay the loss as claimed by the insured. In this case there was 
not only an agreement to arbitrate, but an actual award of arbi- 
trators, one of whom was selected by the defendant. If the 
award is abortive, it is not the fault of the plaintiff. In Pretz- 
felder’s Case such a defense is characterized by the present chief 
justice as “technical and not meritorious:” 123 N. C., at page 
166. In Insurance Co. vs. Hoiking (115 Pa., 416) it is held that, 
where arbitrators fail to agree upon an award, the plaintiff is not 
compelled to submit to another arbitration, but may forthwith 
bring his action in the courts. Where the insured claims that 
arbitration has failed because of fraud, there is no reason what- 
ever why he should be required to go through the empty form of 
filing a proof of loss before he can commence his action to 
establish the fraud and recover his damages. The Hoiking Case 
is approved in Pretzfelder’s Case, and we again give the decision 
the indorsement of this court. 

The third contention.—After a careful examination of all the 
evidence, we agree with the defendant that there is no sufficient 
evidence that Ellington had any interest in the subject-matter 
of the award. There is no sufficient evidence that Faucette was 
corruptly influenced and controiled by Ellington in the interest 
of the defendant. Prayers for instructions numbered to and 12, 
directed to the second and third issues, should have been given. 
But these are not reversible errors. 

We are of the opinion that there was evidence proper to be 
submitted to the jury upon the fourth issue, and that the finding 
of the jury upon that issttle is amply sufficient to support the 
judgment rendered by the court setting aside the award. There 
are two kinds of fraud which will vitiate an award—positive, as 
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by some act that can be proved; or inferential, where the circum- 
stances so strongly point to dishonesty that the court will con- 
sider the fact of its existence to be clearly indicated. “A com- 
mon case of inferential fraud is when the award is obviously and 
extremely unjust :” Morse on Arbitration & Award, 539. “Where 
there is a charge of fraud or partiality made against an award, 
the fact that it is plainly and palpably wrong would be evidence in 
support of the charge, entitled to greater or less weight, accord- 
ing to the extent or effect of the error and the other circum- 
stances of the case. There might be a case of error in an award 
so plain and gross that a court or jury could arrive only at the 
conclusion that it was not the result of an impartial exercise of 
their judgment by the arbitrators:” Goddard vs. King, 40 Minn., 
164. The settled rule, which is applicable not only to awards, but 
to other transactions, is that mere inadequacy alone is not suffi- 
cient to set aside the award; but, if the inadequacy be so gross 
and palpable as to shock the moral sense, it is sufficient evidence 
to be submitted to the jury on the issues relating to fraud and 
corruption or partiality and bias: Ostrander on Fire Ins. (2d 
Ed.), 596; 3 Cyc., 749; Bispham, Eq. (6th Ed.), 312: Dorsett 
vs. Mfg. Co., 131 N. C., 260. 

The jury have assessed the damage to the house at $750. The 
arbitrators, Ellington and Faucette, assessed the damage at 
$73.50—not one-tenth of the sum awarded by the jury. Dr. 
Perry, one of the plaintiffs, testified that he had known Faucette 
twelve or fifteen years; that Faucette advised witness to take 
him as an arbitrator; that Faucette is a good contractor and 
builder, and had examined the house, and told witness that the 
damages were $750, and advised witness not to take less, and 
for this reason the witness selected him. There was evidence 
offered by plaintiff tending to prove that the actual damage to 
the house was fully $750. The court below charged the jury that 
the award is presumed to be legal and valid; “that, if the award 
is so grossly and palpably inadequate--that is, so grossly and 
palpably small and out of all proportion to the amount of actual 
damage—as to shock the moral sense and conscience and to 
cause reasonable persons to say ‘he got it for nothing,’ then the 
jury may consider this as evidence tending to show fraud and 
corruption or strong bias and partiality on the part of the arbi- 
trators.” This charge is not only sustained by the law, but is 
expressed in well-chosen language, for the use of which his 
honor has the authority of the great names of Pearson and Thur- 
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low. “An inequality so strong, gross and manifest that it must 
be impossible to state it to a man of common sense without pro- 
ducing an exclamation at the inequality of it,” are the words in 
which Lord Thurlow expresses the idea (Gwynne vs. Heaton, 1 
Bro. C. C., 8; Bispham, Equity [6th Ed.], 312); and many cases 
cited by that author in the notes sustain his honor’s clear and 
well-expressed language. 
The judgment is affirmed. 


SUPREME COURT OF APPEALS OF VIRGINIA. 


WARNER MOORE & CO. 
vs. 
WESTERN ASSUR. CO.* 


Where the evidence showed that a policy written on the contents of a 
building was intended to apply to the building adjacent, belonging to 
the same owner, that the rate fixed and the mapping by the agent ap- 
plied only to the latter, although the description applied to the for- 
mer, and that the intention of the owner was to insure in the latter 
building, there is ground for re-formation of the policy, because of 
mutual mistake. 


Appeal from Chancery Court of Richmond. Bill in equity by 
Warner Moore & Co. against the Western Assurance Company. 
From a decree for defendant, plaintiffs appeal. 


CARDWELL, J. 

This appeal is from a decree of the Chancery Court of the city 
of Richmond denying the relief sought in a bill filed by appellants 
against appellee to reform and enforce a certain fire insurance 
policy, issued on the 15th day of December, rtgo1, by appellee, 
through its agents, Julius Straus & Son, to appellants, insuring 
to the amount of $1,000 certain personal property mentioned 
and described in the policy, so that the policy would carry out 
and conform, and be paid according to, the true contract and 
intention of appellants and their agents, J. B. Moore & Co., on 
the one part, and the appellee and its agents aforesaid, on the 
other part; it being alleged that at the time of the execution of 
the policy a mutual mistake was made in describing the building 
in which the property insured was situated. 


* Decision rendered, Jan. 12, 1905. 
VoL. XXXIV.- 46 
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It appears that appellants owned considerable property in the 
city of Richmond, both real and personal, requiring them to take 
out a large amount of insurance for protection against fire, from 
time to time. Among those owned by them are three buildings 
adjoining each other, situated on the south side of Richmond 
Dock, near the foot of Seventeenth Street, and running back 
toward James River. These buildings are generally described as 
the “easternmost,” the “middle” and the ‘‘westernmost.” Each 
of the buildings has a separate insurance rating, both upon them- 
selves and stock contained in them, and has each its own peculiar 
and different description; all insurance policies using practically 
the same descriptive language. 5 

It appears that appellants had a policy of insurance on the 
sasternmost or corner building, as we shall call it in this opinion, 
with the Virginia Fire & Marine Insurance Company, for $1,000, 
and a like policy issued by the same company upon the contents 
of the building, each to expire on the 15th day of December, 1gor1, 
which policies the Virginia Fire & Marine Insurance Company 
refused to renew, whereupon appellants, through J. B. Moore & 
Co., their agents, applied to Julius Straus & Son, insurance 
agents, of the city of Richmond, on the 13th day of December, 
1901, for policies of insurance to take the place of those which 
the Virginia Fire & Marine Insurance Company declined to 
renew; the one being, as above stated, for $1,000 on the corner 
building at the foot of Seventeenth Street, and the other on the 
contents of that building. Upon this application being made, 
Milton J. Straus, one of the firm of Julius Straus & Son, called 
at the office of J. B. Moore & Co., and inquired whether the 
insurance applied for was intended to cover the old sumac mill 
or warehouse—that is, the middle building—stating that, if so. 
the Western Assurance Company (appellee) would not furnish 
the insurance, as it had already declined to do so; and upon 
being informed by J. B. Moore & Co. that it was not the middle 
building, wherein the sumac mill had formerly run, but the cor- 
ner building, Straus took the typewritten slips which had been 
left with his firm when application for insurance was made, back 
to his office, and issued the two policies hereinbefore mentioned 
—-the one on the corner building, and the other on personal prop- 
erty; but in the policy here in question (No. 1,864,265), the 
policy on the personalty, the same is described as being located 
in “a brick and iron-building,” etc., which description applied 
only to the middle building, spoken of also in the record as the 
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sumac mill or warehouse. The typewritten slips spoken of were 
made out by J. B. Moore & Co.’s clerk, and left at the office of 
Julius Straus & Son by him, and in these slips the error was 
begun in describing the location of the personal property, that 
is. the stock intended to be insured. 

Upon issuing the policy upon the stock, etc., Straus made an 
entry on an insurance map which he kept in his office to the 
effect that the property insured was located in the middle or 
sumac warehouse building. 

On December 31, 1901, the corner building was burned, as was 
also the stock therein, and appellee’s agents, Straus & Son, re- 
ported both losses to appellee, and the insurance on the building 
was promptly paid; but payment of the insurance on the stock 
was denied upon the ground solely that the policy described the 
location of the property insured as being in the “brick and iron 
building,” which description applied to the “middle building,” 
where there had been no loss. 

The law applicable to the controversy here is too well settled 
to admit of discussion. In fact, there is practically no contention 
between counsel as to the law of the case; viz., that, while a court 
of equity has jurisdiction to reform and enforce contracts of in- 
surance on the ground of fraud or mistake, relief will not be 
granted in any case except where there is a plain mistake, clearly 
made out by satisfactory and unquestionable proof, or the fraud 
relied on is established by the same degree of proof: Shenandoah 
Valley R. Co. vs. Dunlap, 86 Va., 346, and authorities there cited. 

There is no question of fraud presented in the case under con- 
sideration, but purely a question of fact; namely, whether or not, 
at the time the policy in question was issued, J. B. Moore & Co., 
agents for appellants, and Straus & Son, agents for appellee, 
understood and intended that the policy should cover the stock 
situated in the corner building, which was destroyed by fire on 
December 31, 1901. ; 

That this was the intention of J. B. Moore & Co. is not at all 
questioned, and therefore a consideration of the evidence only 
requires that we ascertain whether or not Straus & Son under- 
stood that they were to insure the stock in that building, and 
intended to do so when they issued the policy. 

As has been observed, the corner building and its stock had 
been previously insured in the Virginia Fire & Marine Insurance 
Company by two separate policies, of $1,000 each—one on the 
stock, and the other on the building. That these policies expired 
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on the 15th day of December, 1901, and in both of them this 
building was described as “the two-story brick, tin-roof building 
situated on the south side of Richmond dock, corner Seventeenth 
Street, used as a warehouse.” Straus & Son were informed of 
these facts, and of the further fact that the policies desired by J, 
B. Moore & Co. on December 13th were to take the place of the 
two policies in the Virginia Fire & Marine Insurance Company, 
which that company had declined to renew. It further clearly 
appears that on that day the location of the building (that is, the 
corner building, upon which the policies desired were to be 
placed, the one on the building and the other on its contents) 
was explained to Milton Straus, who called at the office of J. B. 
Moore & Co. to ascertain definitely the location of the property 
upon which insurance was desired, and, in making the explana- 
tion, reference was made to what is known among insurance peo- 
ple as the “City Insurance Map.” At this interview between 
Milton Straus and J. B. Moore, the rates of insurance were fully 
discussed ; and it appears that there was a book or tariff of rates 
governing insurance in: the city of Richmond, in which every in- 
sured building was rated. Straus & Son are shown to be about 
the best-informed insurance agents in the city of Richmond. 
The book or tariff of rates shows that the rate on this corner 
building was 1% per cent; that the rate on the contents or stock 
was 1.60 per cent; while the rate on the middle or sumac build- 
ing prior to the removal of the sumac mill was 2.50 per cent and 
subsequent to its removal, and at the time of the writing of the 
two policies hereinbeiore spoken of, it was 1.50 per cent. The 
rate charged upon the policy here in question was 1.60 per cent; 
thus showing that Straus understood the location of the building, 
and that the stock, etc., to be insured, was in that building, and 
fixed the rate, which was the proper rate only for the stock con- 
tained therein. There is no question made that the rate charged 
upon the stock, etc., intended to be insured, was the proper rate 
on the property as located in the corner building, and would 
have been an improper rate to charge if it had been located in 
the middle building. 

It is testified to by J. B. Moore, J. B. Moore, Jr., and G. L. 
Cook—the latter being the person who wrote the description or 
form (slips) from which Straus & Son issued the two policies on 
December 13th—that the understanding and intention on their 
part was to insure the stock in the corner building. Milton 
Straus, of the firm of Straus & Son, admits that J. B. Moore 
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informed him that these policies were intended to take the place 
of two similar policies which would soon expire in the Virginia 
Fire & Marine Insurance Company, and the only reason given 
by him for construing the policy here in question as applying to 
the stock in the middle building is that *he was informed by Mr. 
Moore “that the only mechanical appliance in the middle build- 
ing was the power from the gristmill, used in hoisting grain.” 
The point made by Straus in his reason for that construction of 
the policy was that the corn or grist mill, being the westernmost 
building, was the building from which power would have to be 
obtained to run the machinery in the middle building, and that 
the power therefrom would not be likely to be transferred to the 
easternmost or lime warehouse (corner) building, on account of 
its distance, and that the clause in the policy granting ‘“‘permis- 
sion to hoist grain,” etc., could only refer to the middle building 
—the brick and iron building—it being contiguous to the grist- 
mill. This contention of Straus loses its force entirely by reason 
of the fact that the clause granting “permission to hoist grain,” 
etc., is found in the policy issued by appellee through Straus, at 
the same time, on the easternmost (corner) building, which 
policy it never disputed, but promptly paid after the fire occurred. 
No controversy arose as to the location of the property covered 
by the policy here in question until W. B. Robins, a genera! in- 
surance adjuster of Richmond, was sent to adjust the loss sus- 
tained by reason of the fire on the 31st of December, when, in 
examining the policies issued by the companies he represented. 
including appellee, he discovered that, by using the words “and 
iron” between the word “brick” and “building” in the policy here 
in question, the description applied to the middle building instead 
of the corner building, as he construed it; and Milton Straus 
frankly admits in his testimony in the case that up to the time 
that he received this information from Robins, which was about 
ten days after the fire, he had supposed that the policy applied 
to the contents of the corner building, and that he had made a 
mistake in mapping the risk. He could not have supposed that 
the policy applied to the contents of the corner building if he 
had not intended that the policy, when issued, on the 13th of 
December, was to cover the contents of that building. He there- 
fore practically admits that he, as did J. B. Moore, intended and 
understood that the policies issued to appellants on December 
13th—one on the corner building, and the other on its contents— 
applied to that building and its contents. Robins is wholly un- 
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able to explain, nor does Straus attempt to explain, why Straus 
& Son should have charged the rate applicable only to the con- 
tents of the corner building, if it was intended that the policy 
should apply, and did in fact apply, to the contents of the middle 
building, except to suggest that at that time there was some 
confusion of rates by reason of legislation on the subject of 
insurance. 

The facts, upon which appellee greatly relies, that the descrip- 
tion of the building in the two policies was dissimilar, and that 
the application for insurance and the policy on the stock, etc., 
referred more clearly to the middle than to the corner building, 
covered by the other policy, are not a sufficient reply to appel- 
lant’s contention that there was a mutual mistake, in the face 
of the evidence that appeilee’s agent, Straus, knew (which he 
admits) that “both policies, taken together, were intended to 
protect a building, and the stock in it;” that the application and 
policy on the building contained some expressions descriptive of 
the corner building, and some descriptive of the middle build- 
ing; that the policies were not issued till the applications there- 
for had been taken by Straus to J. B. Moore & Co., who ex- 
plained to him that the insurance was desired on the corner 
building and its contents, and not the middle building, upon 
which appellee had already declined to place insurance; and 
that Straus supposed that the policy here in question applied 
to the stock in the corner building, and thought he “had made a 
mistake in mapping the risk,’’ until informed differently by 
Robins about ten days after the fire. After stating on cross- 
examination, “I thought the building and the stock were the 
same location,” Straus was asked: “You understood, then, that 
the stock was contained in the building which was insured under 
the other policy? Ans. Yes, sir. Q. Was it not your intention, 
in issuing these two policies, that the policy on the stock should 
cover that stock which was then contained in the building which 
was covered by the other policv? Ans. I understood so from 
the interview I had with Messrs. J. B. Moore & Co.” 

Under these circumstances, we are of opinion that there was 
a mutual mistake, which should be corrected, and the policy in 
question re-iormed. The decree appealed from will therefore 
be reversed, and the cause remanded to the Chancery Court of 
the City of Richmond, to be further proceeded with in accord- 
ance with this opinion. 
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SUPREME COURT OF WISCONSIN. 


URWAN 
vs. 
NORTHWESTERN NAT. LIFE INS. CO.* 


An agent of insurer, it was alleged, secured an application for a policy of 
lite insurance, together with an application for a special agents’ con- 
tract, and in order to make the appointment as such agent effectual. 
the applicant was required to pay the premium on the policy for a 
year, the agent representing that the contract would contain certain 
provisions as to compensation, etc. 


Held, In an action to recover back the premium paid with interest, on the 
ground of false representations as to the agency contract, that the two 
contracts must be considered together in order to determine the in- 
tention of the parties. 


Held, That the fact that the agent guaranteed that the provisions would 
be incorporated was not ground for an action against the company in 
tort for false representations. 


Held, That where the agency contract as sent did not contain the stipu- 
lated provisions which were the inducements for the applicant to sign 
the two contracts, he was entitled to recover back the money paid. 


Heid, That the applicant was not in pari delicto with the insured, so as to 
be debarred from prosecuting the suit because his agency contract 
was an inducement to insure in violation of the anti-discrimination 
statute. 


Appeal from Circuit Court, Oconto County. Action by Frank 
A. Urwan against the Northwestern National Life Insurance 
Company. From a judgment in favor of plaintiff, defendant 
appeals. 

Statement of facts by CASSODAY, J. 

This is an action to recover $159.55, paid by the plaintiff to the 
defendant February 5, 1903, as the first annual premium for a 
policy of insurance upon the plaintiff's life of $5,000, on the 
twenty-payment life plan, to be issued by the defendant under 
the circumstances hereinaiter named, with interest thereon from 
the day named. The complaint alleges in effect that, in making 
the application and paying the premium mentioned, the plaintiff 
was induced by the defendant by false and fraudulent representa- 
tions made by the defendant to the plaintiff, and upon which the 
plaintiff relied; to wit: The defendant represented and guaran- 
tied to the plaintiff that by such application he would, if the same 
should be granted and the policy issued, thereby become a mem- 
ber of the defendant’s state board of special agents in Wisconsin 


* Decision rendered, June 23, 1905. 
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for twenty years, if his policy continued so long in force, and rep- 
resented and guarantied to the plaintiff that his duties as a mem- 
ber of such board would consist solely in doing the things therein 
alleged and represented, and guarantied to the plaintiff that he 
would not and could not, under the defendant’s rules, be removed 
from his position on the board except for cause, and after notice 
and hearing, and represented and guarantied to the plaintiff that, 
for his services as such member as therein set forth, he would re- 
ceive as compensation the several amounts therein stated, which 
amounts were fixed and absolute, and depended upon no con- 
tingency, and represented and guarantied to the plaintiff that the 
premium upon his policy was fixed and unchangeable in amount, 
with no right under the law for the defendant to levy any assess- 
ment on the plaintiff or on any of its policyholders, or to reduce 
the amount payable to the plaintiff upon settlement under the 
policy; that such guaranties and representations were false and 
fraudulent in this: that the contract tendered by the defendant 
to the plaintiff differed in several respects, as therein stated, irom 
the one so represented and guarantied (particularly as to the du- 
ties to be performed by the plaintiff, and as to his removal with- 
out notice or hearing, and as to his compensation being unfixed 
and dependent upon contingencies); that the defendant had the 
legal right to levy assessments upon the plaintiff and other poli- 
cvholders; that the premium on the plaintiff's policy was not 
fixed and unchangeable; that the defendant had the right to 
reduce or scale down the amount to be paid to the plaintiff upon 
settlements under the policy—all of which facts were known to 
the defendant at the time and unknown to the plaintiff; that the 
plaintiff believed and depended upon such false and fraudulent 
representations and guaranties in making such application and 
paving such premium, and the same were a material considera- 
tion to plaintiff in making the contract; that the defendant knew 
that they were false and fraudulent, and that the plaintiff believed 
and depended upon them as material to the contract ; that Febru- 
ary 14, 1903, the plaintiff received by mail the policy of insurance 
so contracted for, and the contract referred to, as a member of 
the defendant’s state board of special agents, which contract the 
plaintiff never signed, for the reason that after making such 
application he discovered that such representations and guaran- 
ties were false and fraudulent, as above stated, and as learned 
irom such proposed written contract, and so refused to accept 
of such proposed contract and policy, and immediately notified 
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the defendant of such non-acceptance, and held the same subject 
to the defendant’s order, and offered to return the same, and de- 
manded repayment of the premium so paid, all of which the de- 
fendant refused. The defendant answered by way of admissions, 
denials and counter allegations to the effect that the written 
application should be the only basis for issuing the policy, and 
the same was issued thereon; that at the time of making such 
application the plaintiff also made application in writing to be 
appointed one of the defendant's special board agents, and he was 
thereupon duly appointed as such, without any consideration 
therefor. 

A jury having been waived, and trial had, the court found, as 
matters of fact, in effect, that the plaintiff was induced to applv 
for such policy and contract, and pay the $159.55. by the defend- 
ant’s representations that the plaintiff would, upon receiving the 
policy, thereby become a member of such board of special agents 
for twenty years, if the policy continued so long in force; that 
his duties as such member would consist solely in sending yearly 
the names of ten persons who should be, in his judgment, good, 
insurable risks; that the plaintiff would and could not be re- 
moved except for cause, after notice and hearing, and that the 
plaintiff should receive as compensation therefor the several 
sums named in the complaint, which amounts were fixed, abso- 
lute, andl depended upon no contingencies; that the written con- 
tract tendered by the defendant to the plaintiff in pursuance of 
such application did not require the plaintiff, in addition to send- 
ing ten names, as nientioned, to perform all other duties required 
of him by the detendant, nor that the plaintiff might be removed 
as such member of the board without notice and hearing; that 
such written contract did not provide that the plaintiff should 
receive the fixed and stated sums as compensation as represented 
by the defendant, but, on the contrary, provided that he should 
share in a certain fund, the amount of which depends upon the 
amount of business to be done by the defendant each year, and 
that such representations that his compensation should be fixed 
and absolute were false; that such false representations were the 
inducement which caused the plaintiff to apply for such policy 
and contract. and pay the $159.55. that the policy and contract 
were so applied for and the $159.55 so paid February 5, 1903; 
that, promptly upon the receipt of the policy and contract, the 
plaintiff declined to accept the same, and promptly offered to 
return the policy and written contract, and demanded the repay- 
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ment of the $159.55 so paid, but the defendant refused to accept 
the policy and contract and repay the money. And as conclu- 
sions of law the court found, in effect, that the plaintiff was en- 
titled to judgment against the defendant for $159.55, with interest 
from February 5, 1993, and costs of suit. From the judgment 
entered thereon accordingly, the defendant brings this appeal. 


BurR W. JONES (BROWN & KERR, of Counsel), for Appellant, 
Crasson & CLASSON, for Respondent. 


Cassopay, C. J. (after stating the facts). 

The plaintiff's written application for insurance was made and 
signed by him February 5, 1903, and was in the usual form, with 
answers to questions by the medical examiner and the answers 
of the medical examiner, with this indorsement upon the margin 
inredink: “It is agreed that the company is responsible for no 
representations not contained in its ratebook and printed mat- 
ter.” The plaintiff's written application for appointment as one 
of the defendant’s “board of special agents, limited to four hun- 
dred full, or proportionate number of half members, under its 
special agent’s contract for Wisconsin,” was made at the same 
time and was dated on the same day as the application for the 
policy; and it was therein stated, in effect, that the plaintiff un- 
derstood that he should not be required to take out a policy 
because of his application, or the issuance to him of such agency 
contract, and that his compensation was to be for services actu- 
ally rendered. That application was witnessed by the defend- 
ant’s local agent, “P. J. Bryan”—the same person to whom the 
plaintiff paid the $759.55, and who “witnessed and recom- 
mended” the plaintiff's application for the policy. The policy and 
special agent’s contract are both signed by the president and sec- 
retary of the defendant, and both dated February 11, 1903; 
being six days after the plaintiff had signed such applications 
Such policy and written contract were received by the plaintiff by 
mail from the defendant February 14, 1903, accompanied by a let- 
ter from the defendant’s president stating “in explanation” that 
such contract was “entirely independent of” the plaintiff's policy ; 
that he would “be required to perform the duties set forth in the 
special contract ;” and that he was “thereby advised” that it was 
“a rule of the company that, should a special agent holding spe- 
cial contract permit his policy to terminate by reason of non- 
payment of premium,” it should “be deemed that he” had “ceased 
to give the company the benefit of his influence and good will,” 
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and had “forfeited all rights under said contract,” and then, by 
way of postscript, added “that, in order to avail oneself of the 
privileges of the special contract, the agent must also continue 
payment of the premium ior the full term provided by his policy.” 
The answer alleges and the defendant claims that the $159.55 
here sought to be recovered back was paid by the plaintiff to the 
defendant exclusively as the first year’s premium on the policy, 
and that that was a transaction entirely separate and independent 
of the plaintiff's application to be appointed as one of the defend- 
ant's board of special agents, mentioned, and which appointment 
was to be made without consideration. But in order to make 
such appointments effectual, the plaintiff was bound by the terms 
of the contract to continue the payment of the premium for the 
full term of the policy, and he was induced to pay the first year’s 
premium on the policy in order to secure the special agent’s con- 
tract as well as the policy. In other words, the two contracts 
thus applied for, though separate in form, were both agreed upon 
at the same time as one transaction, and must be considered to- 
gether for the purpose of determining the character of the trans- 
action and the intention of the parties: Herbst vs. Lowe, 65 
Wis., 316, 320, and cases there cited; Stapleton vs. Brannan, 102 
Wis., 28, and cases there cited. The trial court properly so con- 
sidered them. 

2. It is claimed that the false and fraudulent representations 
alleged in the complaint and found by the trial court are not sus- 
tained by the evidence. This claim is based upon the theory that 
such representations were all alleged and found to have been 
made at the time the plaintiff signed such applications and paid 
such premium, February §, 1903, and related to the things which 
were to be contained in the contract which it was then agreed 
that the defendant should subsequently prepare and execute, and 
which the defendant did not execute until six days thereafter, 
and which the plaintiff did not receive until nine days thereafter. 
In other words, and in consideration of such applications so 
signed by the plaintiff and the money so paid by the plaintiff, the 
defendant, through its locai agent, “represented and guarantied 
to the plaintiff,” to use the language of the complaint. that such 
contract, when so executed, would contain the things so “repre- 
sented and guarantied to the plaintitf.”. This was nothing more 
than an agreement or promise as to what the contract, when sub- 
sequently prepared and executed, should contain. The breach 
of such an agreement or promise did not constitute a cause of 








732 Insurance Law Journal. [Aug. 


action in tort for false and fraudulent representations: “It is 
well settled that such representations are not actionable unless 
they were not only relied upon by the vendor, but related to some 
present or past state of facts; that the mere failure to perform a 
promise or to make good subsequent conditions which had been 
assured is insufficient to maintain an action for deceit:” Field 
vs. Siegel, 99 Wis., 605, 6c9, and cases there cited. See Warner 
vs. Benjamin, 89 Wis., 290, 296; Louis F. Fromer & Co. ys. 
Stanley, 95 Wis., 64; Patterson vs. Wright, 64 Wis., 289. In 
drawing the complaint in the case at bar the pleader seemingly 
did not have in mind the broad distinction between a false repre- 
sentation as to a present or past state of facts, as the basis of an 
action in tort, and a representation or promise as to future con- 
ditions and things subsequently to be performed or furnished or 
supplied. But the complaint, when carefully analyzed, must be 
construed as indicated. This is apparent when it is observed 
that the false representations are therein alleged to have been 
made February 5, 1903, and that their falsity was discovered 
when the plaintiff received the policy and contract by mail, Feb- 
ruary 14, 1903. And so the learned trial judge states in his writ- 
ten opinion that the plaintiff's “case does not rest upon an alleged 
guaranty and its breach, but upon the false representation as to 
the terms of the written contract that the defendant was to give 
him. * * * He merely falsely represented to the plaintiff the 
terms of the written contract that the company would make with 
him as an inducement to his taking the policy of insurance.” We 
are constrained to hold that the complaint, when properly con- 
strued, did not allege that the representations made constituted 
a cause of action for deceit, and the findings of the court are in 
line with the allegations of the complaint. But it does not fol- 
low that the plaintiff has no cause of action for rescinding the 
contract and recovering back the money paid. On the contrary, 
and according to the findings of the court, the proposed written 
contract which the defendant prepared and executed and sent to 
the plaintiff differed essentially from the one which the defendant 
had orally agreed to give to the plaintiff, and which had consti- 
tuted the inducement for him to sign the two applications and 
pay the $159.55. This being so, it is claimed that the plaintiff 
had the lawful right to reject the written contract and policy and 
demand back his money, as he did: Woodle vs. Whitney, 23 
Wis., 55; Rounsavell vs. Pease, 45 Wis., 506; School District 
vs. Hayne, 46 Wis., 511; Sherwood vs. Merritt, 83 Wis., 233; 
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Parry Mig. Co. vs. Tobin, 106 Wis., 289. The proposition of 
law stated is elementary: 24 A.& E. E. L. (2d Ed.), 643. The 
only question is whether such right of action is barred by reason 
of the statute about to be cited, as claimed by the defendant. 

3, On the part of the plaintiff it is contended that, had the 
policy of insurance and the special agent’s contract been accepted 
by the plaintiff, they would have been absolutely void, under the 
statute which declares that “no life insurance company doing 
business in this state shall make or permit any distinction or 
discrimination in favor of individuals between insurants of the 
same class and equal expectation of life in the amount or pay- 
ment of premiums or rates charged for life or endowment poli- 
cies, or in the dividends or other benefits payable thereon or in 
any other of the terms and conditions of the contract it makes; 
nor shall any such company or any agent thereof make any con- 
tract or agreement as to such contract other than as plainly ex- 
pressed in the policy issued pursuant thereto, nor pay or allow, 
or offer to pay or allow, as an inducement to insurance, any re- 
bate of premium payable on the policy, or any special favor or 
advantage in the dividends or other benefits to accrue thereon, 
or any valuable consideration or inducement whatever not speci- 
fied in the policy:” Section 19550, Rev. St., 1898. The manifest 
purpose of this section of the statute was to prohibit any distinction 
or discrimination in favor of insurants of the same class and equal 
expectation of life, and to prohibit the making of any contract or 
agreement as to such insurance not expressed in the policy, and 
to prohibit any rebate of premium payable on the policy as an 
inducement to insurance, or any special favor or advantage not 
specified in the policy. Such provisions are followed by a re- 
quirement that the Commissioner of Insurance shall revoke the 
license of any company or person violating the section. A similar 
statute in Maine was construed in that state ‘“‘to require life insur- 
ance companies to give equal terms to those persons whom it 
insures that are of the same class, and to stipulate the terms of 
insurance in their policies, and to accord to none any other :” 
State vs. Schwarzschild, 83 Me., 261. So, under a similar statute 
in Michigan, it was held in that state that an action could not “be 
maintained by the company on a note given for the premium on” 
a policy issued by the company in violation of such statute: 
State Life Ins. Co. vs. Strong, 127 Mich., 346. In that case, as in 
this, counsel for the company contended that the contract for 
the “insurance was separate and distinct from the advisory rep- 
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resentative contract,” but the court held “that they were both a 
part of one transaction, and within the prohibition of the statute,” 
Following that decision, it was subsequently held in that state 
that such statute was “violated where an insurance company con- 
tracts to pay one of its officers a stated percentage of its premium 
receipts, with the understanding that the same shall be appor- 
tioned among certain persons, to be known as a ‘board oi ref- 
erence, as an inducement to their becoming policyholders in the 
company:” Life Ins. Co. vs. Com’r of Ins., 128 Mich., 86. So 
in a later case in that state, the local insurance agent, in viola- 
tion of such statute, had induced the defendant to take the insur- 
ance by giving him the benefit of the agent’s commission of one- 
half the premium—taking the note in suit for the balance—and, 
in an action by such agent on such premium note, the amount of 
which the agent had himself paid to the company, it was held that 
the note was void for want of consideration, by reason of the 
illegality of the insurance contract. And it was further held that 
it was the duty of the court to take notice of such illegality with- 
out its being pleaded in defense of the action on the note: Heff- 
ron vs. Daly, 133 Mich., 613. It is well settled that a contract 
made in violation of a valid statute is void, although it does not 
therein expressly so declare: g Cyc. L. & P., 475, 476, and 
numerous cases there cited. So ‘“a,statute prohibiting the mak- 
ing of contracts, except in a certain manner, ipso facto makes 
them void, if made in any other way:”’ Id. A®tna Ins. Co. vs. 
Harvey, 11 Wis., 394; Melchoir vs. McCarty, 31 Wis., 252; Citi- 
zens’ Bank vs. Jones, 117 Wis., 446, 452, and cases there cited; 
Miller vs. Post, 1 Allen, 434; Sawyer vs. Smith, 109 Mass., 220; 
Copeland vs. Boston Dairy Co., 184 Mass., 209; Bank of U. S$. 
vs. Owens, 2 Pet., 527; Foley vs. Speir, 100 N. Y., 552; Buckley 
vs. Hiumason, 50 Minn., 195. it is obvious that the insurance 
contract applied for by the plaintiff, and upon which he paid the 
first premium of the twenty annual installments, and which the 
defendant at the time of such payment agreed to execute and 
send to the plaintiff, was contrary to the statute, and hence void. 
This is virtually conceded by counsel for the defendant. But it is 
claimed that, while either party could successfully resist the en- 
forcement of such a contract, neither could recover upon a cause 
of action based upon or traceable through such illegal contract. 
This is on the theory that the parties are in pari delicto, and the 
law leaves them where it finds them. Numerous adjudications 
of this court are cited by counsel in support of the proposition. 
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There is no intention here of departing from the established rule 
in such cases. But there are exceptions to the rule. Thus Lord 
Mansfield, C. J., mentions “two sorts of prohibitions enacted by 
positive law, in respect of contracts.” The first is “to protect 
weak and necessitous men from being overreached, defrauded or 
oppressed. There the rule * * * does not hold, and an action 
will lie, because, where the defendant imposes upon the plaintiff, 
it is not par delictum.” The other “sort of prohibitions is 
founded upon general reasons of policy and public expedience. 
There both parties offending are equally guilty: Clark vs. Shee, 
1 Cowper, 197. The exception thus stated has been expressiy 
sanctioned by this court in some of the cases cited by counsel for 
the defendant: Melchoir vs. McCarty, 31 Wis., 252, 255; Clarke 
vs. Lincoln Lumber Co., 59 Wis., 655, 661. In the case last cited, 
Mr. Justice Taylor, speaking for the court, mentions that excep- 
tion and another in the following language: “The cases , 
in which the court has held-that money paid upon a void contract 
may be recovered back by the payor are cases either where the 
contract itself is not prohibited by law, but is declared to be void 
because not made or evidenced in the manner prescribed by law, 
or where the contract is declared void by law as to one party in 
order to protect the other against injustice and oppression.” 
Counsel for the defendant concedes that in enacting the statute 
in question “the intention of the Legislature undoubtedly was to 
protect policyholders in general against any distinction or dis- 
crimination.” The penalty prescribed by the statute in question 
is to revoke the license of “any company, officer, agent, sub- 
agent, broker or solicitor” who “has violated any provision” of 
the section. The statute inflicts no penalty or forfeiture upon the 
insurants so sought to be protected. Such protection, in the 
language of the English court quoted, was “to protect” such 
policyholders “from being overreached, defrauded or oppressed.” 
Besides, the contract of insurance was not fully executed. On 
the contrary, it was not only executory in form, but the terms, 
whick were to be in writing, were not yet completely agreed 
upon. The mere fact that the plaintiff had signed such applica- 
tions and paid such first installments did not preclude him from 
the right of inspecting the written contract and policy, when re- 
ceived. Upon such inspection he had the legal right to accept or 
reject the same, of course, subject to any conditions the law im- 
posed. It was not complete without acceptance, expressed or 
implied. The plaintiff having promptly rejected the written con- 
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tract as not being the one contracted for, the only remaining 
question is whether he can recover back the money so paid. It is 
said in a very recent English treatise that an action “may be 
maintained to recover back money received under a special con- 
tract which has been abandoned or rescinded, or the perform- 
ance of which has been prevented by the wrongful act of the party 
who has received the money:” Addison’s Law of Contracts 
(10th Ed.), 433. And again, “So long as an illegal contract con- 
tinues executory,” the law “implies from the person who has re- 
ceived money in furtherance of the execution of the contract a 
promise to refund it, in favor of the party who paid the money 
and who repudiates the illegal transaction, and an action upon 
this implied promise may be maintained against a person who 
has received money upon an illegal insurance or wager at any 
time before the happening of the event which is to decide the 
adventure:” Id. Among the cases cited in support of the state- 
ment are the following: ‘Tenant vs. Elliott, 1 Bos. & Pul., 3; 
Farmer vs. Russell, 1 Bos. & Pul., 296; Pappenden vs. Randall, 
2 Bos. & Pul., 467, 470, 471; Smith vs. Bickmore, 4 Taunton 
474; Palyart vs. Leckie, 6 M. & S., 290; Hastelow vs. Jackson, 
8B. & C., 221; Varney vs. Hickman, 57 E. C. L., 271; Clark vs. 
Shee, supra. See, also, White vs. Franklin Bank, 22 Pick., 181. 
Thus it was held in New York at an early day that, “where money 
is advanced upon a contract which is malum prohibitum merely, 
it may be recovered back by an action proceeding upon a dis- 
aftirmance of the contract:” Utica Ins. Co. vs. Kip, 8 Cow., 20 
So it has been held that “while an illegal contract is still execu- 
tory either party may rescind the contract and recover any prop- 
erty he may have put up, but, if the contract has been executed, 
nothing paid or delivered can be recovered:” Bernard vs. Tay- 
lor, 23 Ore., 416. ‘To the same effect, Spring Co. vs. Knowlton, 
103 U.S., 49. In the case at bar the plaintiff does not seek the 
aid or affirmance of the illegal contract, but a disaffirmance of it, 
and to place the parties where they were before they attempted 
to make the contract. We find nothing in the decisions of this 
court to the contrary. See Kiewert vs. Rindskopt, 46 Wis., 481, 
486; Wells vs. MeGeoch, 71 Wis., 235, 236. We conclude that 
the action can be maintained. 
The judgment of the Circuit Court is affirmed. 
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SUPREME COURT OF NEBRASKA. 


BANKERS’ UNION OF THE WORLD 
v8. 


MIXON.* 


An untrue representation in an application for insurance will not vitiate 
the policy unless it is of such a nature that it might have been an in- 
ducement to issue the policy. If it appears from the whole record 
that the representation could not have been relied upon by the insurer, 
it will be disregarded. 


It is competent for the insured to waive all claim under the policy in case 
oi death resulting from smallpox, and to make such waiver binding 
upon the beneficiary under the policy by apt words for that purpose 
expressed in the application. 


Error to District Court, Douglas County. Action by Brice F. 
Mixon against the Bankers’ Union of the World. Judgment for 
plaintiff Defendant brings error. 


MATTHEW GERING, for Plaintiff in Error. 
J. L. Kauey, for Defendant in Error. 
SEDGWICK, J. 

The defendant in error, Brice F, Mixon, as plaintiff in the 
court below, recovered a judgment against the plaintiff in error 
upon a beneficiary certificate issued upon the life of plaintiff’s 
father, William Riley Mixon. The insured was a resident of 
Louisiana, and died on the 12th day of February, 1goo. It is 
admitted that he paid the dues regularly, and complied with all 
of the provisions of the contract upon his part to be performed; 
but the defendant insists that the plaintiff is not entitled to re- 
cover in this action because of an alleged misstatement made in 
the application for the insurance, and because the insured waived 
all benefits under the beneficiary certificate in case of his death 
resulting from smallpox, of which disease the defendant alleges 
the insured died. There is some discussion in the brief in regard 
to the waiver or enforcement of forfeitures of insurance policies, 
but these discussions are foreign to this issue, as no question oi 
forfeiture is involved. 

1. The first question presented in the briefs is upon the objec- 
tion of the defendant that the insurance is void because of a mis- 
statement of fact in the application. One of the questions asked 





* De cision rendered, June 8,1905. Syllabus by the Court. 
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of the applicant was, “Have vou been successfully vaccinated 2” 
to which his answer was, “No;”’ and it is insisted by the de- 
fendant that the evidence shows that the applicant had at that 
time been successfully vaccinated, and that therefore his state- 
ment was false, which invalidates the insurance. It is difficult to 
understand how the defendant can seriously urge such a conten- 
tion. If we suppose that it is conclusively shown that the appli- 
cant just prior to making this statement had been successfully 
vaccinated, and that therefore the statement was unquestionably 
untrue, there is nothing in this record from which it might be 
found that such a statement was material to the risk, or that the 
defendant relied thereon. In Kettenbach vs. Omaha Life Ass’n 
(50 Neb., 846, 70 N. W., 392), the law is stated to be “that, in 
order for such representations to constitute a defense to an action 
on the policy, it is incumbent upon the insurance company to 
plead and prove that the statements and answers were made as 
written in the application, that they were false, that they were 
false in some particular material to the insurance risk, that they 
were made intentionally by the insurer, and that the insurance 
company relied and acted upon such statements.” This state- 
ment of the law has since been many times approved: Royal 
Neighbors of America vs. Wallace (66 Neb., 543, 92 N. W., 897); 
and, upon rehearing of this last case, 99 N. W., 256, 102 N. W., 
1020. It appears from the record that it was the policy of the 
company not to insure against death by smallpox unless the in- 
sured had been successfully vaccinated, and therefore it is 
affirmatively shown by the record that the company, in contract- 
ing this insurance, did not rely upon the applicant's statement 
that he had not been succesfully vaccinated. It is enough to de- 
feat this objection if the defendant has failed to make it appear 
that this statement of the applicant furnished some inducement 
of the company to enter into the contract. 

2. Following the answer of the applicant that he had not been 
succesfullly vaccinated, the application contained these words :— 

If not, sign waiver. 

Waiver.—I agree to waive all benefits under a benefit cer- 
tificate which may be issued to me, in case of my death or total 
or permanent disability resulting from smallpox. W. R. 
Mixon. Applicant to sign name in full. William Riley Mixon. 
The defendant insists that the death of the insured resulted 

from smallpox, and that, by reason of the foregoing waiver, this 
loss was not insured against. The suggestion of the plaintiff 
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that this waiver was not binding upon the beneficiary is without 
foundation, since it waives benefits in case of death, and such 
benefits could accrue to no one except the beneficiary under the 
certificate. It is also suggested by the plaintiff that fraternal 
beneficiary companies cannot contract for such waivers of lia- 
bility. No reason is given upon which to base such a suggestion, 
and we are not aware of any. ‘lhe right of the parties to so limit 
their contracts was recognized in Sovereign Camp Woodmen of 
the World vs. Woodruff, 80 Miss., 546. The question, then, is 
whether the death of the insured resulted from smallpox. This 
case was tried by the court without the intervention of a jury, 
upon documentary evidence, a part of which was an agreed state- 
ment of facts submitted in lieu of the oral evidence of witnesses. 
In this statement of facts it is stipulated that Dr. J. W. Lambert, 
the medical examiner of the company, would testify “that small- 
pox was prevalent in the community where Mixon lived at the 
time of his death, and that Mixon died of smallpox.” It is also 
stipulated that six other witnesses named in the stipulation 
“would swear upon the stand, if personally present, that the de- 
ceased, William Riley Mixon, died of smallpox.” It is also stipu- 
lated that the plaintiff and five other witnesses “would testify, if 
personally present, that the deceased died of a complication of 
diseases; viz., pneumonia and smallpox,” and “that the only 
medical witness who testified as to the disease which caused the 
death of Mixon was Dr. J. W. Lambert, the medical examiner of 
defendant order.” Upon this evidence the trial court found that 
the insured died of smallpox. ‘The trial court entered judgment 
for plaintiff on account of the erroneous conclusion that the fact 
that the death resulted from smallpox was immaterial. We think 
that the evidence abundantly supports the special finding of the 
cause of death. Smallpox was prevalent in the community at the 
time. All of the witnesses agreed that the deceased was afflicted 
with smallpox at the time of his death. The stipulation is that 
some would testify that he died of smallpox complicated with 
pneumonia, and some would testify unqualifiedly that he died of 
smallpox. This stipulation shows that the insured was afflicted 
with smallpox, which resulted in his death, and, under the condi- 
tions of his insurance, there can be no recovery. 

The judgment of the District Court is therefore reversed. and 
the cause remanded. 
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COURT OF APPEALS OF KENTUCKY 


ROCHESTER GERMAN INS. CO. 





v8. 
PEASLEE-GAULBERT CoO. 


ee ee 


NATIONAL FIRE INS. CO. 





- 


v8. 


SAME. 


PACIFIC FIRE INS. CO. ET AL. | 
v8. 
LOUISVILLE LEAD & COLOR CO.* J 


The word “noon” in a policy is not so fixed in its meaning as to exclude 
parol evidence to show the intentions of the parties and their under- 
standing in its use, and such evidence is admissible to show a general 
usage oi applying the term to the hour of twelve as shown by standard 
time. 

An instruction that if, at the time the policy issued, there existed at the 
place of contract a usage as to such meaning so well settled that the 
parties contracted with reference to it, such usage would govern, was 
correct. 

When the building containing the insured goods was not attacked by fire 
until the policy had expired, the latter is exempt although the fire was 
raging in an adjacent building and their destruction was imminent 
while the policy was in force. 


Appeal from Jefferson Circuit Court, Common Pleas Branch, 
Third Division. 

Appeal from Jefferson Circuit Court, Common Pleas Branch, 
First Division. 

Appeal from Jefferson Circuit Court, Common Pleas Branch, 
Second Division. 

Actions by the Peaslee-Gaulbert Company and by the Louis- 
ville Lead & Color Company against the Rochester German In- 
surance Company and others. From judgments in favor of 
plaintiffs in each case, defendants appeal. Judgment affirmed as 
against the National Fire Insurance Company and the Pacific 
Fire Insurance Company, and reversed as to the Rochester Ger- 
man Insurance Company. 





*%* Decision rendered, June 15, 1905. 
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}IBSON, MARSHALL & GIBSON, BODLEY, BASKIN & FLEXNER 
and A. S. BRANDEIS, for Appellants. 

HuMPHREY, HINES & HuMpPHREY, and TRABUE, DOOLAN & 
Cox, for Appellees. 


O’REAR, J. 

The Peaslee-Gaulbert Company and Louisville Lead & Color 
Company are distinct corporations, but operating together a 
plant for the manufacture and sale of paints, oils, and so forth. 
The plant consisted of three buildings, located at Fifteenth Street 
and Portland Avenue, in Louisville. The buildings were sepa- 
rated by alleys, occupied by railroad tracks, but were connected 
by overhead bridges, with doors at their ends. Two of the build- 
ings, one owned by the Peaslee-Gaulbert Company, known as 
the “Fifteenth Street Warehouse,” and another owned by the 
Louisville Lead & Color Company, known as the “factory” 
building, were also physically connected, in addition to the 
bridges mentioned, by a belt canopy, extending from one build- 
ing to the other, and formerly used to shelter a belt operated 
from the factory building, so as to run a pulley and elevators in 
the warehouse building. It had not been used, though, for some 
time, and was left so that it afforded an opening from one build- 
ing to the other, the canopy or chute constituting a sort of flue 
or vent. All the properties, including the contents of the Fif- 
teenth Street warehouse building, were insured against loss or 
damage by fire under a number of policies issued by various 
companies, including the policies sued upon in these actions. 
The policies are identical in terms. Two of the cases (National 
Fire Ins. Co. vs. Peaslee-Gaulbert Co. and Pacific Fire Ins. Co. 
vs. Louisville Lead & Color Co.) present the same sole question 
for decision on this appeal. The other case, Rochester German 
Ins. Co. vs. Peaslee-Gaulbert Company, presents the same ques- 
tion and one other. Hence the appeals are heard and decided 
together, though coming from different branches of the Circuit 
Court. 

The question for decision that is common to all the cases is 
the construction of the term “noon” contained in the clauses of 
the policies which reads, “does insure [the insured] from the 
first day of April, to901, at noon, to the first day of April, 1902, at 
noon.” A fire occurred in the insured premises on April 1, 1902, 
by which all the insured property was totally lost. Whether the 
loss occurred before “noon” of that day is the question. The fire 
originated in the “factory” building at about 11:45 a. m., stand- 
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ard time. ‘The alarm was turned in at the fire department of the 
city at 11:59 a. m., standard time, according to the records of 
that department. The difference between central standard time, 
based upon the mean time of the ninetieth meridian west of 
Greenwich, and mean solar time at Louisville, 1714 minutes. 
So that at 11:45 a. m., standard time, it would be reckoned 
12:02% p. m., sun time at Louisville. In declaring upon the 
policies plaintiff pleaded: ‘The plaintiff states that the word 
‘noon’ contained in said policy, and at the time said policy was 
issued, had two meanings, largely dependent upon the com- 
munity in which said word was used. One of these meanings 
was 12 o'clock midday by what is commonly called ‘sun time,’ 
and one was 12 o'clock midday by what is commonly called 
‘standard time.’ Said fire occurred after 12 o’clock midday, sun 
time, and before 12 o’clock midday, standard time, as was in 
use in Louisville, Ky., where the property destroyed and dam- 
aged was situated. At the time said policy was executed and 
delivered the word ‘noon,’ as used in the city of Louisville, in 
business transactions, in making engagements, and in ordinary 
speech and writing was understood to mean 12 o'clock midday, 
standard time, and such was the sense in which the parties to 
the policy sued on used said word in said policy.” The conten- 
tion of appellants is that the word “noon” has a fixed, certain 
and universally understood meaning, having reference alone to 
the physical fact of the coincidence of the centre of the sun’s 
circle with a given meridian of the earth; that proof of custom 
cannot be admitted to alter or contradict plain, unequivocal 
words, when used in a written contract in their ordinary sense. 
Authorities are abundant to the effect that words of well-under- 
stood meaning in their ordinary sense may, by the custom of a 
class, trade or profession, have a peculiar and different meaning 
when used with reference to the custom or general dealing of 
such trade or profession, and evidence may be received to show 
such exceptional use and meaning. ‘Tradesmen, artisans and 
professionals of various callings give to certain ordinary words 
a meaning peculiar to their calling or trade, and in contracts may 
use such words altogether with reference to such terminology. 
It would be a miscarriage of justice not to construe such words 
as they were understood and used by the parties, as otherwise 
they would be held to have made a bargain which neither ever 
contemplated. But the proposition here is not to limit a word of 
common meaning to the use of a particular business sect, who, 
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by its employment, have imparted to it a peculiar meaning, dif- 
ferent from its general one, when employed by them to express 
an idea or fact in the course of their business. On the contrary, 
it is that a word of most common use has come to have a gen- 
eral meaning, common to everybody, differing from its original 
meaning, and therefore presumably used by the parties to a con- 
tract in its most common and general sense. The construction 
of words in a written contract is for the court, generally. If 
ambiguous, the meaning intended may be gathered by the aid of 
parol or other extrinsic evidence. Or, if used in a sense pecu- 
liar to some special calling or trade, as has been seen, the cus- 
tom may likewise be shown, by parol, which has given the word 
its extraordinary meaning in the case. The word now under 
consideration had for a great many years only one meaning, 
which was undoubtedly the one intended for in the case by ap- 
pellants. But for the last ten or fifteen years, as the court will 
take notice, the custom has grown to be well-nigh general 
throughout the country to give the word “noon” a slightly differ- 
ent meaning. Both meanings refer to the same fact; that is, 
midday. The division of time into days of twenty-four hours 
each is itself conventional. Nor has it been uniform always to 
divide it so that the day began at midnight. While it may be 
possible to divde the calendar year into days of exact equal 
length for all practical purposes, no clock has as yet been made 
that records accurately the apparent movement of the sun, or, 
strictly, the movement of the earth with respect to the sun, so 
that the relative position of those bodies is shown exactly day 
after day. As the coincidence of the sun with any given meridian 
of the earth varies daily, a clock or other timepiece which is not 
made to vary correspondingly—and none does that we know of— 
will not accurately record the fact of such coincidence probably 
more than twice in each year. It would be impracticable to at- 
tempt to apply to the ordinary affairs of life a system of marking 
time that had to depend upon difficult mathematical and astro- 
nomical calculations to determine the exact time, when time was 
an element of a fact to be determined. Instead, a system of 
mean or average time has been adopted always. It represents 
approximately by averages the relative positions of the sun and 
the earth’s meridian. The names given to the system and its 
variations have been adopted by an extending of their use until 
by custom they have become general; words constructed to 
represent such divisions of time have had given to them a general 
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meaning in keeping with their uses. Terms in contracts in which 
time is of the essence are construed according to the common 
or general meaning of the words. As is well known, words 
change in their meaning. This is because they come to be so fre- 
quently employed in a different sense from that of their former 
meaning that the changed definition comes to be the common 
one. Of these changes the courts must take notice, as they do 
judicially of all matters of common knowledge. When, however, 
a word is undergoing the change, its use in a contract may have 
reference to its former or later meaning. So it may be said to be 
ambiguous, having more than one meaning. The object of all 
construction being to arrive at the true intent of the parties to the 
compact, and it being the province of the courts to construe the 
language of written contracts, words of one meaning will be 
construed conclusively by the courts according to that meaning 
But it would be unsafe and unjust to follow an ironclad rule of 
construction—that of single meaning—where it was commonly 
employed in different senses even concerning the same subject. 
To put the court in the light of the situation in which the parties 
were when they entered into the contract, in construing such 
terms parol evidence ought to be admitted to show that the cus- 
tom of that community was such, so general, and of such long 
standing.and notoriety that the parties may be presumed to have 
been controlled by it in framing the terms of their agreement. 
Probably no better example for the application of this course of 
construction will be found than in the cases at bar. Perhaps 
nothing entered more commonly into the affairs of life, every 
phase of it, than time. ‘To know the time, and to act upon the 
means of such knowledge as if it were a practical certainty, is of 
the first importance in most of the transactions of daily life. A 
general custom adopted with reference to noting the hour means 
that in all walks it is acted upon tacitly as an accepted fact. So, 
although there is not, and has never been, a legal establishment 
of any standard time in this state, it was formally accepted with- 
out guestion that the customary mode of reckoning time by the 
solar system of days divided into 24 hours of 60 minutes each, 
each day beginning at midnight, and divided again at midday at 
or near the time when the sun was in the meridian, was meant, 
when speaking of the hour or time of day. Conditions have 
arisen in the last severa! years by which the old custom of divid- 
ing and noting time has been abandoned in a very considerable 
portion of the United States, and there has been substituted for 
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it another system, no less arbitrary, but more fully meeting all 
the needs of society. Allowing one hour for each 15 degrees of 
longitude west from Greenwich, the seventy-fifth meridian pass- 
ing somewhere near Washington, the ninetieth near St. Louis, 
and so on, and, by establishing one uniform standard of time for 
all the territory within each of the sections named, a satisfactory, 
practical basis is attained. Business and social engagements 
naturally become adjusted to it. .The custom originated, it is 
believed, with certain railroad lines in their endeavors to regu- 
late the running of their trains which traverse wide sections of 
the country, so that unvarying and safe schedules might be 
adopted and enforced throughout a system where the average 
mean time was not widely different, yet was enough so to make 
danger in operating trains in different directions, on account of 
a minute or a few minutes’ difference in the time of starting from 
the opposite extremes of the same line or section. Other busi- 
ness, including government and finally social affairs, adopted the 
same standards, until now it has become, in the more populous 
communities at least, almost exclusive. And this has been so 
for a number of years. Contracts to begin or end at an hour 
certain, without naming a standard for the reckoning of the hour, 
must be deemed to have intended the system in most common 
use. Or, if more than one standard was in use at the place where 
the contract was to be performed, and as both could not have 
been intended, it is admissible to prove the prevailing custom at 
the place of performance in the business of which the contract 
under consideration partook, that the court might determine 
which was probably in the minds of the parties. “Sun time,” as 
it is called, has so fallen into disuse in some communities that it 
is known only by comparison with “standard time,” or by com- 
putation. It could scarcely be maintained that parties to a con- 
tract meant to adopt an hour for the termination of important 
contracts which never otherwise entered into their business or 
social affairs. 

In the early case of Finnie vs. Clay (2 Bibb, 351) the parties 
had agreed that certain lands might be surveyed in “squares to 
to the cardinal points.” The survey was made according to the 
magnetic needle, and not to the cardinal points; that is, the true 
meridian. The court decided that, as the parties had not de- 
clared whether the courses should be run according to the true 
meridian or magnetic needle (the former being strictly and 'tech- 
nically the meaning of the term used), the popular rather than 
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the technical meaning should be adopted, and proof was admitted 
showing that at that time the usual and almost universal mode ot 
making surveys was according to the magnetic courses. Said 
the court: “Where a usage has prevailed so long and so gen- 
erally, it is much more reasonable to suppose the parties had 
reference to it than to the mode of surveying according to the 
true meridian, so little known and seldom used in practice. hat 
an agreement ought to be interpreted with reference to the usage 
of the country, although such an interpretation is contrary to 
the technical meaning of the language used by the parties, is fully 
warranted by the English authorities.” 

The question we are now considering came before the Su- 
preme Court of Lowa in Jones vs. German Ins. Co., 110 lowa, 75. 
The fire occurred after 12 o’clock by sun time, but before 12 
o'clock m., standard time. The policy expired ‘at 12 o’clock at 
noon” that day. It was there said: “The court submitted to the 
jury whether, because of a known and established custom: ob- 
taining at Creston, the expresison ‘at 12 o'clock at noon’ was 
intended by the parties to the contract to mean 12 o’clock stand- 
ard time. While it was admitted that central standard time was 
in general use there by the railroad company, the schools, and 
business men generally, it does not appear but that the sun time 
was also used by other people of the city. As common or sun 
time was presumed to have been intended, the burden was upon 
the defendant to show to the contrary, and the issue was rightly 
left for the determination of the jury. But is it noon at 12 o'clock 
standard time? If so, just before the change from central to 
mountain time at McCook, Neb., and other places on the same 
degree of longitude, the sun reaches the meridian at about half- 
past 12 0’clock. We are of opinion that it was not only necessary 
to show the customary use of standard time, but that by cus- 
tom of the place ‘at 12 o’clock at noon’ meant at 12 o’clock stand- 
ard time.” 

Appellants would distinguish the Iowa case from these, be- 
cause the words “at 2 o’clock at noon,” it is claimed. have a 
different meaning from the word “noon.” We think the expres- 
sions amount to the same thing. Both refer to midday. Noon 
is midday; so is 12 o'clock in the daytime. “Noon” is merely a 
shorter expression than “12 o’clock in the daytime.” Originally 
it represented the ninth hour of the day after sunrise, or about 
3 o'clock p. m., and was the canonical hour of nones, at which was 
celebrated a religious rite: \Webster’s Dictionary, “Nones.” It 
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has ceased to denote the ninth hour of the day so long ago that 
itcan scarcely be traced. It came by usage to represent midday, 
or 12 o'clock solar time, which was deemed midday for so many 
vears. The word is undergoing a similar change, or has under- 
gone one in this country, in recent years, so that it represents 
now midday, not necessarily as shown by “sun time,” but by the 
standard in use, whatever it is. It does not, as counsel argue, 
represent a physical phenomenon, as does “sunrise” and “sun- 
set,” and more than “Io o’clock a. m.” represents a physical 
phenomenon. Both terms, “noon” and “to o’clock a. m.,” are 
used to express practical approximations, and neither refers 
necessarily to the actual fact. In time, doubtless, the old stand- 
ard of solar time, or for that matter, the more recent standards, 
may fall so entirely into disuse as to become obsolete. The word 
“noon” may then have but one meaning. In that event recourse 
to extraneous evidences to determine what it meant in written 
contracts would not be allowed. ‘The evidence is that in some 
business, particularly that of banking, in Louisville, “sun time” 
is still used. In the present state of the use of the term, it was 
proper in our opinion to have submitted to the jury, as was done, 
whether the word “noon” as used in the contracts meant “12 
o'clock standard time,” and that, in determining that fact, the 
following guide should be adopted by the jury, as given in in- 
struction No. 3 (Judge Muir’s): * “If the jury believe from the 
evidence that at the time said policy of insurance was issued 
there existed in Louisville, Ky., a custom or usage with reference 
to the meaning of the word ‘noon,’ so well settled, uniformly 
acted upon and of such continuance as to raise a presumption 
that plaintiffs and defendant knew of it, and entered into the con- 
tract of insurance sued on herein with reference to it, such usage 
will govern the jury in arriving at their conclusions under the 
first instruction.” 

In the Rochester German Insurance Company Case the further 
question arises, when must the loss occur? This question is pre- 
sented by the following instruction: “The court instructs the 
jury that the policy of insurance sued on herein insured certain 
goods for plaintiffs in their warehouse at the northwest corner of 
Fifteenth and Portland Avenue against fire from April 1, 1901, 
at noon, % April 1, 1902, noon. Now, if the jury believe from 
the evidence that the fire which destroyed said goods started in 
said warehouse before noon on April 1, 1902, or if they believe 
from the evidence that said fire did not reach said warehouse be- 
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fore noon, but at noon the destruction of said warehouse from 
such fire was inevitable, they should find for the plaintiffs: but 
if they believe from the evidence that the fire which destroyed 
said goods did not start in said warehouse before noon on April 
I, 1902, and that at noon, April 1, 1902, the destruction of said 
warehouse, as the result of said fire, was not inevitable, they shall 
find for the defendant.” ‘The evidence was conflicting whether 
the fire caught in this building before 12 o’clock noon, standard 
time. But under the instruction quoted, the jury were not re- 
quired to find that it did in order to make a verdict for the plain- 
tiff. It was held to be enough if the destruction of the ware- 
house from the adjacent fire was inevitable at noon. We are of 
opinion that this view of the case was error. The risk assumed 
by the insurer was that of loss or damage by fire pending the 
term written in the contract. It did not insure against peril to 
the property without loss during the policy term. If the fire 
broke out in the insured building before the policy expired, and 
continued to burn thereafter till it was totally destroyed, the !oss 
is One occurring within the insured period. It is all deemed one 
event, and not severable. A damage begun is damage done, 
where the culmination is the natural and unbroken sequence of 
the beginning. We have been cited to no case which holds that 
mere imminence of loss, or even certainly of loss during the life 
of a contract of insurance, would justify a recovery, where there 
was in fact no loss or damage during the life of the contract. 
No case in either marine, fire or life insurance so holds. To 
do so would be to extend the term of the policy, and all liability 
under it, including its beginning, for a period beyond the contract 
for which the consideration was paid. Doubtless it was known to 
be inevitable, as it proved to be, that certain blocks of business 
houses in Baltimore would be destroyed by the great fire there 
recently, which burnt over a considerable part of the city, and 
raged for several days. Yet it is entirely possible that contracts 
of insurance expired upon the buildings last burned after the 
fire had begun elsewhere in their vicinity. It would be aston- 
ished if the liability of the insurers was extended indefinitely be- 
yond the term of their contract merely because a danger had 
occurred during the contract which would lead to loss thereafter. 
The physical connection between the insured buildings in these 
cases did not make them less certainly separate buildings. They 
were so treated by the parties in contracting the insurance, and 
were so in fact. 
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The judgments in the cases of Nat. Fire Ins. Co. vs. Peaslee- 
Gaulbert Co. and Pacific Fire Ins. Co. vs. Louisville Lead & 
Color Co. are affirmed. The judgment in the case of Rochester 
German Ins. Co. vs. Peaslee-Gaulbert Co. is reversed, and that 
cause is remanded for a new trial under proceedings consistent 
herewith. All concur, except Cantrell, J., absent. 


SUPREME COURT OF KANSAS. 


LATHAM MERCANTILE & COMMERCIAL CO. 
vs, 
HARROD Et AL.* 


A firm of agents representing several fire insurance companies were re- 
quested by an officer of a corporation owning goods in this state to 
insure them in a No. 1 company, The agents caused the goods to be 
insured in a company not licensed to do business in this state. A loss 
occurred. The amount of the policy was not collected by reason of 
the insolvency of the insurance company. Held, That the agents 
were liable to the insured for the amount of the policy. 


Sections 18 and 23 of chapter 93, pp. 222, 224, of the Laws of 1871, being 
sections 3381 and 3386, Gen. St., 1901, have application to fire insur- 
ance companies and their agents, and were enacted for the benefit of 
insurers. 

A policyholder in a fire insurance company not authorized to transact 


business in this state is not in pari delicto with the company or its 
agents. 


Error from District Court, Cowley County. Action by the 
Latham Mercantile & Commercial Company against T. H. Har- 


rod and others. Judgment for defendants, and plaintiff brings 
error. 


Jackson & Nosie and P. H. Guy, for Plaintiff in Error. 
HACKNEY & LAFFERTY, for Defendants in Error. 


WILLIAM R. SMITH, J. 

Harrod & Hanlen were agents for several fire insurance com- 
panies. The Latham Mercantile & Commercial Company was a 
corporation, and for several years had placed its insurance busi- 
ness in the hands of said agents. In June, 1901, a policy issued 
on the goods of plaintiff in error by the German Insurance Com- 
pany, a company authorized to do business in this state, was 
canceled by the latter. Thereupon the Mercantile Company 
wrote to Harrod & Hanlen requesting fire insurance for the 


* Decision rendered, June 10, 1905. Syllabus by She Court. 
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amount covered by the canceled policy, stating that it expected 
them to write it ina No. 1 company. A iew days later defendants 
in error sent plaintiff in error a policy written in Chicago by the 
Mercantile Fire Insurance Company of that city, insuring its 
property to the amount of $2,000. The agents took no steps to 
ascertain whether this company had authority to take risks in 
Kansas. Within a month the property insured was destroyed by 
fire. Action on the policy was prosecuted to judgment in Illinois, 
but nothing collected because of the insolvency of the company. 
This was an action to recover from the insurance agents the 
amount of the policy. Plaintiff below was awarded nominal 
damages only. It has come here complaining that the trial court 
committed substantial errors to its prejudice. 

Two sections of the statute have relation to the question in- 
volved. They are sections 18 and 23 of chapter 43, pp. 222, 224, 
Laws 1871, as follows :— 


It shall be unlawful for any person, company or corporation 
in this state, either to procure, receive or forward applications 
for insurance in any company or companies not organized un- 
der the laws of this state, or in any manner to aid in the trans- 
action of the business of insurance with any such company, 
unless duly authorized by such company and licensed by the 
superintendent of insurance, in conformity to the provisions 
of this act; and any person violating the provisions of this 
section shall be liable to a penalty of ‘five hundred dollars for 

ach offense, to be collected as other penalties under this act»— 
[Section 3381. Gen. St., Igor. 


The provisions of this act shall apply to individuals and 
partners, and to all companies and associations, whether incor- 
porated or not, now or hereafter engaged in the business of 
insurance. li shall be unlawful for any company, corporation 
or association, whether organized in this state or elsewhere, 
either directly or indirectly, to engage in the business of insur- 
ance, or to enter into any contracts substantially amounting 
to insurance, or in any manner to aid therein, in this state, 
without first having complied with all the provisions of this 
act. And any corporation, company or association, violating 
the provisions of this section, and any individual, company, as- 
sociation or corporation aiding in any manner, either as agent 
or otherwise, in such violation, shall be liable to a penalty ot 
five hundred dollars, to be collected as other penalties under 
this act.—[Section 3386, Gen. S., 190I. 


It is the contention of counsel for defendants in error that 
these sections of the law, by the order of their arrangement in 
chapter 93, p. 214, Laws 187;, where they first appear, can have 
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reference to life insurance companies and agents only. The title 
reads: ‘An act to establish an insurance department in the 
state of Kansas, and to regulate the companies doing business 
therein.” At the beginning of section 25 (page 225), the words 
“insurance other than life’ appear. It is argued that this title 
necessarily excludes what precedes in the act from any applica- 
tion to fire insurance companies. We do not think so. That 
part of the act before section 25 has general application to insur- 
ance companies, both fire and life. In fact, companies “other 
than life” are expressly mentioned in section 9 (page 217), and 
fire companies in section 13 (page 219). In section 13 (page 219) 
reference is made to both. In Hartford Fire Ins. Co. vs. The 
State (9 Kan., 210). it was taken for granted that sections 22 and 
23 (page 224) applied to fire insurance companies. In Maxwell 
vs. Church (62 Kan., 487), sections 18 and 23, now under consid- 
eration, were treated by both court and counsel as having rela- 
tion to fire insurance companies. 

Defendants below were guilty of a misdemeanor in procuring 
insurance for plaintift in errcr in a company not authorized to 
do business in the state. It was their duty to know whether the 
company they represented had complied with the laws of Kan- 
sas admitting it to take risks here: McCutcheon vs. Rivers, 68 


Mo., 1:22. The following cases sustain the doctrine of personal 


liability of insurance agents under facts similar to those in the 
case at bar: Landusky vs. Beirne (Sup.), 80 N. Y. Supp., 238; 
Morton vs. Hart Bros., 88 Tenn., 427; Hartman & Daniels vs. 
Hollowell (lowa), to2 N. W., 524. 

It is insisted that the party insured having accepted a policy 
in a foreign company illegally transacting business in this state, 
was in equal wrong with defendants, which prevents a recovery 
against them. The present case does not fall within the rule 
invoked by counsel. ‘The statutory provisions set out above 
were enacted for the protection of insurers. The whole scheme 
of our law relating to foreign insurance companies is that the 
question of their solvency shall be investigated and determined 
before a license is issued permitting them to insure the property 
of our citizens. Such precautionary measures give assurance to 
a policyholder, not only that the company is solvent but, in case 
of its neglect or refusal to pay a loss, it is subject to the jurisdic- 
tion of our courts. “Where contracts or transactions are pro- 
hibited by a positive statute enacted for the sake of protection 
one set of men from another set of men (the one from their situ- 
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LAng., 
ation and condition being liable to be imposed on by the other), 
the parties have been held not to be in pari delicto; and, in fur- 
therance of such a statute, the person for whose protection the 
statute was enacted has been permitted, after the transaction is 
finished, to recover the money or property parted with by him:” 
15 Am. & Eng. Enc. of Law, p. 1004. Ing Cyc., p. 552, the rule 
is thus stated: “The complaining party is especially protected 
by the law where the agreement is not illegal per se, but is merely 
prohibited, and the prohibition was intended for his protection; 
and in such case, not being in pari delicto, He is entitled to relief, 
The fact that the penalty is imposed on one of the parties alone 
shows clearly that the law does not consider thein in pari delicto.” 
See, also, Mason vs. McLeod, 57 Kan., 105; Union Central Life 
Ins. Co. et al. vs. Thomas, 46 Ind., 44; Deming and Another vs. 
The State, on the Relation of Miller, 23 Ind., 416; Savings Bank 
vs. Burns, 104 Cal., 473; Bowditch vs. New England Life Ins. 
Co., 141 Mass., 292. 

A recovery for loss may be had against a foreign insurance 
company issuing a policy on property in this state, although it 
was not licensed to transact business here : Germania Ins. Co. 
vs. Curran, 8 Kan., 9; Ganser vs. Fireman’s Fund Ins. Co., 34 
Minn., 372; Swan vs. Watertown Fire Ins. Co., 96 Pa., 37. The 
policy in this case was issued to the Latham Mercantile Company. 
while the corporate name of plaintiff below is the Latham Mer- 
cantile & Commercial Company. There was proof that the con- 
cern transacted business for convenience under the shorter name. 
The identity of the insured and the property was established. In 
14 Ency. of Plead. & Practice, p. 278, it is said: “There is noth- 
ing so sacred ina name that right and justice should be sacrificed 
to its sanctity. So a person may sue in any name in which he 
may contract, as well as in any name by which he is generally 
known:” Clark vs. Clark, 19 Kan., 522. 

Having shown that the parties were not in equal wrong, the 
point made that the insurance agents divided their commission 
with plaintiff in error becomes an immaterial consideration. It 
would not affect the case had they received no commission. 

There is no merit in the claim that the testimony failed to show 
defendants below to be partners. Such proof was unnecessary. 
The petition charged them as partners, and each of them in his 
separate answer expressly admitted the fact. 

The judgment of the court below will be reversed, and a new 
trial ordered. All the Justices concurring. 
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SUPREME COURT OF GEORGIA. 


JOHNSON 
8v. 


ETNA INS. CO.* 


Where a policy of fire insurance contained a stipulation that it should be 
void “if the subject of insurance be a building on ground not owned 
by the insured in fee simple,” but, at the time the application for 
insurance was made, the company, through its agent, knew that the 
applicant did not own the land on which the building sought to be 
insured was situated, it will not be heard, in defense to an action on 
the policy, to set up the non-compliance of the plaintiff with this con- 
dition of the contract. 

Limitations in an insurance policy upon the authority of the agent of the 
company to waive the conditions of the contract of insurance are to 
be treated as referring to waivers made subsequently to the issuance 
of the policy: Mechanics’ Ins. Co. vs. Mut. Bldg. Ass’n (98 Ga., 266), 
approved and reaffirmed. 


Error from Superior Court, Colquitt County. Action by W. 
A. Johnson against the A&ttna Insurance Company. Judgment 
for defendant. and plaintiff brings error. Reversed. 


HuMPHREYS & HUMPHREYS, PARK & PAyTon, and Z. D., 
Harrison, for Plaintiff in Error. 
T. H. PARKER and Suipp & KLINE, for Defendant in Error. 


CANDLER, J. 

This was an action on a policy of fire insurance. The court 
below sustained a demurrer to the plaintiff’s petition, and he éx- 
cepted. From the petition as amended it appeared that one of 
the conditions of the policy was as follows +— 

This entire policy, unless otherwise provided for by agree- 
ment indorsed hereon or added hereto, shall be void if * * * 
the interest of the insured be other than unconditional and sole 
ownership, or if the subject of insurance be a building on 
ground not owned by the insured in fee simple. 

The policy also provided that “no officer, agent or other repre- 
sentative of this company shall have power to waive any provi- 
sion or condition of this policy, except such as by the terms of 
this policy may be the subject of agreement indorsed hereon or 


added hereto. And as to such provisions and conditions no offi-. 


cer, agent or representative shall have such power or be deemed 





* Decision rendered, June 16, 1905. Syllabus by the Court. 
7 vou. XXXTV.—48. 
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Ug., 
or held to have waived such provisions or conditions unless such 
waiver, if any, shall be written upon or attached hereto, nor shall 
any provision or permission affecting the insurance under this 
policy exist or be claimed by the insured unless so written or 
attached.” The building insured belonged to the plaintiff, but 
the land on which it was situated did not. It was alleged, how- 
ever, that when he made application for insurance he expressly 
informed the agent of the defendant company as to the character 
of his ownership of the property sought to be insured; “that 
when he [plaintiff] signed said application, in answer to the ques- 
tion as to the ownership of the land, neither ‘No’ nor ‘Yes’ was 
written in said application ;’ and, “if said question was answered 
in the affirmative, * * * it was inserted after petitioner had 
signed said application, without his knowledge, consent or au- 
thority ;”’ and that “said application was signed at the request of 
the agent of defendant company, who filled out the answers to 
all questions that were filled out.” 

It will be seen that the controlling auestion for decision is 
whether, under the allegations of the petition as amended, the de- 
fendant, by reason of the knowledge of its agent as to the real 
character of the plaintiff's ownership of the property, is estopped 
to defend on the ground of the plaintiff's non-compliance with 
the conditions of the contract of insurance, or whether the plain- 
tiff, by accepting the policy on those conditions, and with notice 
of the limitation on the power of the agent to make a waiver for 
the company, is precluded from recovering on the policy. There 
is no principle of law more firmly established than that, in gen- 
erat, the knowledge of an agent as to a material fact bearing 
upon the validity of a contract made on behalf of his principal! is 
imputable to the principal, and this principle has uniformly been 
applied by our court in actions on contracts of insurance: Car- 
rugi vs. Atlantic Ins. Co., 40 Ga., 135; City Fire Ins. Co. vs. 
Carrugi, 41 Ga., 660; Greenwich Ins. Co. vs. Sabotnick, 91 Ga., 
719; Swain vs. Macan Ins. Co., 102 Ga., 96. It has also been 
held that where a policy contained a stipulation identical with 
the one in the present case, limiting the power of any agent of 
the company to make a waiver for the company, and providing 
that any waiver, to be valid, must be indorsed in writing on the 
policy, the insured cannot, in an action on the policy, excuse his 
failure to comply with the conditions of the contract: Lippman 
vs. Attna Ins. Co., 108 Ga., 391; Id., 120 Ga., 247; Reese vs. 
Fidelity Life Ass’n, 111 Ga., 482; Mut. Life Ins. Co. vs. Clancy, 
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111 Ga., 865; Mut. Reserve Ass’n vs. Stephens, 115 Ga., 192. 
In the Lippman Case, the policy provided that it should be void 
“if the insured now has or shall hereafter make or procure any 
other contract of insurance, whether valid or not, on the prop- 
erty covered in whole or in part by this policy ;” and the plaintiff 
sought to set up a waiver of this condition by showing that, sub- 
sequently to the issuance of the policy, an agent of the company 
had given him oral permission to procure other insurance on the 
property. In the Reese, Clancy and Stephens Cases, which were 
actions on policies of life insurance, the waiver sought to be set 
up was as to a provision that the policy should not become bind- 
ing upon the company until the first premium had been paid dur- 
ing the good health of the insured. Unquestionably, as to a 
matter concerning the time when the contract is to become of 
force, or as to the waiver of the conditions of the policy subse- 
quently to its issuance, the insured, by accepting the policy, 
would be bound by its terms, and could set up a waiver which 
he was bound to know the company’s agent had no power to 
make. But that is not this case. Here the insured made written 
application for a policy of fire insurance. Upon being asked the 
question as to the character of his ownership of the property, he 
frankly informed the agent with whom he was dealing that he 
owned the building, but did not own the land. There is no inti- 
mation in the petition that the insured was on notice before re- 
ceiving the policy that the agent had no power to write the insur- 
ance with the title to the property held as it was. There is 
nothing from which an inference can be drawn that the agent and 
the insured colluded to defraud the insurance company by con- 
cealing the truth as to the ownership of the property. On the 
contrary, the pleader is emphatic in his declaration of his entire 
good faith and candor throughout the transaction. The knowl- 
edge of the agent being imputable to the company, and the com- 
pany having, notwithstanding the provision of the policy that it 
shouid be void if the building was situated on land not owned by 
the insured in fee simple, entered into a contract with the plain- 
tiff with its eyes open as to his ownership of the property, should 
it not be estopped, in a suit on the policy, to take advantage of 
a fact which it well knew when the contract was executed? To 
answer this in the negative, it seems to us, would be to permit 
one party to a contract to receive all the benefits of the instru- 
ment, with full knowledge on his part from the beginning that it 
could not be enforced against him, and refuse absolutely to per- 
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form any of the conditions imposed by the contract upon him. 
To state such a proposition is to demonstrate its entire lack of 
equity. 

Two cases are relied on by counsel for the insurance company 
as opposed to the view which is now announced. In Thornton 
vs. Travelers Ins. Co. (116 Ga., 122), it was held that “where, in 
a policy of insurance, there is an express stipulation that ‘no 
agent has power to waive any condition of this policy,’ the in- 
sured, by an acceptance of the policy, is estopped from relying 
upon any agreement made with an agent, having the effect of 
waiving one of the conditions enumerated in the policy.” In 
that case the policy provided that the insurance should not cover 
injuries or death resulting wholly or in part, directly or indirectly, 
from hernia; and it appeared that the plaintiff told the agent of 
the company to whom the application for the policy was made, 
at the time of making the application, that he had hernia, and 
that the agent told him that it was not necessary to state that in 
his application—that the company did not require it. There is 
possibly a shadowy distinction between that case and the case 
at bar, on the idea that in the Thornton Case the plaintiff col- 
luded with the agent to defraud the company by concealing from 
it the fact that he had hernia, while in the present case there was 
nothing in the petition as amended to indicate that the plaintiff 
was guilty of either actual or constructive fraud. The writer 
confesses that he does not derive much comfort from this dis- 
tinction, and candidly asserts his belief that the Thornton Case 
is wrong, in that it applies the doctrine of estoppel to the wrong 
party to the contract. The decision in the case cited is based 
upon the authority of the case of Porter vs. Home Friendly So- 
ciety (114 Ga., 937), which decided, in effect, that where a life 
insurance policy contained a stipulation that “no agent has au- 
thority, in any manner * * * to make, alter or discharge con- 
tracts,” the beneficiary was not entitled to maintain an action 
against the company on the theory that one of its agents had 
made an agreement with the beneficiary to the effect that if the 
latter would pay the premiums, etc., for a specified number of 
years, the amount of the policy would then be paid to her. We 
fail to see how the Porter Case can be deemed authority for the 
ruling in the Thornton Case, for in the former the plaintiff sought 
to set up an entirely different contract from the one evidenced by 
the insurance policy, which, of course, could not be done, while in 
the latter the plaintiff sued strictly on the contract set out in the 
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policy, but sought to show a waiver by the company of one of its 


conditions. 

The case of Butler vs. Standard Guaranty Co. (122 Ga., 371) is 
not in point, for in that case the court did not consider the ques- 
tion of the right of the defendant to set up the failure of the 
plaintiff to comply with the conditions of the contract. The 
plaintitf there sought to rescind the contract on the ground that 
she was induced to sign it by reason of representations of the 
defendant’s agent not embodied in the contract, and it appeared 
that the plaintiff was on notice that no agent had power to bind 
the company by any statement not contained in the contract. 

‘he case of Thornton vs. Travelers Ins. Co., supra, is, so far 
as we know, the only Georgia case which goes to the extent of 
holding that where the insurance company is on notice, at the 
time of entering into the contract, that the insured has not com- 
plied with some ol the conditions of the policy, and yet with that 
knowledge issues the policy to him, it will be heard to defend 
on the ground of such non-compliance with the conditions ; and it 
is in direct conflict with the earlier case of Mechanics’ Ins. Co. vs. 
Mut. Bldg. Ass’n (98 Ga., 262}, which, however, together with the 
cases of Clay vs. Phoenix Ins. Co. (97 Ga., 44), and Phoenix Ins. 
Co. vs. Searles (100 Ga., 97), we are asked to review and overrule. 
So far as appears from the report, the Clay and Searles Cases 
did not involve any question as to the effect upon the plaintiff's 
rights of a stipulation in the policy limiting the power of an 
agent of the company to waive the conditions of the policy; and, 
as they do not stand in the way of the contentions of counsel, it 
will be unnecessary to review them. The first case mentioned, 
however, had to do with a policy containing a stipulation as to 
waiver almost identical with the one in the present case; and it 
follows that, if that case is reaffirmed, the Thornton Case must 
yield to it as authority. In the case in 98 Ga., 262, the court 
(Mr. Chief Justice Simmons delivering the opinion), said at page 
206 of 98 Ga.: “ ‘Conditions which enter into the validity of a 
contract of insurance at its inception may be waived by the agent, 
and are waived if so intended, although they remain in the policy 
when delivered ;’ and limitations therein upon the authority of 
the agent to waive such conditions otherwise than in writing 
attached to or indorsed upon the policy are treated as referring 
to waivers made subsequently to the issuance of the policy :” 
Citing 1 May, Ins., § 143, and authorities cited. The language 
quoted fits the present case like a glove, and upon the soundness 
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of the principle announced must depend the decision of this case. 
A careful study convinces us that the logic of that case is unan- 
swerable. An insurance company receives an application for a 
policy. One of the rules of the company is that insurance will 
not be issued upon a building situated on land not owned by the 
applicant. But the company, through its agent, knows that 
the applicant owns the building which he wishes to have insured, 
but does not own the land on which it is situated, and, with this 
knowledge, nevertheless issues a policy on the building. Cer- 
tainly, after leading the applicant to believe that he would be 
protected, and receiving from him the premiums charged for the 
insurance, it should not, in good conscience, be heard to set up 
in defense to an action on the policy that the ownership of the 
building and of the land was in different persons. ‘True, the 
policy states on its face that no agent has the power to waive any 
of the conditions of the policy, and that none of them will be 
deemed to have been waived unless such waiver is attached to or 
indorsed upon the policy in writing. But this is not a question of 
waiver so much as of notice and estoppel. The agent’s knowl- 
edge, as has been seen, is the company’s knowledge. In spite of 
the assertion in the policy that the contract shall be void if the 
ownership of the property is of a given character, the policy has 
been issued with notice to the company that the ownership is of 
that character. Regardless of any question of waiver, then, the 
company has placed itself in a position where it would be inequi- 
table to allow it to make the defense which it seeks. “Waiver is 
sometimes the express abandonment of a right. More frequently 
it is implied from acts that are inconsistent with its continued 
assertion. * * * Estoppel is the shield of justice interposed 
for the protection of those who have not been wise or strong 
enough to protect themselves. It is the special grace of the 
court, authorized and permitted to preserve equities that would 
otherwise be sacrificed to cunning and fraud:” Ostrander, Fire 
Ins., § 366. As to matters arising subsequently to the issuance 
of the policy the case wears a different aspect. The contract is 
then made, and both parties are on notice as to its terms. The 
insured is bound to know what are the rights of the company, 
and that none of them can be relinquished save in the manner 
pointed out in the policy; and he, on his part, will not be heard 
to urge a waiver by the company unless it has been made in the 
manner required. 

Our conclusion is that the ruling in the case of Mechanics’ ins. 
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Co. vs. Mut. Bldg. Ass’n (98 Ga., 262) is sound; that it is con- 
trolling of the case at bar; and that anything to the contrary in 
the case of Thornton vs. Travelers Ins. Co. (116 Ga., 122) must 
vield as authority to the earlier case. 
. Judgment reversed. All the Justices concur, except Simmons, 
C. J., absent. 

Coss, J. (concurring). 

There is an irreconcilable conflict between the case of Me- 
chanics’ Ins. Co. vs. Mut. Bldg. Ass’n (98 Ga., 262), and Thornton 
ys. Travelers’ Ins. Co. (116 Ga., 122), and therefore the ruling in 
the former case must control unless it is reviewed and overruled. 
That case was not called to the attention of the court when the 
decision in the Thornton Case was rendered. The case in 98 
Ga., 262 was decided upon authority, and it must be conceded 
that it is abundantly supported. The ruling in the Thornton Case 
seems, however, to the writer to the better view, although candor 
required an admission that there is little authority in support of it. 
As the other members of the court do not think that the case in 
98 Ga., 262 should be overruled, the writer concurs in the judg- 
ment upon the authority of that case, being bound thereby. I 
am authorized to say that Fish, P. J., also agrees with this view. 
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SUPREME COURT OF APPEALS VIRGINIA. 


CONTINENTAL CASUALTY CO. 
v8. 


PELTIER.* 


Where the evidence showed that death was due to typhoid fever, after an 
accident to the insured, and that there was no causal connection be- 
tween the two, it was error to instruct the jury that if the deceased 
was injured by accident, and as a direct result some disease was set up 
which would not have otherwise happened, resulting in death, then 
the accident would be the cause of death, as misleading the jury to 
speculate as to whether the accident caused the death, and also 
where the policy stipulated that the injury should be the sole’ cause, it 
was misleading as ignoring that provision. 

Instructions also in such case leading the jury to infer that death from 


disease could not be considered as a defense unless it was independent 
of the accident was also erroneous, 


Where instructions are contradictory an incomplete statement of the 
law which was error in one was not cured by a complete statement 
in the other. 


Error to Corporation Court of Bristol. Action by Maxie Peltier 
against the Continental Casualty Company. From a judgment 
for plaintiff, defendant brings error. 

CARDWELL, J. 

The defendant in error (plaintiff in the court below) brought 
this action to recover the sum of $1,500, the amount of a policy 
of insurance issued by plaintiff in error to William Peltier, payable 
to deiendant in error, his wile, within a stipulated time after his 
death caused by accident; and the verdict and judgment in the 
court below were for the defendant in error for the amount oi 
the policy, which judgment we are asked to reverse because of 
misdirection of the jury by the instructions given at the trial, and 
because the verdict is contrary to the law and the evidence. 

William Peltier held what is known as an “accident insurance 
policy,” whereby plaintiff in error bound itself, among other 
things, to pay to his wife, defendant in error, the sum of $1,500 

In the event of personal bodily injuries effected 

through external, violent and purely accidental causes, and if 
such injuries should solely and independently of all other 
causes necessarily result in his death within ninety days from 
the date of said accident. 


* Decision rendered, June 22, 1905. 
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There were numerous other provisions in the policy, but they 
are immaterial to the issue in this case. 

On the 12th of June, 1903, William Peltier, whilst engaged as 
a freight conductor on the Virginia & Southwestern Railroad, re- 
ceived in a railroad accident injuries of the character contem- 
plated in the policy, and, as the result thereof, was confined to his 
bed from the date of his injury until some time shortly before the 
ist day of July following; the time of his actual confinement 
being variously estimated by the witnesses as from ten days to 
three weeks. At all events, the fact is undisputed that on the Ist 
day of July, 1903, he applied in person at the office of the superin- 
tendent of the Virginia & Southwestern Railroad Company, in 
Bristol, for a pass to use on a trip to Big Stone Gap; presumably 
walking from his home, also in Bristol, to the superintendent’s 
office, and certainly walking up two flights of stairs from the 
street to the third story of the office building. On the 3d day of 
July he used the pass, and went to Big Stone Gap, and on July 
5th returned to Bristol; riding part of the way on a freight train, 
climbing into and getting off the freight caboose without diffi- 
culty, and telling his fellow-trainmen that he was getting on 
finely, expected to go back to work in a few days, etc. July the 
18th or 19th, nearly three weeks after he had gotten up from his 
injuries and had been going about, he went to the office of Dr. T. 
F. Staley, a reputable and competent physician, who had at- 
tended him and treated his injuries, and complained of headache 
and other symptoms. After examining him, Dr. Staley told him 
that he was threatened with typhoid fever, and advised him to go 
home and go to bed, which he did. On the next day Dr. Staley 
saw him again, and found that his fears, as expressed the day be- 
fore, were well founded, and visited him thereafter every day, 
and sometimes as often as three times during the day, treating 
him all the while for typhoid fever, until the patient died, on the 
16th day of August, 1903. 

During the period between the 18th of July and the 16th of 
August, a physician of high standing in Bristol, who had been 
called in consultation with Dr. Staley, saw the patient twice— 
once about the 22d of July, and again some two weeks later— 
and fully agreed with Dr. Staley in his diagnosis of the case. 

It was the contention of defendant in error at the trial that the 
death of William Peltier was the direct result of the injuries he 
received on the 12th of June, 1903, while plaintiff in error con- 
tended that typhoid fever caused his death, that there was no 
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natural and necessary connection between his injuries and the 
disease, and that, in any event, his injuries were not such as to, 
and did not, “solely and independently of all other causes neces- 
sarily result in death.” 

After the evidence had been introduced, the court gave to the 
jury two instructions at the instance of defendant in error, and 
over the objection of plaintiff in error. The first told the jury 
“that if they believed from the evidence that William Peltier on 
the 12th day of June, 1903, received personal, bodily injuries 
from external, violent and purely accidental causes, and, as the 
direct result of such injuries, as an exciting cause, some disease 
was caused to set up in the body of William Peltier, which would 
not have happened or existed but for said injuries, and from 
which disease, caused as aioresaid, the said William Peltier died 
on the 16th of August, 1903, that in such case the said injuries 
would be the proximate cause of the death, and the defendant 
would be liable therefor under said policy. 

“Where death results from any disease or cause which is the 
direct result of the injury, and which would not have happened 
but for the injury, in contemplation of law the original injury 
from which the intervening cause or disease springs, and without 
which it would never have existed, is the cause of the death.” 

This instruction is plainly erroneous. There is no evidence 
whatever in the record tending to prove that William Peltier had 
any disease except typhoid fever. Defendant in error, her father, 
and Dr. Staley testify as to the exact character and extent of his 
injuries. ‘The first two describe the kind and location of the in- 
juries very much as Dr. Staley does—as being a fracture of the 
ninth and tenth ribs, and bruises on the left side and hip and right 
knee—though the former refer to some symptoms and com- 
plaints confined chiefly to the first few weeks, which Dr. Staley 
says were not noticed by or known to him. 

It is not controverted that typhoid fever is caused by a germ, 
that there is no necessary or natural causal connection between 
such injuries as the deceased had sustained and the disease, and 
that the one could not produce the other. Dr. Edwards, intro- 
duced for defendant in error as an expert, does testify that. if a 
man was injured so as to lower his vitality, “it would rather in- 
crease his liability to take typhoid fever,” but adds that a man 
could not take it without first having his system impregnated 
with the germ, and that there is no necessary and natura! connec- 
tion between an external injury and this disease. Upon this 
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point all of the physicians testifying in the case are agreed, so 
that there was no evidence to warrant the jury in finding, as the 
instruction told them they might, that the disease from which 
William Peltier suffered and may have died was the direct result 
of the injuries he had sustained, as an exciting cause, and which 
would not have happened or existed but for his injuries. The in- 
struction was well calculated to mislead the jury into conjecture 
and speculation as to whether William Peltier died of his injuries 
or from disease, or from both concurring. 

But conceding that Dr. Edwards’ evidence tended to prove that 
Peltier, by reason of his injuries, might have contracted the dis- 
ease more readily than he would otherwise have done, the in- 
struction ignores the plain provision of the policy sued on—that 
it covers only injuries which “solely and independently of all 
other causes necessarily result in death,” and erroneously assumes 
that the injuries alone caused the disease. 

In Nat. M. Acc. Ins., etc., vs. Shvyrock (20 C. C. A., 3), the 
policy contained a provision practically identical with the provi- 
sion in the policy in this case, above set out ; and it was held that 
under a policy promising indemnity in case death results solely 
because of bodily injuries effected by external, violent and acci- 
dental means, and independently of all other causes, the burden 
of proof is on those claiming under the policy to show that the 
accident was the sole cause of death, independently of all other 
causes. In that case the disease from which the insured suffered 
pre-existed the accident, while in this the disease supervened 
between the injuries and the death of the insured, but the principle 
is the same in each. In either case the burden to be borne by the 
claimant of the indemnity was that not only were the injuries sus- 
tained by the insured sufficient to cause death, as a result, but 
that they did in fact produce death, independently of any other 
concurring cause. 

The second instruction given for defendant in error was as fol- 
lows: “The court instructs the jury that if they believe from the 
evidence that the insured, William Peltier, on the 12th day of 
June, 1903, through external, violent and purely accidental 
causes, received personal bodily injuries, the reasonable and 
natural consequences of which resulted necessarily in the death 
of the said William Peltier, and that the said William Peltier died 
on the 16th day of August, 1903, that then they should find for 
the plaintiff, unless they should further believe from the evidence 
that the said William Peltier’s death was not the proximate and 
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direct result of said injuries, but was the result of some other 
cause or disease, independent of said injuries.” 

Much that has been said with reference to the first instruction 
applies with equal force to the second. The testimony of the at- 
tending and of the consulting physician is that William Peltier 
had a typical case of typhoid fever, and no witness testifies to 
the contrary. Instruction No. 2, just quoted, left the jury to 
infer that, before any other cause than his injuries could be con- 
sidered by them as a defense to the action, it must appear to have 
been independent of the injuries, thus leaving entirely out of 
view the provision in the policy that, if disease or other cause 
supervening concurred with the injuries in producing death, the 
insurer was not liable for the indemnity. Counsel for defendant 
in error admit that the instruction is imperfect, but insist that the 
imperfegtion is cured by an instruction given for plaintiff in error. 
It is true that an incomplete statement of the law in one instruc- 
tion may be cured by a complete statement of it in another: W. 
Alex. & Mt. V. Elec. Ry. Co. vs. Quayle, 95 Va., 741. But it must 
appear that, when the instructions are read together, the jury 
could not have been misled by the incomplete instruction. 

That is not this case. The instructions are inconsistent and 
contradictory of each other. Defendant in error’s instruction, 
undertaking to state all the facts necessary to authorize a verdict 
against the insurer for the amount of the indemnity, leaves out of 
consideration an essential view of the case. It is impossible for 
the court to say whether or not the jury were controlled by this 
erroneous instruction: Richmond Pass. & Power Co. vs. Steger, 
101 Va., 321, and authorities there cited; C. & O. Ry. Co. vs. 
Whitlow (just decided), 51 S. E., 182. 

As the cause is, for the reason stated, to be remanded, we do 
not think it proper to review the evidence farther than we have 
found it necessary in considering the instructions to the jury 
complained of, or to express an opinion as to its weight. 

The judgment of the Corporation Court of the city of Bristol 
must be reversed and annulled, the verdict of the jury set aside, 
and the cause remanded fer a new trial to be had in accordance 
with this opinion. 
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COURT OF APPEALS OF KENTUCKY. 


JENKINS 
v8. 
SUN LIFE INS. CO. OF AMERICA.* 


Where the policyholder in a company which reinsures in another relin- 
quishes all her claims against the former, and agrees to accept the 
reinsurer as a party to the contract in place of the other, she thereby 
relinquishes all claims she might otherwise have against the reserve 
fund of the reinsured, 


A statute provided that in case of parties paying a weekly premium of less 
than fifty cents to an industrial company it should be optional with 
the latter to pay a cash surrender or issue a paid-up policy which 
would release it from further claims. It also provided that a policy- 
holder who failed to pay the premium after making certain yearly 
payments would be entitled to a surrender value. 


Held, that one payjng less than fifty cents weekly would not be entitled 
to share in the reserve, even though remaining a policyholder in the 
reinsured company. 

Appeal from Circuit Court, Jefferson County, Chancery 
Branch, Second Division. On cross-petition by Belle Jenkins 
against the Sun Life Insurance Company of America. From a 
judgment in favor of defendant, petitioner appeals. 


W. W. Tuum, WALLACE COLTER, S. D. H1nkEs, J. H. HAzEL 
RIGG, and BURNETT & BURNETT, for Appellant. 
HuMPHREY, HINES & HUMPHREY, MUIR WEISSINGER, and 


F. M. SAcKET?, for Appellee. 
PAYNTER, J. 


The Sun Life Insurance Company of America is a corporation 
organized under the laws of this state. It is not a mutual, but a 
stock company. It was engaged in what is known as “industrial 
insurance.” It had issued policies of insurance on the lives of 
various persons. It desired to retire from business, and on 
December 9, 1902, entered into an agreement with the Metro- 
politan Life Insurance Company, by the terms of which the latter 
company agreed to assume its outstanding policies of insurance, 
with the consent of the several holders and owners thereof, and 
to carry out all the provisions of such policies. It was also pro- 
vided that the Metropolitan Company was entitled to receive all 
premiums thereafter paid on the policies which it assumed with 
the consent of the owners, and was to pay the death claims aris- 


* Decision rendered, June 15, 1905. 
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ing thereunder. It was further provided that, where the holder 
of a policy refused to release the Sun Company and consent that 
the Metropolitan Company might assume the liability thereon, 
the Sun Company was to assign to the Metropolitan Company 
all premiums thereafter received on such policies, and in consid- 
eration thereof the Metropolitan Company would insure the Sun 
Company against claims which might be asserted thereunder, 
It was further agreed that all policies which the Metropolitan 
Company assumed with the consent of the holders were to be 
stamped with a contract of assumption, and each contract was to 
contain a release of the Sun Coinpany by the policyholder. The 
effect of the contract was to require the Metropolitan Company, 
so far as the policyholder of the Sun Company would consent, to 
stand in the shoes of the Sun Company, and thus be responsible 
to the insured instead of the Sun Company. There are other 
provisions in the contract unnecessary to recite. We will not 
state the steps taken in the action in the lower court by which 
the appellee, Belle Jenkins, became a party thereto. It is suffi- 
cient to.say that the court allowed her to be made a party ona 
cross-petition, and we do not pass upon the question as to 
whether the court erred in that respect, because we prefer to de- 
cide the important and controlling question in the case. It 
appears the court sustained a demurrer to her cross-petition as 
amended, and that action of the court is here for review. 

The Sun Company issued to the appellant a policy of insur- 


ance on her life, by the terms of which, in consideration of ten 
cents per week, it agreed at her death to pay her personal repre- 
sentative $144. She had been paying on it some time when a 
contract was entered into by the Sun Company and the Metro- 
politan Company. It is averred in her petition that the Sun 
Company has a large reserve fund, and that her part of it 
amounted to $20.13; and she seeks by this action to recover that 
sum for herself, and other sums for a class of policyholders situ- 
ated like herself. She agreed that the Metropolitan Company 
might assume the liability which existed under her policy against 
the Sun Company. With her consent, there was stamped upon 
her policy by the Metropolitan Company an indorsement as fol- 
lows :-—— 

The Metropolitan Life Insurance Company hereby assumes 
this policy as its own, provided the same is in force by its 
terms, and agrees with the owner thereof to perform the same 
in place of the Sun Life Insurance Company of America, and 
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the owner of this policy hereby agrees to accept the Metro- 

politan Life Insurance. Company as a party to this policy in 

place and release of the Sun Insurance Company of America, 
and to pay all premiums to the Metropolitan Life Insurance 

Company. This contract is placed upon this policy by agree- 

ment of the owner thereof. In witness thereof, the Metropoli- 

tan Life Insurance Company has by its president and secretary 
executed this agreement. 

It will be observed by the terms of the contract she agreed to 
accept the Metropolitan Company as a party to her policy in 
place and release of the Sun Company, and she agreed to pay 
the premiums to the Metropolitan Company. It was made in 
accordance with the agreement that existed between the Sun 
Company and the Metropolitan Company. Since the indorsement 
was made upon her policy she has continued to pay premiums to 
the Metropolitan Company. She had the same right to make 
the contract with the Metropolitan Company that it would as- 
sume the liability of the Sun Company as she had to make the 
contract with the Sun Company for a policy of insurance. She is 
bound by the contract which she has made. The Metropolitan 
Company is required to carry out the obligations which the Sun 
Company assumed when it issued the policy. Everything which 
the Sun Company agreed to do, the Metropolitan Company, with 
her consent, assumed to do for her. There is not the slightest 
doubt about her right to enforce against the Metropolitan Com- 
pany whatever rights’ existed by the terms of the contract. 
Therefore she is not in the slightest degree prejudiced by the 
contract which she made, unless the Metropolitan Company 
should ultimately be unable to perform the obligations imposed 
by the policy. If that be true, then she suffers from a risk that 
she voluntarily assumed, and she cannot complain of the Sun 
Company. In some way the appellant seems to think that she 
is entitled to part of the reserve fund of the Sun Company. 
While she held the policy in the Sun Company she had a right 
to look to that, together with other assets of the company, for 
the faithful performance of the terms of her policy; but, as we 
have said, she surrendered that right when she permitted the 
other company to assume all the liability imposed by thé policy. 
In subdivision 3, § 659, Ky. St., 1903, it is provided :-— 

On policies of industrial insurance, where the weekly pre- 
miums are less than fifty cents each, it shall be optional with 
the company issuing said policy, to pay either the cash sur- 
render value, or issue a paid-up policy of insurance, and upon 
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such payments, the company shall be absolutely released from 

all further claims or demands whatsoever, under or by reason 

of said policies, which shall then be canceled. , 

This provision of the statutes gives the company the option 
when premiums are less than fifty cents, either to pay their cash 
surrender value, or issue a paid-up policy of insurance, and upon 
such payment the company shall be absolutely released from all 
further claims or demands whatsoever under the terms of the 
policy. If the appellant had never released the Sun Company, 
and had made certain yearly payments, and then had failed to 
pay a premium, she would, under another clause of section 550, 
Kentucky Statutes, have been entitled to the surrender value of 
her policy. To obtain this she would have been compelled to 
surrender her policy in the Sun Company. So, had she remained 
a policyholder in that company, this action could not have been 
maintained against it upon the facts averred in her petition. We 
are of the opinion that her cross-petition did not state a cause of 
action. 

The judgment is affirmed. 


MISCELLANY. 


Cases to which an insurance company may or may not be a party, which 
are not actions on policies, but which relate to matters outside of insur- 
ance. proper; as, jurisdiction, receiver, injunction, pleading, practice, 
mandamus, wills, usury, lodges, the relations of statute laws to corpora- 
tions, laws of sister States, etc’, where the principles and practice of insur- 
ance, as such, are not specifically involved; and other cases of incidental 
interest to underwriters, or where for special reasons a full report has 
been deemed unnecessary. ‘These sketches are given merely as chapters 
of current information, and are not intended as digests, nor for citation. 


BENEVOLENT SOCIETY—ILL HEALTH. 

In the case of Sovereign Camp, Woodmen of the World vs. 
Dismukes, decided by the Supreme Court of Mississippi, May 8, 
1905, it was held that where the authorized officers of the societ\ 
had visited the applicant while sick, initiated him, collected the 
premium and delivered the certificate, the society was obligated, 
though the by-laws required that the initiation and deliver) of 
the certificate be made only when in good health. 
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1905. | Mutual Reserve Life Ins. Co. vs. Dobler. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


NINTH CIRCUIT. 


MUTUAL RESERVE LIFE INS. Co. 
or New YORK 


v8. 


DOBLER.* ) 


The applicant, in answer to the question whether he had any life insur- 
ance, gave the name oi company in which he was insured. In an- 
swer to a following question, whether he had any other insurance, he 
answered “none.” 


Held, That failure to disclose certain policies of accident insurance was 
not a breach of warranty. The questions were of doubtful import as 
applied to accident insurance, which is commonly distinguished from 
life insurance, and does not require a similar medical examination. 


The applicant, in response to a question in the application as to when he 
had last consulted a physician, stated that he did not remember, that 
it was years ago. 


Heid, That the answer was not vitiated by examinations of a medical 
friend on his own initiative, and without charge, to determine his 
physical condition, in which no impairment was found. 


In error to the Circuit Court of the United States for the 
Northern Division of the District of Washington. 


Statement of facts by GiLBERT, C. J. 

On October 20, 1902, Frederick C. Dobler made application in 
writing to the plaintiff in error, a life insurance company of the 
state of New York, for a policy of insurance in the sum of $10,- 
ooo. The application was made at Baker City, Ore., and was 
there delivered to W. H. Stalker, a representative of the plaintiff 
in error, who forwarded the same to the home office of the latter 
in New York. The application was there accepted, and the 
policy was accordingly issued and forwarded to the said repre- 
sentative of the company at Baker City, by whom it was deliv- 
ered to the insured upon the payment of the premium. In 
March, 1903, the insured was accidentally killed by a snowslide. 
Due notice and proof of his death were thereafter deiivered to 
the plaintiff in error. The latter denied its liability on the policy. 
but retained the premium. The defendant in error, who was 
the beneficiary under the policy, brought this action to recover 
thereon. The plaintiff in error defended on the ground that there 
was a breach of warranty, in that the insured had failed to answer 


* Decision rendered, May 1, 1905. 
VoL XXXIV.—49. 
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the question, “Have you any other insurance on your life?” and, 
second, that there was a breach of warranty in that he did not 
truly answer the question, “When did you last consult a physician 
and for what reason?’ On the trial of the case before a jury it 
appeared that the application of the insured contained the fol- 
lowing questions and answers :— 


(J. 10. Have you now any insurance on your life? If so, 
where, when taken, for what amounts, and what kinds of poli- 
cies? A. $5,000.00. Washington Life. Combination bond. 
May, 1900. Q. Have you any Other assurance? A. None. 


‘\ 

lt was claimed by the plaintiff in error that these answers were 
not full, complete and true, and it was shown that at the time of 
making said written application said insured held an accident in- 
surance policy of $5,000 in the Travelers Insurance Company, 
and another accident policy of $1,000 in the same company. The 
defendant in error was permitted, over the objection of the plain- 
tiff in error, to introduce the oral testimony of W. H. Stalker, 
who testified that the insured told him at the time of preparing 
the application that he was carrying the said accident policies. 
The witness said: “He took particular pains to explain to me 
all his business affairs in connection with insurance. I told him 
that the $5,000 accident insurance, likewise the $1,000 accident 
policy, was not called for in answer tq question Io in the applica- 
tion.” On this branch of the case the court instructed the jury 
as follows: “If you find from the evidence that a doubt might 
reasonably and fairly be entertained as to whether this question 
called for disclosure of any purely accident insurance that Mr. 
Dobler then carried, and that Mr. Dobler understood that it did 
not call for the disclosure.of purely accident insurance, but only 
called for the disclosure of life insurance, and if such was the 
understanding of the defendant’s agent at that time soliciting 
the insurance and receiving the application, then you may con- 
clude this answer to this question was full, complete and true.” 
The application also showed the following questions and .an- 

swers :—- 
(. When did you last consult a physician and for what rea- 
son? A. Do not remember—years ago. Q. How long since 


you consulted or were attended by a physician? Give date. 
A. Do not remember; long time ago. 





To show that these answers were untrue, the plaintiff in error 
introduced the evidence of Dr. Phy, who was asked whether he 
had ever attended or been consulted as a physician by the in- 
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sured for any disease or ailment during his lifetime, to which he 
answered, “No,” and thereafter said: “I may add further that 
I was an intimate friend of Frederick C. Dobler during the last 
six years of his life, and in conversation with him during our 
early friendship I had mentioned to him the advisability of per- 
sons in general having frequent physical examinations by their 
physicians as a matter of precaution. Mr. Dobler seemed im- 
pressed with this idea, and during the remainder of his lifetime I 
made several physical examinations of him. At no time did I 
find any physical ailment. All of these examinations were a 
matter of precaution with Mr. Dobler, and not with any idea 
that he had any physical ailment. I never prescribed any medi- 
cine for him. I did on several occasions advise him concerning 
hygienic measures which every one should follow to preserve 
their health.” He was asked further whether in his personal 
knowledge the insured was ever afflicted with any disease or ail- 
ment, to which he answered, ‘““No.” Concerning these questions 
and answers the court charged the jury as follows: “You are 
instructed that these questions call for a disclosure of any and 
all instances, if any, in which Mr. Dobler, the deceased, had con- 
sulted or been attended by a physician for some disease or ail- 
ment that he had or supposed he had; and unless the evidence ia 
the case is such as to show that he had consulted or been at- 
tended by a physician for some ailment which he had or supposed 
he had, you are instructed that those answers to those questions 
are full, true and complete, and you may disregard that evi- 
dence.” The jury returned a verdict for the defendant in error 
for the full amount sued for, and judgment was rendered thereon. 


GALUSHA PARSONS, and EDwARD L,. Parsons, for Plaintiff in 
Error. 


WARBURTON & MCDANIELS, for Defendant in Error. 


GILBERT, C. J. (after stating the case). 

The application for the policy of insurance was made in the 
state of Oregon under the direction of W. H. Stalker, an agent 
of the plaintiff in error, who, as such agent, received the same 
and forwarded it to the home office of the plaintiff in error. The 
risk was accepted, and the policy was sent to Stalker, and he 
delivered it to the insured upon his paying the premium. Stalker 
had been appointed the agent of the plaintiff in error by a written 
instrument reciting that he was “appointed the representative of 
said company for the purpose of procuring applications ior 
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assurance therein in the territory embraced in this agreement, 
and for the further purpose of appointing suitable sub-agents on 
terms to be approved by the company, subject to the terms and 
conditions herein.” The instrument stipulated that the repre- 
sentative shall “possess no authority not herein expressly 
granted, shall not make, alter or discharge any contract, nor 
waive forfeiture.” It further provided that the agent was to de- 
vote his entire time and best energy to the service of the com- 
pany, and to occupy and work efficiently the territory assigned 
to him. The application contained the stipulation that the per- 
son soliciting or taking the same, and also the medical examiner, 
should be the agents of the applicant as to all statements and 
answers in the application, and that no statements or answers 
made or received by any person or to the company should be 
binding upon the latter unless reduced to writing and contained 
in the application. It also contained the express warranty of the 
applicant “that I have not nor has any one on my behalf made to 
the agent or medical examiner or to any other person any 
answers to the questions contained in this application other than 
or different from the written answers as contained in this appli- 
cation,” and that “I have not nor has any one on my behalf given 
to the agent or medical examiner or to any other person any in- 
formation or stated any facts in any way contradictory of or 
inconsistent with the truth of the answers as written,” and the 
further stipulation that the validity of the policy was to be 
dependent on the truth or falsity of the written answers. 

Did the trial court err in admitting in evidence the testimony 
of the agent of the plaintiff in error? In the written application 
it appeared that to the question, “Have you now any insurance 
on your life?” the insured answered, giving the name and amount 
of a policy which he carried in the Washington Life. To the fur- 
ther question, “Have you any other insurance?” he answered, 
“None.” The application, it is true, brought notice to the in- 
sured that the agent of the company was to be his agent as to all 
statements and answers in the application, and the insured there- 
in warranted that he had not made answers other than those 
which were written, and that he had not given to the agent infor- 
mation or statements contradictory of or inconsistent therewith. 
We come, then, to the question whether the oral answers which 
he made were inconsistent with or contradictory of the written 
answers, and what was required to be disclosed in answer to the 
question whether the insured had other insurance on his life. 
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The proof was that at that time he held two accident insurance 
policies which he did not mention in the written application. It 
seems to us reasonably clear that the first of these questions does 
not call for a disclosure of any insurance except that which is 
known as life insurance. In the ordinary understanding and 
usage there is a well-defined distinction between life insurance 
and accident insurance. In the latter the contract is to pay a 
fixed sum in case of death resulting from external, violent and 
accidental means, and ordinarily for the payment of a fixed sum 
periodically during incapacity caused by accidental injury. The 
policy covers a short period of time, ordinarily not longer than 
a year. Generally no inquiry is made as to the age or health of 
the applicant, and the liability is often restricted to injury result- 
ing from accidents of a particular nature, or accidents pertaining 
to a particular occupation, or accidents occurring while the in- 
sured is traveling by public conveyance. It is not shown what 
kind of accident insurance the insured in this case was carrying, 
but irom the name of the company, “The Travelers Insurance 
Company,” it may be assumed that the insurance was of the 
last-named class—insurance against accidents in traveling. 
Life insurance companies, on the other hand, insure the payment 
of a fixed sum upon the occurrence of the inevitable event of 
death. They make careful inquiry as to the age, health and per- 
sonal history of the applicant. It may be material to them to 
know whether the risk has been accepted or refused by other 
insurance companies. The distinction has been recognized by 
the courts, and it has been held that legislation referring to life 
insurance and life insurance companies does not include within 
its scope accident insurance and accident insurance companies : 
Fidelity & Casualty Co. vs. Dorough, 46 C. C. A., 364; Ticktin 
vs. Fidelity & Casualty Co. of New York (C. C.), 87 Fed., 543. 
The courts have also held that mutual aid associations and insur- 
ance companies are to be distinguished, and that statutory pro- 
visions affecting insurance companies do not affect mutual aid 
associations, although one of their prominent features is the ob- 
ligation to pay a fixed sum as insurance upon the death of a 
member: Dickinson vs. Ancient Order of United Workmen, 
159 Pa., 258; Theobald vs. Supreme Lodge, 59 Mo. App., 87. 
But it is not necessary to rest the decision of this branch of 
the case upon the recognized distinction between life and acci- 
dent insurance. In any view of the case, we think that the most 
that can be claimed in behalf of the plaintiff in error for the ques- 
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tions so propounded to the applicant was that they were so 
worded as to leave it uncertain whether they called for a dis- 
closure of the accident insurance which he carried at that time, 
If the insurance company in its printed application employed 
ambiguous terms or words of doubtful import, it cannot com- 
plain if they were construed as they were by the applicant, or if 
the agent so advised him as to their meaning. The agent was 
appointed for the purpose of procuring applications, and it is 
reasonable to assume that, in discharging his duty to the com- 
pany, it was within the scope of his powers to construe for an 
applicant for insurance doubtful phrases, if any there were, in 
the application. It may be inferred from the policy itself that it 
was a matter of indifference to the insurance company whether 
or not the insured carried a temporary policy of accident insur- 
ance, for there was nothing in the terms of that instrument to 
restrict his right to take out accident insurance at any time dur- 
ing the life of the policy, and the fact that he had at the time of 
making his application accident insurance could have been of no 
value to the plaintiff in error, for such insurance was not based 
upon a physical examination of the insured, nor upon an inquiry 
concerning his health. but it is said by the plaintiff in error 
that the insured was bound to make truthful answers, and that 
while it may be doubtful whether the first question, “Have you 
now any assurances on your life?” called for the disclosure of ac- 
cident policies, the question immediately following, “Have you 
any other assurance?” was comprehensive enough to require 
the applicant to make known the fact that he was carrying an 
accident insurance policy. It is true that the last question is 
comprehensive, and, standing by itself, might properly include all 
kinds oi insurance, whether life, fire, marine or insurance of 
crops as well as accident insurance. It will not be contended, 
we assume, that an answer was expected as to all these various 
kinds of insurance. But, when taken in connection with the 
preceding question, it would seem to us that the purpose of the 
last question was only to inquire whether the applicant had 
fully answered the previous question, and that its purport was, 
“Have you now answered as to all life insurance that you carry ?” 
In Continental Life Ins. Co. vs. Chamberlain (132 U. S., 304-311) 
the court said: “The purport of the word ‘insured’ in the ques- 
tion, ‘Has the said party any other insurance on his life?’ is not 
so absolutely certain as, in an action upon the policy, to preclude 
proof as to what kind of life insurance the contracting parties 
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had in mind when that question was answered. Such proof does 
not necessarily contradict the written contract.” In Thompson 
vs. Phenix Ins. Co. (136 U. S., 287) the court said: “Ifa policy 
is so drawn as to require interpretation and to be fairly suscepti- 
ble of two different constructions, the one will be adoptéd that 
is most favorable to the insured. This rule, recognized in all the 
authorities, is a just one, because those instruments are drawn 
by the company”—citing First National Bank vs. Hartford F. 
Ins. Co., 95 U. S., 673. In McMaster vs. N. Y. Life Ins. Co. (183 
U. S., 25) the court said: ‘The rule is that if policies of insur- 
ance contain inconsistent provisions, or are so framed as to be 
fairly open to construction, that view should be adopted, if pos- 
sible, which will sustain rather than forfeit the contract.” 

In Penn Mut. Life Ins. Co. vs. Mechanics’ Savings Bank & 
Trust Co. (19 C. C. A., 293) the insured was asked if he had 
other policies in other companies, and, if so, to state the compa- 
nies and the amounts. ‘The court held that within the scope of 
the question the insured was not required to mention certificates 
of insurance in the Knights of Pythias and the Royal Arcanum 
Mutual Aid Associations. Judge Tait, speaking for the court, 
said :— 

“It will be conceded that these associations which are pri- 
marily for social and charitable purposes, and for securing effi- 
cient mutual aid among their members, are not usually described 
as insurance companies. That the certificate which they issue to 
a member, insuring upon certain conditions the payment of a 
sum certain to the member’s representatives on his death, has 
much resemblance in form, purpose and effect to an insurance 
policy, is true; and, if we were called upon to give the applica- 
tion a wide and liberal construction in favor of the insurance 
company, we might properly hold that the question embraced 
in its scope every association or individual contracting to pay 
money to oge’s representatives in the event of his death. Such a 
construction might be warranted by the probable purpose of the 
question, to enable the company to judge how great a motive 
his life insurance would furnish the applicant for self-destruction 
or the fraudulent simulation of death. But we are here consid- 
ering a contract and application drawn with great nicety by the 
insurance company, and framed with the sole purpose of eliciting 
from the insured full information of all the circumstances which 
the company’s long experience has led it to believe to be valu- 
able in calculating the risk. * * * Having in view the well- 
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established rule that insurance contracts are to be construed 
against those who frame them, * * * and that any doubt or 
ambiguity in them is to be resolved in favor of the insured, we 
conclude that a certificate in a mutual benefit and social society 
was not within the description, ‘policy of life insurance in any 
other company.’ ” . 


Of similar import are Fidelity Mut. Life Ass’n vs. Miller (34 
C. C. A., 211) and Equitable Life Assur. Soc. vs. Hazelwood 
(Tex. Sup.), 12 S. W., 621. 


The plaintiff in error cites and relies upon Assur. Co. vs. Bldg, 
Ass’n, 183 U. S., 308. That was a case of fire insurance. The 
policy expressly and in unambiguous terms provided that the 
contract of insurance should be void in case other insurance had 
been or should be made upon the property, and not consented to 
by the insurer, and stipulated that the agent should have no 
authority to contradict the express terms of the policy. The 
insured, at the time of taking out the policy in question, had 
other insurance on the property. | There was evidence tending to 
show that the agent of the insurance company knew of such 
other insurance, and with full knowledge of that fact, accepted 
the risk. The court said: “Contracts in writing, if in am- 
biguous terms, must be permitted to speak for themselves, and 
cannot by the courts, at the instance of one of the parties, be 
altered or contradicted by parol evidence, unless in case of fraud 
or mutual mistake of facts.” In this expression of the court is 
found the difference between that case and the case at bar. In 
the latter, as we have found, ambiguous terms were used, and in 
such a case it is not a departure from the settled rules of evidence 
to admit parol testimony to explain the understanding which the 
parties had of the words in question. 


We find no error in the instructions of the trial court to the 
jury concerning the further defense of breach of warranty by the 
insured in his answer to the question whether he had consulted 
or been attended by a physician. The questions were repeated 
in various forms, as follows :— 


(1) When did you last consult a physician and for what rea- 
son? (2) Give name and address of last physician consulted. 
(3) How long since you consulted or were attended by a phy- 
sician? Give date. (4) State name and address of such physi- 
cian. (5) For what disease or ailment? (6) Give name and 
address of each and every physician who has prescribed for or 
attended you within the last five years, and for what disease or 
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ailments, and date. (7) Have you had any illness, disease or 

medical attendance not stated above? 

To the first and third of these questions the insured answered: 
“Do not remember; years ago.” “Do not remember; long 
time ago.” To the others he made no answer. It is plain that 
by these questions the plaintiff in error sought to ascertain 
whether the applicant had consulted a physician for any disease 
or ailment or had been attended or prescribed for by a physician 
for a disease or ailment. In Moulor vs. Ins. Co. (111 U. S., 335) 
it was said that the application for insurance must be understood 
to relate to matters which have a sensible, appreciable form. 
In Connecticut Mut. Life Ins. Co. vs. Union Trust Co. (112 U. 
S., 250) it was said that the questions in an application do not 
require the applicant to tell every incident or accidental or slight 
disease or ailment which has left no trace of injury to health, 
and were unattended by substantial injury or inconvenience or 
prolonged suffering; and in Hubbard vs. Mut. Res. Fund Life 
Ass’n (190 Fed., 719, 40 C. C. A., 665) it was held that the word 
“consulted,” found in such questions, did not relate to the opin- 
ion of a physician concerning a slight and temporary indisposi- 
tion, speedily forgotten. Of similar import are the decisions of 
the Supreme Court of Michigan in Plumb vs. Penn Mut. Life 
Ins. Co. (65 N. W., 611), and the Supreme Court of Vermont in 
Billings vs. Metropolitan Life Ins. Co. (Vt.,.41 Atl., 516) and 
other decisions too-numerous to require further specification. 
In the present case the evidence wholly fails to show that the in- 
sured ever consulted or was attended by a physician for any 
ailment of even the most trivial character. The only evidence is 
that a physician who was his friend made at intervals physical 
examinations of him to ascertain the condition of his health, and 
that this was done, not at the instance of the insured, but upon 
the physician’s own initiative, without charge, and for the sole 
purpose of rendering a friendly service. It would be a misuse of 
words as they are ordinarily understood, and especially as they 
were employed in the application for insurance, to say that in 
so submitting himself- to those examinations the insured con- 
sulted a physician or was attended by him. 

The judgment of the Circuit Court is affirmed. 
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SUPREME COURT OF GEORGIA. 


GEORGIA CO-OPERATIVE FIRE ASS’N 
v8. 
BORCHARDT & CO.* 


The assignment of a fire insurance policy without the consent of the in- 
surer, after a loss has occurred thereunder, does not render the policy 
void, but the assignee has the right to bring an action thereon. 

Such assignment is valid without the consent of the insurer, although 
the written transfer of the policy purports, by its terms, to ‘be subject 
to the consent of the insurer 

Properly construed, the suit in the present case was upon the insurance 
policies, and not upon a written adjustment of the loss and a promise 
in writing by the defendant to pay the amount shown by the adjust- 
ment. 

The name, “The Georgia Co-Operative Fire Association,” by which the 
defendant was sued, taken in connection with the allegations in the 
petition that “the defendant insurance company or association [had] 
an agent and a place of doing business in the’ county wherein the 
suit was brought, and on a named date issued “its certain policy of 
fire insurance whereby and by the terms of which it insured against 
loss by fire” certain property, imported a corporation, and it was not 
necessary, even as against a special demurrer, to allege the corporate 
existence of defendant. 

An assignment of error, in exceptions pendente lite or in a motion for a 
new trial, that the court erred in refusing to sustain a motion to rule 
out the testimony of a named witness, does not properly present any 
question for determination by this court, when the testimony in 
question is not, either literally or substantially, set forth in connec- 
tion with the assignment of error in such exceptions, or in the ground 
of the motion for a new trial complaining of the ruling of the court, 
and no statement thereof is attached as an exhibit to the exceptions 
or to the motion. 

In a suit upon a fire insurance policy, brought by an assignee of such 
policy against the company which issued it, the defendant cannot be 
held bound by an adjustment of a loss sustained under the policy, 
made after the assignment, between the insurer and the assignor of 
the policy, unless in such adjustment the assignor acted as the au- 
thorized agent of the assignee. 


Error from City Court of Brunswick. Action by Benjamin 
Borchardt & Co. against the Georgia Co-operative Fire Associa- 
tion. Judgment for plaintiffs, and defendant brings error. 


ERNEST Dart, for Plaintiff in Error. 
C. P. GoopvEar, and Max Isaac, for Defendants in Error. 


Fisu, P. J. 
Benjamin Borchardt & Co., a firm composed of Benjamin 
Borchardt and Albert Fendig, brought an action in the City 


* Decision rendered, June 14, 1905. Syllabus by ‘the Court. 
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Court of Brunswick against “The Georgia Co-operative Fire As- 
sociation” on two fire insurance policies, alleging that “the de- 
fendant insurance company or association” had an agent or place 
of doing business in the county of Glynn. Both of the policies 
were alleged to have been issued to the defendant upon a certain 
stock of groceries and the store fixtures contained in a described 
building in the city of Brunswick, one of them having been is- 
sued on July 6, 1903, to H. H. Brady, and by him subsequently 
transferred, with the consent of the defendant, to L. Bordeaux, 
and the other having been issued by the defendant on August 
17, 1903, to said Bordeaux. The first policy was alleged to 
have been issued “in consideration of a membership fee of eight 
cents and a monthly assessment of eighty cents,” and the other 
“in consideration of a membership fee of forty cents and a 
monthly assessment of forty cents,” the older policy being in the 
sum of $490, and the other in the sum of $200. It was alleged 
that the premiums on each policy had been paid for a full term 
of one year, and that on October 24, 1903, a fire occurred which 
totally destroyed the property insured, which then belonged to 
Bordeaux. It was further alleged that after the fire “an ad- 
juster of said association came to Brunswick and adjusted said 
fire loss with the said L. Bordeaux, in writing, for the sum of” 
$333.14, “and agreed to pay it within a reasonable time,” which 
sum the plaintiffs were entitled to receive by reason of an assign- 
ment, dated October 26, 1903, of each of said policies, of which 
assignment the said association had due notice. It was further 
alleged that the adjustment created this sum liquidated demand, 
and that the association had neglected and refused to pay the 
same to either Bordeaux or the plaintiffs. Copies of the mate- 
rial portions of the two policies were attached to the petition as 
exhibits, and the several assignments referred to were also at- 
tached. The defendant filed both general and special demurrers, 
and, subject thereto, answered. The court overruled the demur- 
rers, and upon the trial there was a verdict for the plaintiffs. The 
defendant had duly filed exceptions pendente lite to the overrul- 
ing of the demurrers, and also to certain other rulings made dur- 
ing the trial, and, after the verdict, made a motion for a new trial, 
which the court overruled. In the bill of exceptions error is 
assigned upon the exceptions pendente lite, and also upon the 
judgment refusing the new trial. : 

1. The petition was demurred to upon the ground that no 
cause of action was set forth therein in favor of anybody, and 
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upon the further ground that the facts set forth therein showed 
that the plaintiffs had no legal right to institute and maintain the 
suit. It needs no argument to demonstrate that a cause of action 
was set out in the petition. The only ground urged here in sup- 
port of the contention that the petition did not show a cause of 
action in favor of anybody is that the transfers of the policies to 
the plaintiffs, without the consent of the insurer, rendered them 
void, and section 2102 of the Civil Code is cited to support such 
contention. That section provides that “an alienation of the 
property, and a transfer of the policy, without the consent of the 
insurer, voids it;” but this section is not applicable after a loss 
occurs. 

After the loss occurs, a sale of the property and transfer of 


the policy does not affect the liability of the insurer, but the 
assignee may recover.—[Section 2105. 


2. The contention that the petition showed no right of recoy- 
ery in the plaintiffs; because each of the written transfers to 
them was “subject to the consent of the Georgia Co-operative 
Fire Association,” and such consent was not alleged, is without 
merit. As the section of the Civil Code last cited shows, no con- 
sent of the insurer was necessary to render valid assignments of 


the policies occurring after the loss. After the loss, the claim of 
the insured, like any other chose in action, could be assigned 
without in any way affecting the insurer’s liability: Civ. Code 
1895, § 2105; May, Ins., 468; Wood, Ins., 189. It has been 
held, rightly we think, that a condition in a policy of fire insur- 
ance prohibiting an assignment or transfer of the same after loss, 
without the consent of the insurer, is null and void, as inconsist- 
ent with the covenant of indemnity and contrary to public policy: 
Joyce, Ins., §§ go4, 2322; Roger Williams Ins. Co. vs. Carring- 
ton, 43 Mich., 252; Alkan vs. New Hampshire Ins. Co., 53 Wis., 
136; Goit vs. Ins. Co., 25 Barb. (N. Y.), 189; Courtney vs. Ins. 
Co., 28 Barb., 116; West Branch Ins. Co. vs. Helfenstein, 40 
Pa., 289. The policies of insurance having been assigned after 
loss, the assignee simply stood in the shoes of the assignor, and 
any valid defense which the insurer might have had against the 
insured could be set up against the assignee. No right of the 
insurer being affected by the assignments of the policies, it 
would be a mere act of caprice or bad faith for it to take advan- 
tage of the stipulation that the transfers were subject to its con- 
sent, by withholding such consent, in order to defeat the claim 
of the assignee. The assignments being perfectly valid without 
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the consent of the insurer, and its rights being in no way affected 
thereby, the condition in question was superfluous, and the law 
will not tolerate its enforcement against the assignee. The 
words “subject to the consent of the Georgia Co-operative Fire 
Association” are to be treated as mere surplusage. Doubtless 
the assignor, by mere inadvertence or mistake, merely filled out 
a blank form on the back of the policy for an assignment before 
loss, or followed the wording of the previous assignment of one 
of the policies before loss, to himself. 

3. One ground of the special demurrer was that the petition 
declared upon a written adjustment of the loss, and a special 
promise in writing by the defendant to pay the amount of such 
adjustment, and that no copy of the adjustment or of such writ- 
ten promise was attached to the petition, and therefore the suit 
should be dismissed. We agree with the view taken by the de- 
fendant in other grounds of its demurrers; that is, that this was 
a suit upon the insurance policies, and not upon a written prom- 
ise to pay the specific amount shown by the written adjustment 
of the loss. In the first place, the petition did not allege that the 
defendant or its adjuster promised in writing to pay the amount 
of the adjustment, or any other amount. The allegation was 
that the adjuster of the defendant had “adjusted said fire loss 
with the said Bordeaux in writing for the sum of three hundred 
and thirty-three” dollars and fourteen cents, “and had agreed to 
pay it within a reasonable time.”” From this is appeared that the 
adjustment was in writing, but whether the agreement to pay 
the amount thereof was in writing did not appear. There was no 
allegation that anything had been assigned to the plaintiffs ex- 
cept the policies, nor did it even appear whether the assignments 
of the policies occurred before or after the adjustment; and the 
right of the plaintiffs to receive the amount fixed by the adjust- 
ment was alleged to be “by reason of an assignment of each of 
said policies, * * * of which assignment the said association 
had due notice.” It is true that in one paragraph of the petition 
it was alleged “that, although said association had promised to 
pay said sum of three hundred and thirty-three dollars and four- 
teen cents aforesaid within a reasonable time as the satisfaction 
of said loss, said company or association has wholly neglected and 
refused to pay same to this date, or any part thereof, to either 
the said Bordeaux or these petitioners; and petitioners further 
show that the said adjustment created this a liquidated demand ;” 
and this allegation as to the amount sued for, being a liquidated 


’ 
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demand, is relied on in support of the ground of the demurrer 
now under consideration. But this does not show that the plain- 
tiffs were not suing on the contracts contained in the policies, 
We understand a liquidated demand to be one ‘where by agree- 
ment or otherwise the sum to be paid is fixed or certain: Ciy. 
Code 1895, § 2884. So the mere allegation that the adjustment 
created this a liquidated demand, without more, simply amounts 
to an averment that the amount of the liability of the insurer 
upon the policies had, by reason of the adjustment, become fixed 
and certain. The amount of the insurer’s liability might well 
have been liquidated without in any wise interfering with the 
right of the insured, or of one to whom the policy had been as- 
signed after a loss, to bring an action upon the breach of the 
covenants contained in the policies. 

4. There was a special demurrer upon the ground that it was 
not alleged in the petition whether the defendant was a corpora- 
tion, partnership or natural person. In Mattox vs. State (115 
Ga., 212) the accused was indicted for the offense of simple lar- 
ceny, the indictment alleging that the owner of the property 
alleged to have been stolen was the Acme Brewing Company. 
A demurrer was filed upon the ground that the indictment was 
defective, for the reason that it did not set forth the ownership 
of the property, as the term “Acme Brewing Company” was not 
the name of an individual, and did not import either a partner- 
ship or a corporation. The demurrer was overruled, and the 
accused was tried and convicted. This court held that the name 
“Acme Brewing Company” imported a corporation, and that 
“where, in an indictment for larceny, the ownership of the goods 
alleged to have been stolen is laid in a name which imports a cor- 
poration, the presumption is that it is the name of a corporation, 
and it is not necessary, even as against a special demurrer, to 
allege the fact of incorporation.” In Holcomb ys. Cable Co. (119 
Ga., 466) it was held that the name, “The Cable Company,” im- 
ports a corporation, and that, “when the name of a party to a suit 
is such as to import that the party is a corporation, there is a pre- 
sumption to this effect, which prevails until the contrary is 
shown.” ‘This ruling was likewise made upon a special demurrer. 
So if the name, “The Georgia Co-operative Fire Association,” 
imports a corporation, or does so when considered in connection 
with allegations in the petition, it is clear from these decisions 
one rendered in a criminal case and the other in a civil case, 
that, even as against a special demurrer, it was not necessary to 
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allege whether the defendant was a corporation, partnership or 
natural person. It is perfectly evident that the name is not that 
of an individual. It is also evident that this name, when taken 
in connection with the allegation that “the defendant insurance 
company or association has an agent and place of doing business 
in [Glynn] County,” and on named dates issued “its certain 
[policies] of fire insurance whereby and by the terms of which 
it insured,” etc., imports either a firm or a corporation, as an 
entity not an individual, engaged in carrying on business, must 
be the one or the other. The name itself is more appropriate to 
a corporation than to a partnership, for the name of no individual 
is disclosed therein. It is clear, from previous decisions of this 
court, that if the defendant had been engaged in carrying on a 
regular business under the name “The Georgia Co-operative 
Fire Company,’’ the name thus used would have imported a cor- 
poration: Wilson vs. Sprague Mowing Machine Co., 55 Ga., 
672; Cribb vs..Waycross Lumber Co., 82 Ga., 597; Smith vs. 
Columbia Jewelry Co., 114 Ga., 698; Mattox vs. State, supra; 
Perkins Co. vs. Shewmake, 119 Ga., 617; Holcomb vs. Cable 
Co., supra; Turners Chapel A. M. E. Church vs. Lord Lumber 
Co., 121 Ga., 376. In each of those cases the name ended with 
the word “company,” which was not preceded by the conjunction 
“and,” as is usual in partnership names. We can seen no reason 
for making a distinction between the words “company” and 
“association” when they are respectively used to designate an 
entity engaged in carrying on business and making contracts. 
Each of the words is used in defining the other. One of the 
meanings of the word “company” is “an association of persons 
for the purpose of carrying on some enterprise or business,” and 
one of the meanings of the word “association” is a “union of 
persons in a company or society for some particular purpose :” 
Webst. Dict. So the word “association,” when used with de- 
scriptive adjectives as the name of a business entity, is as much 
indicative of a corporation as the word “company” when so used. 
Other courts, in determining whether a particular name imported 
a corporation, have made no distinction betwen these two words: 
Stein vs. Indianapolis Bldg. Ass’n, 18 Ind., 237; Odd Fellows’ 
Bldg. Ass’n vs. Hogan, 28 Ark., 261. We are of opinion that 
the name by which the defendant was sued, when considered in 
the light of the allegations of the petition, imported a corpora- 
tion, and there was therefore no error in overruling the special 
demurrer in question. 
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5. In the exceptions pendente lite, and in one ground of the 
motion for a new trial, error is assigned upon the refusal of the 
court, upon motion of the defendant, to rule out all of the testi- 
mony of a named witness for the plaintiffs. What the testimony 
of this witness was neither appears in connection with the assign- 
ment of error in the exceptions pendente lite, nor in the ground 
of the motion for a new trial complaining of this ruling of the 
court, and no statement of such testimony is attached to the ex- 
ceptions, or to the motion as an exhibit. Under numerous rul- 
ings of this court, therefore, this assignment of error cannot be 
considered. 

6. One ground of the motion was “that the court erred in rul- 
ing that the assignment of the policy was sufficient, valid and 
legal, and that the sole issue in the case was whether there had 
been an adjustment of the loss and a promise to pay a specific 
amount in settlement thereof.” One assignment of error upon 
this charge is that there were other issues raised by the defend- 
ant’s plea besides the question as to whether there had been an 
adjustment of the loss. Another ground was that the court erred 
in charging that “if the defendant company, through its agent, 
Mr. Wilcox, agreed with Bordeaux that his loss sustained 
amounted to the sum of $333.14, and agreed to pay that amount 
in settlement thereof, then the plaintiffs in this case, B. Borchardt 
& Co., the transferees of these two policies from L. Bordeaux, 
would be entitled to recover that amount, and would be entitled 
to recover interest on such amount from the date of the agree- 
ment or adjustment until the same was paid, at thé rate of 7 per 
cent per annum.” One assignment of error upon this instruction 
is that the plaintiffs “could not recover under an agreement with 
Sordeaux to pay Bordeaux, unless the agreement to pay was it- 
self transferred to Borchardt & Co.” Another ground was that 
the court erred in charging that if the jury believed that the 
plaintiffs had, by a preponderance of the evidence, established 
that the defendant agreed with Bordeaux that the amount of 
the loss sustained by him under the terms of the policies was 
$333.14, and agreed to pay that amount in settlement of the 
same, it would be the duty of the jury to find in favor of the plain- 
tiffs the full amount of $333.14, with interest from the date of the 
adjustment. Error is assigned upon this instruction, because 
“the evidence disclosed no legal right of Borchardt & Co. to re- 
cover a sum agreed to be paid to Bordeaux,” and because the 
charge “placed upon the plaintiffs no burden whatever of show- 
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ing any connection between Bordeaux and themselves in order 
to recover, although the evidence showed no contract or other 
relation existed between the plaintiffs and the defendant.” It is 
evident from these instructions that the court tried the case upon 
the theory presented in the plaintiffs’ petition ; that is, that if there 
was an adjustment of the loss between an authorized agent of 
the insurer and Bordeaux, the insured, such adjustment was 
conclusive upon the insurer, as to its liability and the amount 
thereof, in a suit upon the policies, not by Bordeaux, but by Bor- 
chardt & Co., to whom the policies had been.transferred, before 
the adjustment, by Bordeaux. Whatever effect the adjustment 
might have had if it had been made between Borchardt & Co. 
and the insurance company, it seems to us very clear that, in a 
suit by Borchardt & Co. against the insurer, an adjustment of the 
loss by an agent of the latter with Bordeaux, occurring after he 
had assigned al! his interest in the policies to the plaintiffs, could 
not be conclusive upon the defendant upon the question of its 
liability and the amount of the same. Possibly it might in such 
a suit be used as evidence in the nature of an admission of lia- 
bility by the insurer, but it could rise to no higher dignity than 
that. In order for the adjustment, when made, to be binding 
upon the insurance company, it had to be also binding upon the 
then legal owner of the policies. It could not bind one of these 
parties unless it bound the other. The evidence showed that the 
general manager and adjuster of the insurer, when he went to 
Brunswick to adjust the loss, refused to recognize the validity of 
the assignments of the policies to Borchardt & Co:, and hence 
declined to have any dealings with a member of that firm in con- 
nection with the adjustment of the loss. All his dealings in this 
respect were with Bordeaux, who was not shown by the evidence 
to have had any authority to represent and bind the firm to 
which he had previously assigned the policies. Indeed it was not 
shown that he even assumed to act as the agent of Borchardt & 
Co. Under the evidence, an adjustment of the loss between the 
insurance company and Bordeaux was not equivalent to an ad- 
justment between the insurer and the assignees of the policies, 
and a promise by the insurer to Bordeaux was not a promise to 
Borchardt & Co. Besides, the charges complained of assumed 
that in this suit the defendant company would be bound by an 
adjustment of the loss by the insurer with Bordeaux, whether he 


Was acting as agent of the plaintiffs or not, and upon this assump- 
tion, the jury were instructed to find for the plaintiffs the full 
Vou. XXXIV.—50. 
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amount sued for, if they believed, from the evidence, that the 
loss had been adjusted at this sum by the defendant with Bor- 
deaux. 

The following cases are authority, if any can be needed, for 
the proposition that Borchardt & Co. were not bound by the ad- 
justment between Bordeaux and the defendant company: Fire 
Ass’n of London vs. Blum, 63 Tex., 282; American Cent. Ins, 
Co. vs. Sweetser, 116 Ind., 370; Brown vs. Roger Williams Ins. 
Co., 5 R. 1., 394; Hall vs. Fire Ass’n, 64 N. H., 405; Harrington 
vs. Fitchburg Fire Co., 124 Mass., 126. In the Indiana case it 
was held: “The assignee of a policy of insurance is not bound 
by any agreement which the assignor may make with the insur- 
ance company, subsequent to the assignment, as to the amount 
which shall be accepted as a satisfaction of its liability.” In the 
Texas case, as in the present one, the policy had been assigned 
after the loss occurred, and there was, after the assignment, an 
adjustment of the loss between the insured and the insurance 
company, which the court held not to be binding on the assignee. 
In the other-cases cited, the same principle was applied where the 
policy was made payable, in case of loss, to a creditor of the in- 
sured. ‘The claim of the plaintiffs against the defendant was, 
under the evidence, an unliquidated demand; the charges of the 
court excepted to were erroneous, and a new trial must be 
granted. 

Judgment reversed. All the Justices concur, except Simmons, 
C. J., absent on account of sickness, and Lumpkin, J., not pre- 
siding. 





Supreme Lodge K. P. vs. Hunstker. 


COURT OF APPEALS OF KENTUCKY. 


SUPREME LODGE K. P. 
vs. 


HUNZIKER.* 


statute requiring copies of application or by-laws to be attached to ail 

contracts in order to be received in evidence, applies to the by-laws 
of a benevolent society subsequently enacted, where the certificate 
was issued prior to the statute and the application for the same pro- 
vided that the applicant should be controlled by all regulations in 
force or that should be subsequently enacted. 


The statute can be complied with in such case by tendering a subsequent 


copy and offering to attach it, and applies to all companies doing 
business in the state, irrespective of the place of contract. 


Appeal from Circuit Court, Fulton County. Action by Louisa 
Hunziker against the Supreme Lodge Knights of: Pythias. 
From a judgment in favor of plaintiff, defendant appeals. 


B. T. Davis, CARLos A. HARDY, ROBERT L. GREENE, and 
HAzELRIGG & HAZELRIGG, for Appellant. 

Ropsins & THomaAS, for Appellee. 

O’RzEaR, J. 

The nature of this case is fully shown by the opinion deliv- 
ered on the former appeal: 78 S. W., 201, 25 Ky. Law Rep., 
1510. The question there decided was as to the effect of a by- 
law adopted by appellant, a fraternal benevolent society, upon a 
benefit certificate, a form of life insurance, issued to one of its 
members, Gustave Hunziker, December 27, 1888. In the orig- 
inal certificate there was no provision concerning self-inflicted 
death. The by-law adopted September, 1896, provided that if 
death of a member of the fourth class (to which Gustave Hun- 
ziker belonged), whether admitted before or after that date, 
was the result of suicide, whether such member was sane or 
insane, the supreme lodge would pay only a certain part of the 
sum written in the certificate. The original application .made 
in 1888 contained a provision by which the applicant agreed to 
be controlled by all the rules and regulations of the order govern- 
ing that rank then in force, or that might thereafter be enacted. 
The court held that as section 679, Ky. St., 1903, enacted in 1893, 
Was in force when the by-law was adopted, the latter, being in 


* Decision rendered June 17, 1905. 
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addition to the terms of the contract made after the enactment 
of the statute, was subject to the terms of the statute, which 
provided that by-laws of such societies were not to be deemed 
part of certificates of insurance unless such by-laws were printed 
upon or attached to the certificate. The point is made here that 
the enforcement of the statute as to contracts then in existence 
was not contemplated by the statute, and, besides, would be an 
impairment of the obligation of the contract, a repugnance to 
the Constitution of the United States. The same point seems 
to have been urged on the former appeal, which was disposed of 
by the court upon the conclusion that the statute applied as 
affecting only the remedy, and would not, therefore, be within 
the vice contemplated by the section of the Federal Constitution 
invoked. It was further remarked: “Counsel for appellee [ap- 
pellant now] contends that the statute, because of the word ‘all 
policies hereafter issued,’ etc., has no application to a policy 
[certificate] that, like the one on the life of Gustave Hunziker, 
was issued before its enactment. That question is not now be- 
fore us for adjudication.” 

From the foregoing quotation, appellant now argues that the 
question presented on this appeal was expressly reserved and 
not decided. but counsel are mistaken in this construction of 
that portion of the opinion which is set out above. The court 
was then speaking alone of those cases where the by-laws had 
been passed, as well as where the certificate had been issued. be- 
fore the enactment of the statute. ‘This is made clear by the next 
sentence following the quoted language, which is: ‘We have 
only decided that the statute does apply to the by-laws relied on 
by appellee, as it was adopted after the enactment of the statute, 
and its purpose and effect was to materially alter the original 
contract of insurance, for which reason it was required by the 
provision of the statute to be attached to the original contract or 
certificate.” ‘The former opinion is therefore the law of this case, 
though we should have felt ouselves unable to longer adhere to 
the principle in its application to other cases. But as the origi- 
nal opinion was selected by the court for official publication as 
declaratory of the law for all similar cases, and as it is so ear- 
nestly urged that the effect of the statute, if applied to pre- 
existing contracts, is to impair their validity, we have re-exam- 
ined the question. 

It is true that the statute itself excludes prior contracts from 
its operation. This meant completed contracts. There could 
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have been no other purpose on the part of the Legislature to 
exclude prior contracts of insurance than to respect their obli- 
gation as it then was. The mischief aimed at by the statute was 
to prevent fraud and oppression being practiced upon insured 
persons. For, although the insurer might be a co-operative con- 
cern, it was recognized that its governing body, whether repre- 
sentative or not, might overreach his understanding, and un- 
justly impose on him by secret regulations or by-laws, made part 
of the contract by reference only. This pernicious practice had 
obtained to some extent. The idea was to curb it, to make it 
impossible in future. The provision in the old policy that it 
should be subject to by-laws then in force, or that might there- 
after be adopted, left the contract open for amendment in the 
future. How it was to be amended, further than it was to a “rule 
or regulation” of the society, was not stated. Now the state, 
after that kind of open contract was made, has, by the statute 
alluded to, required, in effect and intent, that all future engage- 
ments of insurance of this class should conform to a prescribed 
procedure, or else they should be void. It did not affect any pre- 
vious contract, in so far as its obligation had been fixed. But 
we see no reason why the statute should not apply to altera- 
tions or changes of such contracts. Such alterations are in a 
sense new contracts, although it had been previously provided 
that they might be entered into. The new matter was never be- 
fore an obligation. When it came to be attached to the original 
contract as an obligation of the parties, a police regulation of 
the state required certain prerequisite formalities before it be- 
came their act. This did not impair the obligation of the old 
contract, but dealt alone with the attempt to alter that contract. 

The new matter could not have been added at all, as was done, 
except for the provision of the old certificate that let it in. That 
provision gave the right to the insurer to alter the terms or 
conditions of the original agreement of the parties, at any time 
in the future, by the adoption of a new rule or regulation of the 
co-operative society affecting it. Now, if the statute took away 
that right, then it would seem to impair that obligation. But it 
did not. The right to alter or amend by-laws and rules, or to 
adopt new ones, is untouched by the statute. Hence it cannot 
be said that it was impaired. The new law, leaving the old con- 
tract precisely as it was found, laid hold of the parties, and said, 
in effect, “When you make alterations of this contract, as you 
may do by the adoption of by-laws or rules, the sovereign power 
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of this state, in the exercise of its duty to prevent oppression 
and fraud in insurance effected in this state, requires that a copy 
of such by-law shall be indorsed on or attached to the certificate 
or policy of insurance.” 

It is pointed out in argument that as there is no provision in 
the statute for serving upon a policyholder a copy of the after- 
enacted by-law, and as he might refuse to surrender his policy o1 
certificate that such copy might be attached or indorsed upon it, 
or such policyholder might be abroad and inaccessible to either 
notice or contact, it couid not have been contemplated that aiter 
the delivery of such policy or certificate the statute would apply. 
Hence it is reasoned the statute has not covered the case of 
policies issued before its enactment and made subject to by-laws 
adopted afterward. ‘The statute makes no provision, it is true, 
for serving a copy of such amended or new by-law upon a poli- 
cyholder to whom a policy had been delivered. But this omis- 
sion applies as well to new as to old policies, to those issued after 
as well as to those issued before the statute was passed. I[tither 
one of two courses must be deemed to have been contemplated 
by the Legislature in that event: Either that such new by-laws 
could not be adopted, or that a service of a copy by offering to 
deliver and attach it to the policy would suffice. As the former 
would tend to cripple the power of such societies to improve 
their conditions by prudent amendments to their by-laws, as well 
as beget a variety of liabilities in the same class of contracts and 
among its members having equal rights in its assets and equally 
liable to its assessments, it must be rejected, because it would be 
at war with the whole scheme of mutual co-operative life insur- 
ance, which is recognized by the statutes as a legitimate business. 
On the other hand, as the view just discussed is rejected, it must 
be that an offer to do what one is bound to do, if tendered in sea- 
son, and the offer is maintained, will always be accepted as a 
compliance with that part of the obligation. It will not do, 
though, to make the tender years after it should have been done, 
and, as in this case, after the liability of the insurer had been 
completed under the original contract. 

A pleading filed upon the return of the case, in addition to the 
matter just discussed, pleaded that the contract was an Illinois 
contract, made and to be performed in that state, and that the 
statute of this state could have no extraterritorial force there. 
The statute applies to persons insured in this state by companies 
doing business in this state. Appellant does not deny that it is, 
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and then was, doing business in this state. It had no right to 
come into the state to do a’ insurance business, nor to stay 
here, except upon such terms as this state might impose. Appel- 
lant cannet ply its business here as an insurance society without 
making its contracts of insurance with citizens of this state, to 
be effective in this state, wherever entered into, subject to the 
statute of Kentucky regulating the form and enforcement of 
such contracts, when they come to be enforced in the courts of 
this state. 

Another matter pleaded is that the appellant is a “Federal 
corporation,’ having been organized in the District of Columbia 
under an act of Congress. Just what effect that plea was in- 
tended to have in the case is not made clear. There was no mo- 
tion to transfer the case to the United States Circuit Court. But, 
whether created under an act of Congress or of any state, appel- 
lant’s presence in Kentucky as an insurance corporation is sub- 
ject alone to the will of Kentucky, and its contracts are to be 
construed and enforced by the courts of Kentucky, when it is 
sued in our courts, according to their understanding of the law 
and merits of the case, whatever be its domicile. 

We conclude that the demurrer to the rejoinder of appellant 
was properly sustained. 

Judgment affirmed. 
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SUPREME COURT; OF NEW HAMPSHIRE. 


JOHNSON 
v8. 
MARYLAND CASUALTY CO.* 
An accident policy on the insured was procured by his father without his 
knowledge, 


Held, That his bringing suit on the same was a ratification of his father’s 
act. 


Failure to give timely notice of the injury, as required by the policy, was 
not excused by his ignorance of its existence or mistaken belief at 
first that the injury was unimportant. 


Transferred from Superior Court. Assumpsit by Leslie F. 
Johnson against the Maryland Casualty Company on a policy of 
insurance against accidental injuries. A verdict was found by 
the court in favor of defendants on an agreed statement of facts, 
to which plaintiff excepted, and the case was transferred to the 
Supreme Court. 

The plaintiff was injured July 18, 1903, and is entitled to re- 
cover unless defeated by failure to give notice in accordance with 
clause 8 of the policy, which is as follows: “Immediate notice 
must be given the company at Baltimore, or its duly authorized 
agent. of any accident and injury for which a claim is to be made, 
with full particulars thereof, and full name and address of the 
assured. Unless such notice be given within ten days after the 
accident, no claim shall be valid. Affirmative proof of death, or 
loss of limb, or of sight, or of duration of disability, must also be 
furnished to the company within two months from time of death, 
or of loss of limb, or of sight, or of the termination of disability. 
Legal proceedings for recovering hereunder may not be brought 
until after three months from date of filing proofs at the com- 
pany’s home office; nor brought at all unless begun within six 
months from the time of death, loss of limb, or sight, or the 
termination of disability. Failure to comply with the provisions 
of this section shall debar recovery for such injuries.” Before 
the policy was issued the plaintiff discussed the subject of insur- 
ance with an agent of the defendants, and referred the agent to 
his father, who, acting for his son, purchased and received the 
policy in suit on December 5, 1902. The father did not inform 


* Decision rendered, May 2, 1905. 
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the plaintiff of the policy, and the latter had no knowledge of it, 
until November 13, 1903. He did not realize that he was seri- 
ously injured until two weeks after the accident. As soon as the 
plaintiff's father recalled the fact of the insurance, he notified his 
son, who immediately notified the company. The failure of the 
plaintift to return the notice required by the policy was the result 
of accident, mistake and misfortune, due to the fact that in the 
first instance he did not consider himself seriously injured, and 
at that time would not have made any claim if he had known of 
the policy, and after his injury developed he was unaware of the 
existence of the policy, and was greatly disabled in respect to his 
opportunity and ability to attend to business. The plaintiff of- 
fered to prove that the defendants were not injured by the delay 
in giving notice. 


BATCHELLOR & MITCHELL and EVERETT C. Howe, for Plain- 
tiff. 
GEORGE F. Morris, for Defendants. 


Parsons, C. J. 

The defendants do not contend that the plaintiff's father, Geo. 
I,. Johnson, was not authorized, as the plaintiff's agent, to ne- 
gotiate the policy of insurance in suit, and to complete the con- 
tract by acceptance of the policy upon its delivery to him. If 
he had not such authority, there was no contract between the 
parties to this suit: Busher vs. Ins. Co., 72 N. H., 551; Perry 
vs. Ins. Co., 67 N. H., 291; Tasker vs. Ins. Co., 59 N. H., 438, 
444. If George I. Johnson had authority, as the plaintiff's agent, 
to complete the contract by accepting the policy, his acceptance 
was the plaintiff's acceptance, and the case stands as if the policy 
had been delivered to and accepted by the plaintiff. He is 
chargeable with the knowledge of his agent of the terms of the 
contract made for him by his agent: Morrison vs. Ins. Co., 64 
N. H., 137, 139: Tasker vs. Ins. Co., 59 N. H., 438, 445; Pat- 
ten vs. Ins. Co., 40 N. H., 375. Whether the father’s agency for 
the son was created by prior authorization or subsequent ratifi- 
cation, the son can maintain his suit only upon the ground that 
the contract his father made for him was his contract. From 
the plaintiff’s “acceptance of the policy and his commencement 
of a suit upon it, it must be held, in the absence of fraud or im- 
position, that the plaintiff had notice of, understood and agreed 
to, and is bound by the terms, limitations and conditions con- 
tained therein: Dwyer vs. Ins. Co., 72 N. H., 572, 574; Davis 








794 Insurance Law Journal. [Sept., 


vs. Ins. Co., 67 N. H., 335, 338; Brown vs. Ins. Co., 59 N. H., 
298, 307. 

In the absence of statutory prohibition, the parties had the 
right in an insurance contract, as in any other contract, to incor- 
porate into their agreement such conditions as appeared to them 
proper: Dwyer vs. Ins. Co., 72 N. H., 572, 573; Boardman ys. 
Ins. Co., 20 N. H., 551, 555. The contract for insurance is a 
voluntary one, and the insurers have the right to designate the 
terms upon which they will be responsible for losses: Riddles- 
barger vs. Ins. Co., 7 Wall., 386, 390, 19 L. Ed., 257. They “are 
liable only in accordance with the terms and stipulations ex- 
pressed in their contract as the conditions of their liability :” 
Moore vs. Ins. Co., 62 N. H., 240, 241, 13 Am. St. Rep., 556. 
One term of the contract in suit, to which the plaintiff agreed by 
his father’s acceptance of the policy, was the provision for no- 
tice to the defendants of any accident or injury for which a claim 
is to be made, with the further stipulation that, “unless such 
notice be given within ten days after the accident, no claim shall 
be valid.” The policy also provides that the failure to comply 
with the provisions of the section containing, among others, the 
stipulations as to the notice, “shall debar recovery for such in- 
juries.” No notice of the plaintiff’s accident and injury was given 
until 118 days aiter the accident. ‘lhe provision as to notice re- 
quired action by the plaintiff subsequent to the making of the 
policy and the occurrence of the loss, but compliance therewith 
is expressly made a condition precedent to the defendant’s lia- 
bility: Patrick vs. Ins. Co., 43 N. H., 621. “In the case of a 
condition precedent—that is, an act to be performed by the 
plaintiff before the defendant’s liability is to accrue under his 
contract—the plaintiff must aver in his declaration and prove 
either his performance of such condition precedent, or an offer 
to perform it, which the defendant rejected, or his readiness to 
fulfill the condition until the defendant discharged him (the 
plaintiff) from so doing, or prevented the execution of the mat- 
ter to be performed by him:” Chit. Cont., 738; Chit. Pl., 300- 
313; Pendergast vs. Meserve, 22 N. H., 109; Woods vs. Kirk, 
28 N. H., 324; Worsley vs. Wood, 6 D. & E., 710. The case 
does not raise the question of what might constitute a substantial 
compliance with the condition, for there was no attempt to give 
notice within ten days of the accident, or within that period after 
the time when the plaintiff became aware of the serious character 
of his injury. The only excuse offered for non-compliance with 
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the condition of the policy is that the plaintiff’s failure to do so 
was the result of accident, mistake and misfortune. But such 
fact is not a compliance with the condition, without which there 
can be no recovery at common law: ‘Tasker vs. Ins. Co., 58 N. 
H., 409; Heywood vs. Ass’n, 85 Me., 289; Kimball vs. Ass’n, go 
Me., 183; Whalen vs. Accident Co. (Me.), 58 Atl., 1057; Swain 
vs. Ins. Co., 165 Mass., 321; Wheeler vs. Ins. Co., 82 N. Y., 543, 
550. The case is not understood to mean that the plaintiff’s 
condition was such that it was impossible for him to have given 
the notice and fully complied with all the provisions of section 8 
of the policy as soon as he learned of the character of his injury. 
The reason of his failure to do so appears to have been the fact 
that his agent did not inform him of the existence of the policy. 
Upon the facts, the case is controlled by the principle of the de- 
cision in Tasker vs. Ins. Co., 59 N. H., 438. “In construing 
insurance policies, courts are governed by the same general rules 
which are applicable to other written contracts. That is to say, 
it is the duty of the court to adopt that construction of the policy 
which, in its judgment, shall best correspond with the intention 
of the parties:” Stone vs. Ins. Co., 69 N. H., 438. The intention 
of the parties so found from competent evidence is the contract 
the court in each case is called upon to enforce. “If there be a 
condition precedent to do an impossible thing, the obligation 
becomes single:” Worsley vs. Wood, 6 D. & E., 710, 719. 
Whether the parties intended the giving of notice to be a condi- 
tion precedent to recovery when the plaintiff was without knowl- 
edge of the injury or of the fact of the accident, or when, for 
other reason, compliance with the stipulations of the policy was 
impossible, or whether, as matter of law, such impossibility is in 
such case legal excuse for non-performance, are questions not 
considered, because not presented. The authorities relied upon 
by the plaintiff may be decisive in such cases, but they have no 
application. 
Exceptions overruled. All concurred. 








796 Insurance Law Journal, [ Sept., 


SUPREME COURT OF SOUTH CAROLINA. 


ae 


DARGAN \ 
v8. 


EQUITABLE LIFE ASSUR. SOC. or UNITED 
STATEs.* 


Where a policy was issued and forwarded to the state agent, who for- 
warded to the local agent for delivery, who notified the insured of its 
possession, but refused afterward to deliver it on tender of the pre- 
mium because of his sickness, if by agreement with the insured a 
credit had been allowed on the premium its receipt by the agent might 
be effectual as a delivery, though it provided that it should not be- 
come in force until the payment of premium. 


Whether the agent held the policy for the insured or the company is a 
question for the jury. 

The word “issue” may be used in the sense of preparing and signing a 
policy not delivered. 


Appeal from Common Pleas Circuit Court of Florence County. 
Action by Ella C. Dargan against the Equitable Life Assurance 
Society of the United States. From judgment for plaintiff, de- 
fendant appeals. 


J. P. K. BRYAN, for Appellant. 
WILLcox & WILLCOX, for Respondent. 
JONES, J. 

The appeal in this case is from a verdict and judgment for 
plaintiff in an action on a policy of insurance on the life of 
Walter Dargan, payable to plaintiff, his wife, in the sum of 
$1,500. The exceptions allege error in the refusal of motion for 
nonsuit, in the refusal to direct a verdict, and in certain portions 
of the charge to the jury, all of which, except the fifth exception, 
to which reference will be made later, hinge upon the question 
whether there was any testimony tending to support plaintiff's 
action. ‘The main issue raised by the answer was that no con- 
tract of insurance was ever delivered to Walter Dargan, that the 
application for insurance contained the following clause: “I 
hereby agree that this application and the policy hereby applied 
for, taken together, shall constitute the entire contract between 
the parties hereto: * * * that this contract shall not take 
effect until the first premium has been paid during my good 


health ;” that Walter Dargan did not, while in good health, pay 
Se ee ee eT aineieeicamanlal 
% Decision rendered, April 13, 1905. 
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the first premium on said policy applied fo-, but soon after said 
application fell sick, and died on the toth day of July, 1901, with- 
out having paid the first premium, and without a delivery to him 
of any policy by defendant. 

The testimony was to the effect that on the 2oth day of June, 
1901, Walter Dargan, then in good health, made application in 
writing to the defendant company for a policy of insurance, which 
application contained the stipulation above quoted. The local 
agent of the defendant company, who took the application, was 
Mr. John J. Dargan, an uncle of Walter Dargan. The appli- 
cant passed the physician’s examination, and the application was 
forwarded to defendant’s home office on June 24, 1901. A policy, 
No. 1,054,207, was written and forwarded to the state agent, and 
received by him at Rock Hill, $. C., on July 2, 1901. It was for- 
warded to the local agent for delivery, and he on receipt of it, at 
once wrote to Walter Dargan that he had the policy and was 
ready to deliver it. The local agent testified that he did not mail 
the policy to Walter Dargan when he received it, because Walter 
Dargan told him to keep it when it came. We quote from the 
testimony of Mr. John J. Dargan: “Q. Did you fail to deliver 
the ordinary life policy, for which he had applied, immediately 
upon its receipt, for the reason that he had not paid the pre- 
mium? A, No; that had nothing to do with it. I mean his failure 
to pay the premium was not standing in the way of my delivering 
it. QO. The failure to pay the premium did not cause you to hold 
up? A. I would have sent him the policy, as I had arranged with 
him to pay it myself, if necessary. Q. Isn’t it a fact that the rea- 
son you held up this policy was that you wanted to see him, and 
persuade him to take the other policy? A. No, sir; I did not 
send it because he was sick. Q. But I mean when you first re- 
ceived it? A. No; he told me to keep it. He told me to keep 
the policy when it came.” ‘The testimony tended to show that 
when the local agent received the policy for delivery and notified 
Walter Dargan of that fact, Dargan was in good health. The 
testimony further was to the effect that Walter Dargan became 
sick on the 6th or 7th of July, 1901, and died on the roth of July, 
Igor. While Walter Dargan was sick, George E. Dargan, on 
his behalf, applied to the local agent for the policy, and offered 
to pay the premium, but because of Walter Dargan’s illness, the 
local agent declined to deliver up the policy or to receive the 
premium. Two days after the death of Walter Dargan, his 
father made tender of the premium, and demanded the policy, 
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which was refused. The policy was returned to the home office 
as “not taken out,” and was canceled. The testimony further 
shows that when the application was made for the policy Walter 
Dargan was urged by John J. Dargan and W. H. Gibbes to close 
up the transaction by note or due-bill, so as to make the insur- 
ance binding from the date of the application, but he declined to 
do so, stating that he would make settlement later when the in- 
surance arrived. We quote further from the testimony of John 
J. Dargan as follows : “Q. Isn’t it true that Mr. Walter Dargan 
was takem sick before any one offered to pay the premium on 
his behalf? A, There never was a question about paying his 
premium. I kept offering that that would be arranged. When 
he applied for insurance, I told him to arrange the premium. 
Q. Had he not declined previously your offer? A. He did that 
day decline it. ©. No offer on your part to pay the premium for 
him or advance the premium had been accepted by Mr. Walter 
Dargan? A. That is right.” 

This court, no matter what view it may entertain as to the 
force and sufficiency of the testimony, is powerless to interfere 
with the action of the Circuit Court in refusing to direct a non- 
suit or a verdict, if there be any testimony whatever tending to 
support the plaintiff’s cause of action. The fact that the policy 
never went into the manual possession of Walter Dargan is not 
fatal. Ii John J. Dargan, the local agent, after receiving it for 
delivery, retained the custody of it for Walter Dargan by his re- 
quest or direction, that was some evidence to go to the jury on 
the question of deliverv: Young vs. Ins. Co., 68 S. C., 391. 
Notwithstanding an express provision in a policy of insurance 
that the company shall not be liable on the policy until the pre- 
mium be actually paid, a delivery of the policy, as a completed 
contract, under an express or implied agreement that a credit 
shall be given for the premium, is a waiver of the stipulation, and 
in such case the company is liable for a loss that may occur dur- 
ing the period of the credit: Farnum vs. Phoenix Ins, Co., 83 
Cal., 245; Boehm vs. Williamsburgh City Ins. Co., 35 N. Y., 131; 
Bodine vs. Exchange Fire Ins. Co., 51 N. Y., 117, 10 Am. Rep., 
566; Knickerbocker Ins. Co. vs. Norton, 96 U. S., 234. The 
reason for the rule is that a delivery of the policy, as a valid con- 
tract, is wholly inconsistent with the assertion of non-perform- 
ance of conditions precedent to defeat it. The same principle 
was enforced in Gandy vs. Ins. Co., 52 S. C., 228. As insurance 
agents should not, and as a rule do not, deliver over policies 
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without payment of the premiums unless they intend to give 
credit, the mere fact of a delivery without demand of the pre- 
mium raises a presumption that credit is intended. The evidence 
tends to show that the defendant’s agents were willing to ex- 
tend credit to the insured, since at the time of the application 
they were willing to accept the due-bill of the insured for a bind- 
ing receipt, and, as already stated, the local agent, John J. Dar- 
gan, testified that the non-payment of the premium had nothing 
to do with the fact that he did not mail the policy to the insured 
as soon as it was received from the home office, as he had ar- 
ranged with the insured to pay the premium himself, if necessary. 
If, therefore, the agent of the defendant, after notifying the in- 
sured that he had the policy for delivery, received instructions 
from the insured to hold the policy for the insured, and so held 
the policy, there was evidence of a constructive delivery of the 
policy to the insured while in good health. 

The appellant argues that it is not a legitimate inference from 
the evidence that the local agent held the policy for the insured, 
but that the true inference is that he held it for the company. 
That, however, was a question for the jury. If there was a con- 
structive delivery upon credit for the premium at any moment 
before the insured became in bad health, the subsequent illness 
of the insured could not change the status or defeat a recovery 
upon the policy; certainly if the insured died within the period 
of the probable credit. As a delivery of the policy upon a credit 
for the premium has the same legal effect as a delivery upon cash 
payment of premium, even if there was a constructive delivery 
of the policy upon credit while the insured was in bad health, the 
case of Hollings vs. Bankers’ Union (63 S. C., 192, 197) is author- 
ity for right of recovery upon the policy. In that case Mr. Justice 
Gary, speaking for the court, said: “If the defendant knew at 
the time it accepted a premium of insurance and delivered the 
policy that EF. B. Hollings was sick, there is but one inference of 
which this fact is susceptible, and that is that the defendant 
waived the right to insist upon this objection; otherwise it would 
be allowed to take advantage of its own wrong.” As, in our 
view, there was some testimony tending to show a constructive 
delivery of the policy while the insured was in good health upon 
a credit for the premium, and that there was a tender of the pre- 
mium within a few days thereafter in the lifetime of the insured, 
the case was properly submitted to the jury. This conclusion 
makes it also necessary to overrule all exceptions to the charge 
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with reference to the delivery of the policy and the question of 
waiver, based upon the sole ground that the charge was errone- 
ous, because there was no evidence whatever as to these matters. 

The fifth exception requires but a brief reference thereto. 
The circuit judge charged the jury: ‘The company admits that 
Mr. Dargan did apply for a policy, and that they issued a policy, 
but that they never delivered it to him by reason of the fact that 
Mr. Dargan did not comply with the terms and conditions in his 
application.” The exception complains that the court charged 
that the policy was issued, whereas that was the very point in 
controversy. But it is manifest, from the language used, that 
the court did not use the word “issued” in its full technical sense. 
which includes delivery, but in the sense of preparing and signing 
the policy for delivery, because he further explained that the 
company claimed that the policy was never delivered. 

The judgment of the Circuit Court is affirmed. 

Woods, J., did not sit in this case because disqualified. 


SUPREME JUDICIAL COURT OF MAINE. 


ROVINSKY 
vs. 
NORTHERN ASSUR. CO. 


SAME | 
FIRE INS. CU. oF COUNTY OF PHILADELPHIA.* J 


If a plaintiff falsely and knowingly inserts in his sworn schedule of loss, 
as burned, any single article which, in fact, was not in the house or 
was not burned, this would constitute a fraud on the company, and 
such plaintiff cannot recover anything on his policy. 

If a plaintiff knowingly puts a false and excessive valuation on any single 
article, or puts such false and excessive valuation on the whole as dis- 
plays a reckless and dishonest disregard of the truth in regard to the 
extent of the loss, such knowing overvaluation is itself fraudulent, 
and such plaintiff cannot recover at all. 

It is true that, in the case at bar, the plaintiff and his wife gave positive 
evidence in support of their claim, but it is in itself so unreasonable 
and incredible, and so overborne by established facts and circum- 
stances, that the court would not be justified in accepting it as the 





% Decision rendered, March 29, 1905. Syllabus by the Court. 
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basis of a decision. Mere words are not necessarily proof, and courts 
are not compelled to allow justice to be perverted because incredible 
evidence is not contradicted by direct and positive testimony. Such 
cases call for the supervisory power of the court. 


Exceptions from Supreme Judicial Court, Oxford County. 
Action by Joseph Rovinsky against the Northern Assurance 
Company, and by the same against the Fire Insurance Company 
of the County of Philadelphia. Verdicts for plaintiff in both 
actions, and defendants move for a new trial and file exceptions. 


Joun P. SwaseEy, for Plaintiff. 
LESLIE C. CornisH and NorMAN L. Basser, for Defendants. 


WHITEHOUSE, J. 

The plaintiff had $1,500 insurance on his household goods, 
furniture and wearing apparel, in a small house at Rumford Falls, 
owned by J. W. Withee. The house was not greatly damaged 
by the fire, but the plaintiff's schedule of loss on his personal 
property amounted in the aggregate to $2,076. 

The defendants contended in the first place that the fire was 
set either by the direct act of the plaintiff or by his procurement. 
Secondly, it was contended that the plaintiff attempted a fraud 
upon the companies in his proof of loss, first, by knowingly in- 
cluding in his schedule numerous valuable articles not in the 
house at the time of the fire, and not destroyed; and, secondly, 
by knowingly placing an excessive and fraudulent valuation on 
numerous other articles in his schedule. 

It may he conceded that the suspicious facts and circumstances 
tending to show an apparent preparation for a fire, and to estab- 
lish the fact of its incendiary origin, are not sufficiently con- 
clusive to warrant a judicial finding that the fire was intentionally 
set for the purpose of defrauding the companies; but, in the 
light of these facts and circumstances, the true color of much of 
the evidence relating to the proof of loss may be more clearly 
seen, 

The fire occurred October 10, 1902, at 4 o’clock in the morn- 
ing. There was no person in the house at the time. The plain- 
tiff's wife, to whom he had been married about a year, left two 
weeks before, for a visit to her parents, in Montreal. The two 
roomers who occupied a chamber in the house some part of the 
time had left-—one before the departure of the wife, and one a 
few days after. The plaintiff was stopping that night at his 
father’s house, on another street. 

VoL. XXXIV.—51. 
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The plaintiff's house consisted of three small rooms below— 
parlor, dining room and kitchen—-and three chambers above. 
The single chininey in the house was so located as to receive 
funnels from each of the lower rooms, and also from the hallway 
above; but for several months before the fire only the kitchen 
stove had been sct up for use. Next to the chimney there was 
a dining room closet, 36 inches wide and 17 inches deep. The 
plaintiff says he built or attempted to build a coal fire in the 
kitchen stove about 8 o'clock in the evening before the fire broke 
out at 4 o’clock in the morning, although he did not intend to 
sleep there that night. He says he built it in the ordinary way, 
closed the drafts, and left everything all right when he went 
home, between 9 and to o'clock. But this attempt to build a coai 
fire was manifestly unsuccessful, and the unburned coal found 
the next day in the kitchen stove, and the absence of any defect 
in the chimney before the fire, afforded an apparent refutation 
of the theory that the fire was caused by an overheated stove. 

lhe fire was promptly extinguished, and it appears to have 
been contined to the central part of the house, near the chimney, 
and to this dining room closet. The paper and excelsior raked 
out of the débris at the bottom of this closet, with the odor of 
kerosene upon them, had great significance respecting the prob- 
able origin of the fire. ‘The plaintiff's evidence relating to the 
contents of a small sheet-iron stove which fell from a closet 
above, and a can of kerosene carried upstairs to fill lamps in a 
house lighted by electricity, does not satisfactorily explain the 
condition existing at the bottom of this closet. The extent and 
character of the house furnishings existing outside of this small 
closet could be, for the most part, readily discovered after the 
fire; and the evidence shows that the house, alleged to have con- 
tained more than $2,000 worth of goods and apparel, had been 
stripped of all its most valuable furnishings and ornaments, and 
was in no condition for Mrs. Rovinsky to resume housekeeping 
after her two weeks’ visit with her parents in Montreal. 

1. All the evidence tending more directly to show fraud in the 
plaintiff's proof of loss, considered in connection with these facts 
and circumstances, and with the plaintiff's improbable explana- 
tion, is utterly irreconcilable with the plaintiff's theory. 

In the first place, the conclusion is irresistible that the plain- 
tiff’s schedule of loss embraced articles not in the house at the 
time of the fire. Jt includes at least twenty-six articles of 
clothing, of the alleged value of $973, claimed to have been hung 
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in this dining room closet, 36 inches by 17 inches in size. Among 
these are a Persian lamb coat, valued at $250; a gray lamb coat 
at $90; a satin dress valued at $125; a black silk dress at $75; 
a reception dress at $40; one silk tea gown at $17; one silk 
waist at $15; one silk waist at $12; one overcoat at $35; a 
wedding suit, $30; one I. O. O. F. uniform, $35; and a silk 
wnbrella, $4. It is unreasonable that these furs should have been 
taken out of their summer packing in September. It is utterly 
improbable that, if taken out, they should have been hung in 
this little dining room closet, intended for dishes, and not for 
clothes, and unprovided with hooks, in preference to the spacious 
closet, 5 feet by 3% feet, opening out of Mrs. Rovinsky’s own 
chamber, which was found to contain only one old skirt and an 
old coat. It is incredible that she should have made this first 
visit to her old home after her marriage without taking with her 
at least such part of this fine apparel as was appropriate to 
the season. It is claimed on part of the plaintiff that she took 
with her onlv a dress-suit case, but the weight of reliable evi- 
dence discloses the fact that two trunks left this house the day of 
her departure, and that these were not the trunks of the roomers. 
If it were possible that all of these articles could have been 
packed in such a closet, it is utterly improbable that they should 
have been wholly consumed by a fire so promptly extinguished. 
The floor of the closet was not burned, and the wooden door on 
which some of the clothes were said to have been hung was only 
burned at the top, and stili turned on its hinges. No identifying 
relics—either buttons, hooks, umbrella wires, or other metallic 
attachments—could be found in the débris. 

Again, in addition to the pictures valued at $123, and the mir- 
ror at $48, the schedule comprises items of silverware and fancy 
articles of the alleged value of $239, in regard to which the 
plaintiff's evidence is equally contrary to reason and probability. 
The inference is that, if all these articles were ever in the house, 
the most of them had been removed and were not there at the 
time of the fire. 

2. The evidence showing a fraudulent over-valuation is still 
more positive and convincing. The law governing both of these 
propositions is settled in this state in Dolloff vs. Ins. Co. (82 Me., 
207): “If the plaintiff falsely and knowingly inserted in his 
sworn schedule of loss, as burned, any single article which in 
fact was not in the house or was not burned, this would consti- 
tute a fraud on the company, and the plaintiff cannot recover 
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anything on his policy. If the plaintiff knowingly put a false and 
excessive valuation on any single article, or put such false and 
excessive valuation on the whole as displays a reckless and dis- 
honest disregard of the truth in regard to the extent of the loss, 
such knowing over-valuation is itself fraudulent, and the plaintiff 
cannot recover at all.” The charitable consideration applied in 
Hanscom vs. Ins. Co. (go Me., 335) utterly fails to explain or 
excuse the remarkable schedule presented in this case. ‘The 
whole amount of the goods purchased of the Atherton Company 
the year before to furnish the entire house was $325, at the prices 
then charged for goods sold on the installment plan; the plain- 
titf paying $60 at the time of the purchase. These were put into 
the schedule at $484—an increase of $159. The plaintiff's lease 
of these goods, specifying the value of each item, was doubtless 
in his possession after the fire. The evidence to the contrary is 
improbable and unreliable. ‘The order in which he stated the 
items in his schedule of loss corresponds to that in the lease too 
closely to be the result of chance. He must have had access 
either to the original lease, or to the town record in which the 
lease was recorded. The price of the velvet carpet appears to 
have been raised from $31.50 to $70. This appears to be such 


a glaring instance of over-valuation that the plaintiff deemed it 
specially necessary to explain that this particular velvet carpet— 
precisely 28 vards—was a gift from his father, and that he had 
turned the Atherton carpet over to his father in exchange. but 
it would seem from the evidence that he must have had notice of 
the gift irom his father before the receipt of the Atherton goods, 
and that he had abundant opportunity to countermand the Ath- 


erton order. 

But the plaintiff proffers the further excuse for his over-valu- 
ations that the prices had been practically fixed by Mr. Forbush, 
the special agent of the company. ‘The facts show, however, that 
this excuse is equally devoid of merit. It appears from the plain- 
tiff's own testimony that the proof of loss was explained to him 
by the defendant’s special agent; that he was informed that, if 
he was doubtful about the value of anything, he should state it 
as nearly as he could; and that he understood when he made 
oath to it that he was swearing that he had all of those articles 
in the house, and that they were of the value which he gave them. 

Thus it clearly appears that the plaintiff did not prepare this 
schedule and give this testimony under the embarrassment which 
the ordinary householder would experience in attempting to re- 
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call specifically a multitude of articles purchased separately many 
years before, or to give his judgment or opinion in regard to the 
exact value of those not purchased by him. The exact prices 
were here readily accessible, if not actually before his eyes; and 
the conclusion is irresistible that he willfully refused to avail 
himself of the information, and knowingly made false statements 
in regard to the values. It is true that the plaintiff and his wife 
gave positive evidence in support of their claim, but it is in itself 
so unreasonable and incredible and so overborne by established 
facts and circumstances that the court would not be justified in 
accepting it as a basis of a decision. Mere words are not neces- 
sarily proof, and the courts are not compelled to allow justice to 
be perverted because incredible evidence is not contradicted by 
direct and positive testimony. These cases call for the exercise 
of the supervisory power of the court. 
Verdict set aside. New trial granted. 


+> 


UNITED STATES CIRCUIT COURT OF APPEALS. 


EIGHTH CIRCUIT. 


ATLAS REDUCTION CO. Er AL. 


vs. 
NEW ZEALAND INS. CO. or New ZEALAND.* 


Upon request of insured the agent indorsed on the policy “Subject to ali 
the conditions of this policy; loss, if any, payable to D. and S., as 
their interest may appear.” 

Held, That stipulations in policies intended to prevent their alteration by 
parol are valid and for the benefit of both parties, and their interpre- 
tation must, if possible, be sought in the policy itself, without resort 
to parol evidence 

Held, That the indorsement must be interpreted in the light of the pur- 
pose of the stipulaticn that the policy could be changed only by writ- 
ten indorsement, and that the indorsement was a common method 
of furnishing security to a creditor, but does not make a new con- 
tract with the payee or waive any policy condition. 

Held, That the payees were the simple appointees of insured to receive 
any payment that might be due to the extent of their interest. The 
latter are restrictive, and limit the payment to D. and S., which 
would otherwise be absolute to the extent of their interest. 

Held, That the indorsement did not give consent to a chattel mortgage to 
D. and S., contrary to a provision in the policy that it should be 
void in case of such mortgage. 

Held, That oral testimony was not admissible to show that the agent 
intended the indorsement as a consent to such mortgage. 

Held, That where the entire policy, by its terms, was void in case of 
such mortgage, there could be no recovery. 





* Decision rendered, April 24, 1905. 
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In Error to the Circuit Court of the United States for the Dis- 
trict of Colorado. 


Statement of the case by VAN DEVANTER, C. J. 


This was an action at law by the Atlas Reduction Company, a 
Colorado corporation, George B. Dodge, and Archie M. Steven- 
son, upon a policy of fire insurance issued by the New Zealand 
Insurance Company, a New Zealand corporation, to the reduc- 
tion company, upon certain property, real and personal—princi- 
pally personal—belonging to the latter company, and connected 
with what was known as the “Delano Chlorination Mill.” The 
policy contained these provisions :— 


This entire policy, unless otherwise provided by agreement 
indorsed hereon or added hereto, shall be void * * * if the 
interest of the insured be other than unconditional and sole 
ownership; * * * or, if the subject of insurance be per- 
sonal property and be or become incumbered by a chattel 
mortgage; * * * or if any change, other than by the death 
of an insured, take place in the interest, title or possession of 
the subject of insurance (except change of occupants without 
increase of hazard), whether by legal process or judgment or 
by voluntary act of the insured or otherwise; or if this policy 
be assigned before loss. * * * If this policy shall * * * 
become void or cease, the premium having been actually paid, 
the unearned portion shall be returned on surrender of this 
policy or last renewal, this company retaining the customary 
short rate. * * * This policy is made and accepted subject 
to the foregoing stipulations and conditions, together with 
such other provisions, agreements or conditions as may be in- 
dorsed hereon or added hereto, and no officer, agent or other 
representative of this company shall have power to waive any 
provision or condition of this policy except such as by the 
terms of this policy may be subject of agreement indorsed 
hereon or added hereto, and as to such provisions and condi- 
tions, no officer, agent or representative shall have such power 
or be deemed or held to have waived such provisions or con- 
ditions unless such waiver, if any, shall be written upon or at- 
tached hereto, nor shall any privilege or permission affecting 
the insurance under this policy exist or be claimed by the in- 
sured unless so written or attached. 


After the issuance of the policy the property insured was in- 
cumbered by two mortgages, one of the realty and the other of 
the chattels, executed to Dodge and Stevenson to secure the 
payment of an indebtedness owing to them by the reduction 
company. On the same day the insurance company’s agents at 
Denver, Colo., who had negotiated and issued the policy, made 















807 





1905.] Atlas Reduction Co. et al. vs. New Zealand Ins. Co. 






the following indorsement thereon: “Subject to all the condi- 
tions of this policy, loss, if any, payable to G. B. Dodge and A. 
M. Stevenson, as their interest may appear.” Subsequently, dur- # 
ing the term for which the policy was issued, and during the con- _@ 
tinuance of the indebtedness secured by the mortgages, the 
property was destroyed by fire. To the complaint, which set 
forth these facts, a demurrer was sustained [C. C.] and, the 
plaintiffs declining to amend, judgment was given for the de- 








fendant. 







DANIEL PrEscoTT, for Plaintiffs in Error. 
SYLVESTER G. WILLIAMS, for Defendant in Error. 







VAN DEVANTER, C. J. (after stating the case as above). 






In approaching the decision of any controversy arising out of M 

: : 5 

a policy of insurance it is well to have in mind the cardinal rule i 
that the policy is a contract by which must be measured the a 






right of the insured and the obligation of the insurer. As was 
said by Mr. Justice Jackson in speaking for the court in Imperial 
Fire Ins. Co. vs. Coos County (151 U. S., 452, 462) :— ‘i 
“Contracts of insurance are contracts of indemnity upon the ¥ 
or “c . . ee 5] 

terms and conditions specified in the policy or policies embody- >| 
ing the agreement of the parties. For a comparatively small | 
a 

ei 








consideration the insurer undertakes to guaranty the insured 
against loss or damage upon the terms and conditions agreed 
upon, and upon no other; and when called upon to pay, in case 
of loss, the insurer, therefore, may justly insist upon the fulfill- ¥ 
ment of these terms. If the insured cannot bring himself within : 
the conditions of the policy, he is not entitled to recover for the 5 
loss. The terms of the policy constitute the measure of the 
insurer's liability, and, in order to recover, the assured must 
show himself within those terms; and if it appears that the con- 
tract has been terminated by the violation on the part of the 
assured of its conditions, then there can be no right of recovery. 
The compliance of the assured with the terms of the contract is 4 



















a condition precedent to the right of recovery. If the assured % 
has violated or failed to perform the conditions of the contract, 9 
and such violation or want of performance has not been waived q 
by the insurer then the assured cannot recover. It is immaterial ‘ 
to consider the reasons for the conditions or provisions on which 4 
the contract is made to terminate or any other provision of the ‘ 
policy which has been accepted and agreed upon. It is enough ; 





that the parties have made certain terms, conditions on which 
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their contract shall continue or terminate. The courts may not 
make a contract for the parties. Their function and duty con- 
sist simply in enforcing and carrying out the one actually made.” 

See, also, Jeffries vs. Life Ins. Co., 22 Wall., 47, 54; A&tna Life 
Ins. Co. vs. ‘France, g1 U. S., 510, 512; Phoenix Life Ins. Co. vs. 
Raddin, 120 U. S., 183, 189; National Surety Co. vs. Long, 60 
C. C. A., 623, 627. 

Stipulations such as are contained in this policy have fre- 
quently been subjected to consideration in the courts, and their 
validity is not open to question: Carpenter vs. Providence 
Washington Ins. Co., 16 Pet., 495, 512; Imperial Fire Ins. Co. 
vs. Coos County, 151 U. S., 452, 463; Northern Assur. Co. vs. 
Grand View Bldg. Ass’n, 183 U. S., 308, 361, 364; Hunt vs. 
Springfield Fire & Marine Ins. Co., 196 U. 5., 47; Forbes vs. 
Agawam Mut. Fire Ins. Co., g Cush., 470; Worcester Bank vs. 
Hartford Fire Ins. Co., 11 Cush., 265; Walsh vs. Hartford Fire 
Ins. Co., 73 N. Y., 5; Smith vs. Ins. Co., 60 Vt., 682, 691; 
Cleaver vs. Traders’ Ins. Co., 71 Mich., 414, 39 N. W., 571; 
Winehill vs. Germania Ins. Co., 27 La. Ann., 63; Girard Fire & 
Marine Ins. Co. vs. Hebard, 95 Pa., 45: Hutchinson vs. Western 
Ins. Co., 21 Mo., 97. 

One claim of the plaintiffs is that the allegations of the com- 
plaint are to the effect that the giving of the chattel mortgage 
was consented to by the insurance company, acting through 
those in superior authority, such as the board of directors, and 
not through subordinate agents, whose power was restricted by 
the terms of the policy, and that it was not necessary that con- 
sent so given be indorsed upon or added to the policy. But, 
whatever might have been the effect of consent so given, but 
not indorsed upon or added to the policy, we think the allega- 
tions of the complaint are not reasonably susceptible of the inter- 
pretation suggested, and that they mean nothing more than that 
consent to the chattel mortgage was given at the time and place 
when and where the loss payable indorsement was made upon 
the policy and by the agents who made that indorsement. 

The real and controlling question is: What, in view of the 
plain and unambiguous stipulations in the policy, is the meaning 
and interpretation of this loss payable indorsement? Obviously, 
the words used therein must be read in the light of the purpose 
which actuated the parties in stipulating that the policy could be 
modified, or any provision or condition thereof waived, only by 
a writing of equal dignity and credit with the policy itself. Of 
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the purpose of such stipulations it is said in Northern Assur. Co. 
ys. Grand View Bldg. Ass’n, supra :-— 

“It should not escape observation that preserving written con- 
tracts from change or alteration by verbal testimony of what 
took place prior to and at the time the parties put their agree- 
ments into that form is for the benefit of both parties. In the 
present case, if the witnesses on whom the plaintiff relied to 
prove notice to the agent had died, or had forgotten the circum- 
stances, he would thus, if he had depended to prove his contract 
by evidence extrinsic to the written instrument, have found him- 
self unable to do so. So, on the other side, if the agent had died, 
or his memory had failed, the defendant company might have 
been at the mercy of unscrupulous and interested witnesses. It 
is not an answer to say that such difficulties attend other trans- 
actions and negotiations, for it is the knowledge of the incon- 
veniences that attend oral evidence that has led to the custom of 
putting important agreements in writing, and to the legal doc- 
trine that protects them when so expressed, and when no fraud 
or mutual mistake exists, from being changed or modified by the 
testimony of witnesses as to conversations and negotiations that 
may never have taken place, or the real nature and meaning of 
which may have faded from recollection. Besides the import- 
ance of such considerations to the parties immediately concerned 
in business transactions, the community at large have a deep 
interest in the welfare and prosperity of such beneficial institu- 
tions as fire insurance companies. It would be very unfortunate 
if prudent men should be deterred from investing capital in such 
companies by having reason to fear that conditions which have 
been found reasonable and necessary to put into policies to pro- 
tect the companies from faithless agents and from dishonest 
insurers are liable to be nullified by verdicts based on verbal tes- 
timony:” 183 U. S.. 364. 

In this policy it was plainly stipulated that, if the subject of in- 
surance be personal property, and be or become incumbered by 
a chattel mortgage. the entire policv, unless otherwise provided 
by agreement indorsed thereon or added thereto, should be void; 
that the policy was made and accepted subject to the stipulations 
and conditions therein, together with such other provisions, 
agreements or conditions as should be indorsed thereon or added 
thereto; that in respect of any provision or condition which by 
the terms of the policy it was within the power of an officer, 
agent, or other representative to waive, the power to waive the 
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same could be exercised only by a written indorsement upon or 
addition to the policy, and that no privilege or permission affect- 
ing the insurance should exist or be claimed by the insured un- 
less so written or attached. The loss payable indorsement re- 
newed, and in effect reiterated, all of these stipulations by 
declaring that it was made “subject to all the conditions of this 
policy.” It is plain, therefore, that the indorsement was written 
upon the policy in pursuance of a mutual and expressly declared 
purpose to make the policy with the indorsement a complete re- 
pository and memorial of the entire agreement, and to preclude 
any resort to parol evidence. Effect should be given to this pur- 
pose so far as it can reasonably be done, and to that end especial 
care should be taken to find in the indorsement, and in the policy 
of which it is part, the means of its proper interpretation. 

The fact, as alleged in the complaint, that the indorsement was 
written upon the policy on the same day that the chattel mortgage 
was executed, is not material, because at most it would only tend 
to show that the agents of the company knew of the chattel 
mortgage when the indorsement was written. There being no 
allegation of fraud or mutual mistake, and this being an action 
at law, what the agents may have known, and even what they 
may have said, is of no importance, because by the stipulations 
of the policy they were powerless to waive any provision or con- 
dition or to affect the rights of the parties except by a writing 
indorsed upon or added to the policy. Whatever was not so in- 
dorsed upon the policy or added to it was the same as if not 
done, because it was not authorized, and was to be without effect. 

Carpenter vs. Providence Washington Ins. Co. (16 Pet., 495, 
512) was an action tfpon a policy of fire insurance containing a 
provision to the effect that if, without notifying the company, 
and having the same mentioned in or indorsed upon the policy, 
the insured then had or should thereafter obtain any other insur- 
ance upon the same property, the policy should be void and of 
no effect. Other insurance was had or obtained, and was not 
mentioned in or indorsed upon the policy. At the trial the plain- 
tiff requested the court to instruct the jury that, if the company 
had notice in fact of the other insurance, this was a compliance 
with the provision in the policy. The request was refused, and 
an instruction was given to the effect that notice to the company 
of the other insurance was not sufficient, but that the same 
should have been mentioned in or indorsed upon the policy; 
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otherwise the policy became void. Of this it was said by Mr. 
Justice Story, who delivered the opinion of the court :— 

“We think this instruction was perfectly correct. It merely 
expresses the very language and sense of the stipulation of the 
policy; and it can never be properly said that the stipulation in 
the policy is complied with when there has been no such mention 
or indorsement as it positively requires, and without which it 
declares the policy shall henceforth be void and of no effect.” 

The subject was again considered and the authorities exhaust- 
ively examined in Northern Assur. Co. vs. Grand View Bldg. 
Ass’n (183 U. S., 308), where the ruling in Carpenter vs. Provi- 
dence Washington Ins. Co. was affirmed and applied. 

Forbes vs. Agawam Mut. Fire Ins. Co. (9 Cush., 470) was an 
action upon a policy of fire insurance containing a provision to 
the effect that, if other insurance was had or obtained upon the 
same property, the policy should be void, unless the other insur- 
ance was consented to by the directors, and their consent signi- 
fied by a statement thereof in the policy, or by an indorsement 
thereon signed by the secretary. Other insurance was obtained, 
but the same was not consented to in the manner prescribed in 
the policy. It appeared by the evidence that in the application 
for the policy the insured had requested that consent to obtain- 
ing other insurance be signified in the policy, and that this appli- 
cation bore an indorsement of approval by one of the directors. 
Of this it was said by Chief Justice Shaw :— 

“But we think this evidence is far from warranting the infer- 
ence sought to be drawn from it. It certainly proves notice of 
the applicant’s desire to have leave to make further insurance, 
and that this permission might be expressed in the policy. But 
it was not so expressed, and the non-compliance with such an 
explicit request is almost as significant as a refusal. And the 
assent and approval of the director was an approval only of the 
application, and did not constitute the contract, or any part of it.” 

Worcester Bank vs. Hartford Fire Ins. Co. (11 Cush., 265) was 
an action upon a policy of fire insurance containing a provision to 
the effect that, if the insured should obtain subsequent insurance 
without giving the company notice thereof, and having the same 
indorsed on the policy or otherwise acknowledged in writing, the 
policy should cease, and be of no further effect. The insured 
obtained subsequent insurance, and exhibited a memorandum 
thereof to the agent of the company. The agent took the 
memorandum to make entry of the subsequent insurance upon 
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his book of policies, and returned it to the insured, saying that 
he had made the entry, and that it would be the same as if in- 
dorsed upon the policy. In fact, the agent did not enter on his 
book all the subsequent insurance mentioned in the memoran- 
dum. Upon the authority of Forbes vs. Agawam Mut. Fire Ins. 
Co., supra, it was held that the stipulation in the policy was not 
complied with, and that the policy was void. 

Walsh vs. Hartford Fire Ins. Co. (73 N. Y., 5) was an action 
upon a policy of fire insurance containing a provision to the 
effect that, if the premises insured should become vacant by the 
removal of the owner or occupant, and so remain for more than 
fifteen days without notice to the company and consent indorsed 
upon the policy, the same should become void; and that no 
officer, agent or representative of the company should be held to 
have waived any of the terms and conditions of the policy unless 
the waiver should be indorsed thereon in writing. The premises 
became vacant, and remained so for more than fifteen days. 
The insured notified the company’s agent that the premises had 
become vacant, requested him to consent to their remaining so, 
and inquired if it was necessary that the consent be indorsed on 
the policy. The agent gave his consent, and made a memoran- 
dum thereof in his register, but stated that it was not necessary to 
indorse the same upon the policy, and no such indorsement was 
made. The court, referring to the provision in the policy, said :— 

“This is a plain limitation upon the power of agents, and can 
mean nothing less than that agents shall not have the power to 
waive conditions except in one mode; viz., by indorsement on 
the policy. The plaintiff is presumed to have known what the 
contract contained, and the proof tends to the conclusion that 
this provision was brought to his notice. He saw fit, however, 
to accept the assurance of the agent that an entry in the register 
was sufficient. It is difficult to see how, upon the law of con- 
tracts and agency, the plaintiff can recover. The entry in the 
register was not an indorsement on the policy. The oral consent 
was an act in excess of the known authority of the agent. The 
provision was designed to protect the company against collusion 
and fraud, and the dangers and uncertainty of oral testimony. 
The case seems to be a hard one for the plaintiff; but courts 
cannot make contracts for parties, nor can they dispense with 
their provisions.” 

It follows, as before indicated, that the proper determination 
of the question whether the incumbrance created by the chattel 
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mortgage was assented to by the company’s agents depends en- 
tirely upon the true meaning and interpretation of the loss pay- 
able indorsement placed by them upon the policy. That indorse- 
ment reads: “Subject to all the conditions of this policy, loss, 
if any, pavable to G. B. Dodge and A. M. Stevenson as their in- 
terest may appear.” Could the insurance company, consistently 
with a purpose to insist upon and enforce all the conditions of the 
policy, agree to pay the loss, if any, to Dodge and Stevenson as 
their interest may appear? If it could, that is plainly what was 
done. The indorsement does not mention the chattel mortgage, 
it does not describe Dodge and Stevenson as chattel mortgagees, 
and it does not show that the attention of the parties was directed 
to the chattel mortgage. All this is conceded, and the conten- 
tion of the plaintiffs, as stated in the brief of counsel, is this :— 

“The language of the indorsement is absolutely broad and em- 
bracive. The language is, ‘As their interest may appear.’ This 
is limited only by their ability to make their interest appear. 
Whatever interest they may be able, by proper proofs and in the 
proper manner, to make it appear that they possess, necessarily 
comes within the meaning and terms of this indorsement. ‘The 
greater includes the less, and if, at the time of the loss, their in- 
terest is made to appear to be that of mortgagees, such interest 
is necessarily included in the terms of this indorsement.” 

Doubtless this would be a proper interpretation of the words 
“as their interest may appear,” if they stood alone or were con- 
trolling. They are plainly prospective, and refer, not to an in- 
terest existing at the time when the indorsement was written, 
but to such interest as may appear at the time of the loss, if any, 
without regard to the character of the interest, or the time when 
it may have arisen. The interest referred to is not an interest in 
the property insured, but is an interest in the payment of the loss, 
whether predicated upon an interest in the property or otherwise 
In this respect the terms of the indorsement may be properly 
said to be “broad and embracive.” 

But the question under consideration is not solved by merely 
ascertaining the meaning of the words “as their interest may 
appear.” ‘They do not stand alone, and are not controlling. By 
the plain terms of the indorsement the consent to pay the loss to 
Dodge and Stevenson was made “subject to all the conditions” 
of the policy. This qualifying clause means that the consent was 
given upon the express condition that the conditions of the 
policy were not thereby abrogated or waived, but that they 
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should have effect and be respected in like manner as if the in- 
dorsement had not been made. It means that a loss, to be pay- 
able to Dodge and Stevenson under the indorsement, must be 
one which, under the conditions of the policy, would be payable 
to the insured, and that whatever, under those conditions, would 
defeat the insured’s right to payment in the absence of the in- 
dorsement, will equally defeat it in the presence of the indorse- 
ment. ‘True, if the terms of the indorsement were conflicting— 
that is, if the appointment of Dodge and Stevenson to receive 
payment of the insured’s loss, if any, was necessarily inconsist- 
ent with any condition in the policy—a familiar rule would re- 
quire that, to the extent of the inconsistency, controlling effect 
should be given to that appointment, rather than to the qualify- 
ing clause. But is there any such conflict? If not, effect must 
be given to both the appointment and the qualifying clause; if it 
can reasonably be done, as it is not permissible to assume that 
any of the words of the indorsement were employed carelessly, 
or to no purpose. In respect of this the contention of the plain- 
tiffs is that by the use of the words “as their interest may appear” 
it was assumed and recognized that Dodge and Stevenson had 
or might have an interest in the payment of the loss, if any 
should occur, and therefore that consent was impliedly given to 
any act by which an interest had been or should be acquired, even 
though it be one which otherwise would avoid the policy; in 
other words, that consent was impliedly given to any sale of the 
property insured which had been or should be made to Dodge 
and Stevenson, and to any chattel mortgage of the personalty 
which had been or should be given to them, and to any sale to 
them of the property which had been or should be made on legal 
process, and to any assignment to them of the policy which had 
been or should be made. It is not easily conceivable that an in- 
dorsement which so distinctly declared a purpose to insist upon 
and enforce “all the conditions” of the policy was really intended 
to abrogate or waive so many of them. Moreover, it was not 
essential that any act violative of the conditions of the policy 
should have occurred or should occur to give Dodge and Steven- 
son an interest in the payment of the loss. They were creditors 
of the insured and mortgagees of the insured realty, both of 
which were consistent with the conditions of the policy, and 
either of which gave them a sufficient interest in the payment of 
any loss sustained by the insured to support the loss payable 
indorsement. There was, therefore, no necessary inconsistency 
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between the assumption and recognition in the indorsement that 
Dodge and Stevenson had or might have an interest in the pay- 
ment of such loss, and the express reservation to the company 
of the right to insist upon and enforce all the conditions of the 
policy. In these circumstances it cannot be reasonably said that 
the words “‘as their interest may appear” impliedly gave consent 
to any act violative of the conditions of the policy. A more 
reasonable view of the office performed by these words is that 
they define the contingency in which and the extent to which— 
consistently with the conditions of the policy—the insured’s loss, 
if any should be sustained, was intended to be made payable ta 
Dodge and Stevenson. Without these words in the indorsement, 
the whole loss would be payable absolutely to Dodge and Ste- 
venson without any showing of an interest on their part or of 
its extent. They are words of restriction, not of enlargement. 

The purpose and effect of loss payable indorsements upon poli- 
cies of insurance have frequently been considered in the courts, 
and, in the absence of some provision to the contrary, it has been 
quite uniformly held that such an indorsement is a mere appoint- 
ment of a payee to receive payment of the insured’s loss, and 
does not create a new contract of insurance with the payee, or 
abrogate or waive any condition of the policy. 

Bates vs. Equitable Ins. Co. (10 Wall., 33) was an action upon 
a policy of fire insurance containing a provision that, if the prop- 
erty insured should be sold or conveyed, or the policy be as- 
signed, without the consent of the company, the policy should 
become void. Philbrick, the insured, sold the property to Bates, 
and wrote upon the policy: “Payable, in case of loss, to E. C. 
Sates.” The company then caused an indorsement to be written 
under that of Philbrick, saying, “Consent is hereby given to the 
above indorsement.” The defense was that the sale of the prop- 
erty was without the consent of the company, and avoided the 
policy, and the plaintiff insisted that notice of the sale and con- 
sent thereto was implied by the indorsements. It was said by 
Mr. Justice Miller, who delivered the opinion of the court :— 

“If Philbrick could not, in law or in fact, have directed the pay- 
ment of the loss, if one should occur to him, as owner of the 
property, to another party, with the consent of the company, 
then it would be a reasonable inference that the indorsement 
made by him implied a sale of his interest. But if he could make, 
with the consent of the company, a valid appointment that any 
loss covered by the policy should be paid to a third person, 
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though he remained the owner of the goods, and the loss was his 
loss, then the indorsement of Philbrick does not necessarily con- 
vey the idea of a sale, nor the consent of the company imply a 
consent to a sale. Now, it is a well-known and frequent thing 
in insurance business for a person to insure his life or his prop- 
erty, and either in the policy itself, or by indorsement at the 
time it is made, or by subsequent indorsement, to which the con- 
sent of the company is generally required, to direct the loss to 
be paid to some third party. And this is done in language simi- 
lar, if not identical with that used in this case. It is a mode oj 
appointing that the loss of the party insured shall be paid by 
the company to such third person. This transaction is a very 
common mode ef furnishing a species of security by a debtor to 
his creditor, who may be willing to trust to the debtor’s honesty, 
his skill and success in trade, but who requires indemnity against 
such accidents as loss by fire or the perils of navigation. ‘The 
property of the debtor at risk being thus insured for the benefit 
of the cfeditor, gives him this indemnity. In the face of this fre- 
quent use of the two indorsements on the policy, it cannot be 
held that they imply of themselves a knowledge of the sale or a 
consent to insure the purchaser.” 

In Ermentrout vs. American Fire Ins. Co. (60 Minn., 418) it 
was said :— 

“In cases where the loss is ‘payable to the mortgagee’ it is an 
absolute appointment of the mortgagee as payee of the whole 
loss, and a direction to pay it to him. * * * But, where the 
policy provides that the loss shall be payable to the mortgagee, 
or, as in this case, to his assignee, ‘as his interest may appear, it 
is neither an assignment of the policy nor an absolute appoint- 
ment of the mortgagee as payee of the whole or any part of the 
loss, but a limited and conditional appointment to receive pay- 
ment of the loss to the extent of his interests, if any is made to 
appear.” 

In Brunswick Savings Institution vs. Commercial Union Ins. 
Co. (68 Me., 313) it was said :— 

“The clause in the policy, ‘payable in case of loss to the Bruns- 
wick Savings Institution to the amount of mortgage held by 
them,’ is not an insurance of the plaintiffs’ interest in the prop- 
erty, nor an assignment of the policy to the plaintiffs. It is 
merely a contingent order or stipulation, assented to by the de- 
fendants, for the payment of the loss of the assured, if any, to the 
plaintifis. It gives the plaintiffs the same right to recover that 
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the assured would have if no such clause had been inserted in 
the policy. Any violation of the conditions and stipulations of 
the policy which would defeat the right of the assured to recover 
upon it will defeat the right of the plaintiffs.” 

In Wunderlich vs. Palatine Fire Ins. Co. (104 Wis., 395) it was 
said of a provision that the loss should be payable to a third per- 
son as his interest might appear :— ° 

“The rights of a claimant under this familiar clause, where the 
title and ownership of the property remains in the assured, are 
no longer open to doubt or debate in this state. They were set- 
tled by Chandos vs. Am, F. Ins. Co., 84 Wis., 184; Carberry vs. 
German Ins. Co., 86 Wis., 323; and Williamson vs. Mich. F. & 
M. Ins. Co., 86 Wis., 393. The contract is with the assured. To 
him alone is the insurer liable, and upon his acts will that liability 
depend. The claimant under such a provision is not an assignee 
of the policy, so as to hold an independent right of recovery, but 
a mere appointee to receive the whole or a part of the money 
which the assured is entitled to recover, but to receive it under 
and in the right of the assured.” 


Scania Ins. Co. vs. Johnson (22 Colo., 476) was an action on a 
policy of fire insurance containing a provision declaring the policy 
void if the property insured be sold without the consent of the 
company indorsed on the policy, and containing the further pro- 
vision: “Loss, if any, payable to Mrs. H. Johnson as her interest 
may appear.” When the policy was issued, Mrs. Johnson held 
a mortgage upon the property, and subsequently the insured un- 
conditionally conveyed the property to her, but no consent to 
the sale was indorsed on the policy. It was said by Mr. Justice 
Campbell, who delivered the opinion of the court :— 


“lt was the mortgagor’s property and her interest therein 
which were insured, and the effect of the language quoted was 
merely an appointment of Mrs. Johnson to receive the amount 
of any loss that might occur. Any act of the mortgagor in viola- 
tion of the terms of the policy against a sale thereof would de- 
feat not only the right of the mortgagor to a recovery, but also 
a recovery by the mortgagee. * * The sale of this property 
by the assured without the consent of the company was a vio- 
lation of the conditions of the contract which, by an express pro- 
vision, invalidated the policy. At the time of the fire the mort- 
gagor had parted with all of her interest in the property, and had 
transierred the title. She therefore suffered no loss as the result 

VoL, XXXIV—52, 
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of the fire, and, as the mortgagor cannot recover, neither can the 
mortgagee.” 

Delaware Ins. Co. vs. Greer (57 C. C. A., 188, 190, 191, 193) was 
an action upon a policy of fire insurance containing a provision to 
the effect that, unless otherwise provided by agreement indorsed 
upon the policy or added thereto, the entire policy should be void 
if, with the knowledge of the insured, foreclosure proceedings 
be commenced, or notice be given of sale of any property cov- 
ered by the policy by virtue of any mortgage or trust deed. An 
indorsement was written upon the policy making the loss, if any, 
payable to certain mortgagees, as their interest might appear. 
Proceedings to foreclose these mortgages were thereafter com- 
menced with the knowledge of the insured, but consent of the 
insurance company thereto was not obtained. The defense to 
the action upon the policy was that the commencement of the 
foreciosure proceedings with the knowledge of the insured 
avoided the policy, and the plaintiffs contended that by consent- 
ing to make the loss, if any, pavable to the mortgagees as their 
interest might appear the company had impliedly consented to 
whatever was essential to make the mortgages effective, and had 
thus waived the condition against foreclosure proceedings. 
Judge Sanborn, in delivering the unanimous opinion of the court, 
said :— 

“They argue that a mortgage is an incident of a debt; that the 
right to foreclose is an attribute of a mortgage; that, when the 
insurance company agreed that the loss should be paid to the 
mortgagees as their interest might appear, they thereby con- 
sented to the exercise by them of their right to foreclose; and 
from these premises they draw the conclusion that the mortga- 
gees were thereby excepted from the provision of the policy that 
it should be void if foreclosure proceedings were commenced 
with the knowledge of the insured. The soundness of the premises 
upon which counsel base their contention is conceded, but the 
alleged conclusion does not follow. On the other hand, the plain 
reading of the clauses of the policy is, and the evident intention 
of the parties to the contract was, in the first place, to concede 
the right of the mortgagees to foreclose their mortgage, and in 
view of this situation to clearly provide what the rights and re- 
lations of the parties should be if the mortgagees exercised their 


right to commence their proceedings to foreclose. The parties 
to the policy, in other words, recognized the right of the mort- 
gagees to enforce the terms of their mortgage, and provided in 
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plain terms that if they commenced proceedings for that purpose, 
and these proceedings came to the knowledge of the insured, the 
policy should be void. * * * The true construction of the 
clause, ‘Loss, if any, payable to ———-, mortgagee, as his inter- 
est may appear,’ or of words of similar import, when attached to 
policies of fire insurance, is, and has been for more than forty 
years, that the mortgagee is thereby made the simple appointee 
of the mortgagor, and that his indemnity is at the risk of the 
acts and omissions of the latter which would avoid, terminate or 
afiect the mortgagor’s insurance under the original policy. * * * 
The result is that, unless otherwise provided by agreement in- 
dorsed on or added to the policy, the insurance of a mortgagee 
under the customary clause, which reads, in substance, ‘Loss, if 
any, payable to , mortgagee, as his interest may appear,’ 
ceases it foreclosure proceedings are instituted against the mort- 
gagor, and the latter knows that they have been commenced, at 
any time before the fire which causes the loss occurs.” 


The conclusion, enforced by the plain terms of the policy and 
of the indorsement, and by settled rules of decision, is that the 
purpose and effect of the indorsement was to make Dodge and 
Stevenson the simple appointees of the insured to receive pay- 
ment of any loss payable to the insured under the original policy, 
and to receive it not absolutely, but to the extent of any interest 
which at the time of the loss they might have in such payment, 
consistently with the due observance by the insured of all the 
conditions of the policy; that the indorsement did not in terms 
or by implication consent to the incumbrance created by the 
chattel mortgage, and that in consequence the policy was 
avoided by that incumbrance. 

Nor ‘s there anything in the opinion in Hagan vs. Scottish 
Ins. Co. (186 U. S., 423) which is inconsistent with this conclusion 
or with the cases in the Supreme Court to which reference has 
been made. That was a libel in admiralty upon a policy of 
marine fire insurance, of which the court said :— 

“It is to be observed in the first place, that the policy in ques- 
tion covers property on the water; viz., a tugboat; yet the 
printed portion of the policy shows that it was intended generally 
to be used for insuring property on land. A marine policy was 
made out upon blanks not intended for that kind of insurance. 
Consequently many of the printed provisions were wholly inap- 
plicable to insurance of property on the water.” 

in the printed portion was a condition declaring the policy 
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void if, without the consent of the company indorsed upon or 
added to the policy, the interest of the insured be other than 
unconditional and sole ownership, or if there be any change in 
interest or title by the voluntary act of the insured; and in the 
written portion the insurance was made to run to “Peter Hagan 
and Company for account of whom it may concern.” Before 
the loss, Hagan, who obtained the policy, sold an interest in the 
tugboat to another, who held that interest at the time of the fire, 
The consent of the insurance company to the change in owner- 
ship was not obtained. In denying the contention of the com- 
pany that the sale avoided the policy, the court referred to the 
fact that in marine insurance the words “for account of whom it 
may concern” are used to designate not merely the person tak- 
ing out the policy, or the owner at the time it is issued, but any 
person having an insurable interest in the property at the time 
of the loss who adopts the insurance; and it was said :— 

“The decision of this case turns upon the significance to be 
given to the written provision of the policy, which provides for 
insuring ‘Peter Hagan and Company for account of whom it 
may concern. * * * Where a marine policy is thus taken out 
upon a blank providing by many of its terms for insurance on 
property or goods on land, it becomes doubly important to keep, 
and apply with strictness, the rule that the written shall prevail 
over the printed portion of a policy, as in such case the written, 
even more clearly than usual, will evidence the real contract be- 
tween the parties. Courts will not endeavor to limit what would 
otherwise be the meaning and effect of the written language by 
resorting to some printed provision in the policy, which, if ap- 
plied, would change such meaning and render the written portion 
substantially useless and without application. * * * If the 
policy were to become void in case of a transfer of all or any 
part of the interest of the person taking out the insurance unless 
the company were notified and provided by agreement indorsed 
on the policy for such change, we do not see that any alteration 
in its terms and meaning was accomplished by the insertion of 
the phrase in question. By the interpretation contended for by 
the company, it would have the same right, if the written provi- 
sion were contained therein, to refuse to otherwise provide by 
agreement for the transfer of an interest that it would have it 
such provision were stricken out, and the terms of the policy 
would in truth be unaltered by the insertion of that provision. 
We think this would be a totally different result from that con- 
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templated by the parties. The words ‘on account of whom it 
may concern’ do not refer to those interested in the policy sim- 
ply at the time it is taken out. The terms refer to the future. 
It is not a question of the persons concerned when it is taken 
out, but of those who may be concerned when the loss may oc- 
cur, and who were within the contemplation of him who took out 
the insurance at the time that he did so. It is on account of those 
who in the future, at the time of the happening of a loss, have the 
insurable interest and in regard to whom the policy will be ap- 
plied. * * * We think the written portion is inconsistent with 
the printed condition as to change of interest and as to sole 
ownership, and there being such inconsistency, the written por- 
tion must be held to cover the assignee of a part interest in the 
tug, as intended at the time by the party taking out the insur- 
ance.” 

The distinguishing features of that case are manifest. Two 
may deserve special mention at this time. The written portion 
of the policy did not contain any language evincing a purpose to 
insist upon and enforce all the conditions of the policy, as does 
the indorsement here under consideration. The written and 
printed portions of that policy were so conflicting that a material 
part of the written portion would be altogether inoperative if 
effect were given to the printed portion. There is no such con- 
flict in the present case. 

The judgment is affirmed. 


Hook, C. J. (dissenting). 
The case in brief is this: The reduction company, as the 
owner of a certain real and personal property comprising a 
chlorination mill and consisting of buildings, machinery and sup- 
plies for the operation of the same, procured from the insurance 
company a policy insuring both the realty and personalty against 
loss by fire. The policy contained this clause :— 
This entire policy, unless otherwise provided by agreement 
indorsed hereon or added hereto, shall be void * * * if the 


subject of insurance be personal property and be or become 
incumbered by a chattel mortgage. 


The agents of the insurance company had no authority to 
Waive this provision, but they did have full authority to assent to 
a mortgage of the insured personalty by means of written in- 
dorsement on or addition to the policy. A month after the insur- 


ance was procured, the insured, being indebted to Dodge and 
‘ 
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Stevenson, gave them as security two mortgages upon the mill 
property, one upon the realty, which required no assent to pre- 
serve the validity of the policy, and the other upon the person- 
alty. Thereupon, at the request of the insured and Dodge and 
Stevenson, the agents of the insurance company made this in- 
dorsement upon the policy: ‘Subject to all the conditions of this 
policy, loss, if any, payable to G. B. Dodge and A. M. Stevenson, 
as their interest may appear.” It was positively averred in the 
complaint to which a demurrer was sustained that the insurance 
company consented to both mortgages. The insured property 
was destroyed by fire, proofs of loss were furnished, the author- 
ized representatives of the parties and of other insuring compa- 
nies met and adjusted the loss, but the defendant company re- 
fused to pay. My associates hold that a complaint setting forth 
these facts does not state a cause of action, and that the plain- 
tiffs may not, by proofs, show what was actually intended by the 
indorsement upon the policy. 

The insurance company contends—and its contention is sus- 
tained—that the general averment in the complaint of its consent 
is referable to the particular indorsement upon the policy by its 
agents, and that the indorsement cannot be construed as a con- 
sent to the chattel mortgage. Out of the latter part of this con- 
tention arise the principal questions in the case. In the cases cited 
in the foregoing opinion (Carpenter vs. Ins. Co., 16 Pet., 495; 
Northern Assur. Co. vs. Bldg. Ass’n, 183 U. S., 308; Forbes vs. 
Ins. Co., 9 Cush., 470; Worcester Bank vs. Ins. Co., 11 Cush., 
265; Walsh vs. Ins. Co., 73 N. Y., 5), there was an entire failure 
to make indorsements upon the policies, as was required by their 
terms, and it was sought to supply the omission by oral testi- 
mony. The doctrine of these cases is unassailable, but it has 
merely an indirect bearing upon the case at bar. Here an in- 
dorsement was requested. It was made by the authorized agents, 
and the questions are: What is to be done with it? How should 
it be construed? If it is ambiguous in its application, is oral tes- 
timony admissible to explain it? 

In Bates vs. Ins. Co. (10 Wall., 33), also cited in the foregoing 
opinion, the policy contained a clause that, if the insured prop- 
erty be sold or conveyed, or if the policy itself should be assigned, 
without the consent of the company, the risk should cease, and 
the policy become void. The indorsement made and consented 
to was, “Payable in case of loss to E. C. Bates.” It was held that 
this indorsement indicated neither a sale or conveyance of the 
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insured property nor an assignment of the policy. Justice Mil- 
ler, in delivering the opinion of the court, said :— 

“If it could be shown that it had been the course of dealing 
between these particular parties to recognize the indorsement of 
the party first assumed as evidence of a sale, and the indorse- 
ment of the company as a consent to the sale, or if it could be 
shown that by custom and usage in any particular place these 
indorsements were so treated, the case might be different; but, 
in the absence of such usage or custom, we can see in these in- 
dorsements nothing more than the direction of Philbrick and the 
consent of the company that any loss sustained by Philbrick, 
covered by that policy, should be paid to Bates. As Philbrick 
did not have any interest in the goods when the fire occurred, he 
sustained no loss, and the policy covered none.” 

This case, so far from militating in any degree against the con- 
tention of Dodge and Stevenson and the insured is, on the con- 
trary, helpful in its bearing, in that, as applied to the case before 
us, it tends to limit the indorsement to the scope and purport 
averred to have been actually within the contemplation of all of 
the parties. It is not claimed that the insured property was 
solid, or that the policy was assigned. On the contrary, it was 
averred that the insured,property of both classes was mortgaged, 
that the company actually consented thereto; and it is con- 
tended that the indorsement which was made is fairly and rea- 
sonably calculated to so signify: Scania Ins. Co. vs. Johnson 
(22 Colo., 476) is a case like Bates vs. Ins. Co.; and in Delaware 
Ins. Co. vs. Greer (57 C. C. A., 188) it was merely held that an 
indorsement making loss payable to a mortgagee as his interest 
might appear did not excuse compliance with another and addi- 
tional provision that the policy should be void if, with knowledge 
of the insured, foreclosure proceedings be commenced, etc., un- 
less otherwise provided by agreement indorsed on the policy. 

In approaching the questions arising in this case, it should be 
borne in mind that the settled rule of construction is that the 
language of a policy of insurance is the language of the com- 
pany, and this includes indorsements made by its agents, and it 
is both reasonable and just that its own words should be con- 
Strued most strongly against itself. If the policy is so framed, 
and an indorsement thereon is so worded, as to leave the mean- 
ing doubtful or ambiguous, or when the phraseology employed 
is calculated to mislead the insured, the courts will lean against 
the construction which would limit or discharge the liability of 
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the company: National Bank vs. Ins. Co., 95 U. S., 673; Grace 
vs. Ins. Co., log U. S., 278, 282; Moulor vs. Ins. Co., 111 U.S, 
335, 341; Travelers Ins. Co. vs. McConkey, 127 U. S., 661, 666: 
Thompson vs. Ins. Co., 136 U. S., 287, 297; London Assur. ys, 
Companhia, etc., 167 U.5., 149, 159; Liverpool, etc., Ins. Co, vs. 
Kearney, 180 U. S., 132, 136; McMaster vs. Life Ins. Co., 183 
U.S., 25, 40: Texas & Pacific Ry. Co. vs. Reiss, 183 U. S., 621, 
620; Royal Ins. Co. vs. Martin, 192 U. S., 149, 162. 

In American Surety Co. vs. Pauly (170 U. &., 133, 144) it was 
said :— 

“Lf, looking at all its provisions, the bond is fairly and reason- 
ably susceptible of two constructions, one favorable to the bank 
and the other favorable to the surety company, the former, if 
consistent with the objects for which the bond was given, must 
be adopted; and this for the reason that the instrument which 
the court is invited to interpret was drawn by the attorneys, offi- 
cers or agents of the surety company. ‘This is a well-established 
rule in the law of insurance.” 

In Liverpool, ete., Ins. Co. vs. Kearney (36 C. C. A., 265) this 
court, speaking through Judge Thayer, held that the terms of 
policies of insurance should receive a reasonable, not a strictly 
literal, construction. In affirming this case (180 U. 5., 138) the 
Supreme Court said :— 

“A literal interpretation of the contracts of insurance might 
sustain a contrary view, but the law does not require such an 
interpretation. In so holding the court does not make for the 
parties a contract which they did not make for themselves. It 
only interprets the contract so as to do no violence to the words 
used, and yet to meet the ends of justice.” 

In Paiatine Ins. Co. vs. Ewing (34 C. C. A., 236), in discussing 
the effect of a “rider” upon the provisions of the body of a policy, 
Judge Severens, of the Sixth Circuit, said :— 

“But if this conclusion were not so clear as it seems to us to 
be, and were only a permissible one, there are several established 
rules of construction applicable to the subject which concur in 
inducing the same result. One of those rules is that forfeit»res 
are not favored in law, and the courts will seek to find, if fairly 
possible, such a construction of the contracts of parties as will 
relieve them from the inequitable consequences arising there- 
from. * * * Another rule, which is especially, but not solely, 
applicable to insurance contracts, is that, when the meaning of 
the instrument, taken as a whole, is doubtful, its several provi- 
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sions should be construed favorably to the party to whom the 
undertaking is made, and most strongly against the party in 
whose interest the provisions are introduced. * * * Still an- 
other rule is that, where a special provision is added to the formal 
contract, the special provision will be taken to dominate the 
formal part, upon the principle that it more surely expresses the 
final purpose of the parties.” 

In Hoffman vs. Attna Ins. Co. (32 N. Y., 405, 413) the court, 
after observing that the terms of the policy that was being con- 
sidered were not such as would naturally suggest even a query 
in the minds of the assured whether a transfer of interest as be- 
tween themselves would work a forfeiture, said :— 


“It is a rule of law as well as of ethics that, where the language 
of a promisor may be understood in more senses than one, it is to 
be interpreted in the sense in which he had reason to suppose it 
was understood by the promisee. It is also a familiar rule of 
law that. if it be left in doubt, in view of the general tenor of the 
instrument and the relations of the contracting parties, whether 
given words were used in an enlarged or a restricted sense, other 
things being equal, that construction should be adopted which 
is most beneficial to the promisee.” 

In Utlev vs. Donaldson (94 U. S., 46) the Supreme Court ap- 
proved of the following from the case last mentioned :— 

“Every intendment is to be made against the construction of 
a contract under which it would operate as a snare.” 

\s Lord St. Leonards observed in Anderson vs. Fitzgerald (4 
H. L. Cas., 510}. a policy of insurance “ought to be framed with 
such deliberate care that no form of expression by which, on the 
one hand, the party assured can be caught, or by which, on the 
other, the company can be cheated, shall be found upon the 
face of it.” 

Such instruments are addressed primarily not to the court, but 
to the comprehension of men who presumably are of average 
intelligence, and who are not especially skilled in the technicali- 
ties of language. It is not meant by this that there is room for 
construction when plain and unequivocal language is employed, 
or that the ignorant and careless may be assisted at the expense 


of an insurance company by subtle distinctions which do not 
pertain to the substance of things. On the other hand, courts 
should not be astute to discover grounds for forfeiture that 
would not occur to men of ordinary intelligence whose minds are 
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alert for the proper protection of their interests. One extreme 
is as much to be avoided as the other. 

The discovery of the intent is the cardinal rule of construction, 
and in aid thereof courts should, as much as possible, place them- 
selves in the position of the contracting parties, and thereby en- 
deavor to regard the writing in the same light as those who 
made it. 

In Scott vs. United States (12 Wall., 443, 444), a case involving 
a contract for transportation, the court said :— 

‘In cases like this it is the duty of the court to assume the 
standpoint occupied by the parties when the contract was made, 
to let in the light of the surrounding circumstances, to see as 
the parties saw, and to think as they must have thought in as- 
senting to the stipulations by which they are bound. This proc- 
ess is always effective. When the terms employed are doubtful 
or obscure, there is no surer guide to their intent and meaning.” 

Again, another rule is that an exception to the liability im- 
posed by the contract of insurance is not to be liberally con- 
strued: Canton Ins. Office vs. Woodside, 33 C. C. A., 63. 

. Again, it is the settled rule that if in the application of the 
provisions of a policy of insurance to the subject-matter thereof 
an ambiguity arises, and a doubt as to what the parties intended 
parol evidence is admissible for the ascertainment of their real 
intention. In summing up the principles announced in Northern 
Assur. Co. vs. Bldg. Ass’n (183 U. S., 308, 361) the court recog- 
nized this modification of the principal doctrine of that case; 
and it was also recognized in the excerpts from some of the cases 
which were cited: Sheldon vs. Ins. Co., 22 Conn., 235; New 
York Ins. Co. vs. Thomas, 3 Johns. Cas., 1; Franklin Fire Ins. 
Co. vs. Martin, 40 N. J. Law, 568. 

In Fogg vs. Ins. Co. (10 Cush., 337) Chief Justice Shaw said :— 

“When words are doubtful, it is competent for parties to go 
into proof of the relation in which the parties stood to each other, 
the acts mutually done by them, and generally the surrounding 
circumstances, in order the better to understand the language 
used by them, and thus ascertain their intent; and under this 
rule the evidence was admitted.” 

Turning, then, in the light of the foregoing principles, to the 
provision of the policy in suit that it should be void in case the 
subject of insurance was personal property and became incum- 
bered by a chattel mortgage without the consent of the company 
indorsed thereon, and to the language of the indorsement itself, 
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the inquiry which first suggests itself is as to the scope and pur- 
port of the operating clause of the indorsement, “Loss, if any, 
payable to G. B. Dodge and A. M. Stevenson as their interest 
may appear.” It is sufficiently shown by the authorities cited in 
the foregoing opinion that its meaning could not be that the in- 
sured property had been sold to Dodge and Stevenson, or that 
the policy of insurance had been assigned to them (see, also, Min- 
turn vs. Ins. Co., 76 Mass., 501; Franklin Savings Inst. vs. Ins. 
Co., 119 Mass., 240; Griswell vs. Ins. Co., 70 Mo., 654; Froehly 
vs. Ins. Co., 32 Mo. App., 302); and therefore, as there was no 
sale of the property and no assignment of the policy, that matter 
may be dismissed from consideration. 

This leaves remaining the inference either (1) that Dodge and 
Stevenson were general creditors of the insured, or (2) that they 
held a mortgage or other lien upon the insured property. It will 
not be profitable to discuss the former at length. It is sufficient 
to say that such indorsements upon fire policies-in favor of mere 
general creditors without lien upon or interest in the property 
are not frequent, and that the one before us plainly indicates that 
Dodge and Stevenson were something more than general cred- 
itors: It is a matter of common knowledge that among those 
having to do with fire insurance either as agents of insurers or 
as insured such a loss payable clause almost invariably signifies 
that the persons named have a mortgage or other lien upon the 
insured property either existing or in immediate contemplation, 
but that the amount thereof is subject to fluctuation in the future, 
or may be fully discharged before loss under the policy. Hence 
the words “as their interest may appear.” The term “interest,” 
as ordinarily used in connection with fire insurance, signifies 
some right that has relation to property, and it would seem to be 
a misinterpretation of language to say that the interest referred 
to in the indorsement was solely an interest created by the in- 
dorsement itself. But assuming that it is a possibility that the in- 
dorsement might mean that Dodge and Stevenson were mere 
general creditors without lien, the sufficient answer is that the 
rights of litigants ought not to be determined by general rules 
of construction applied to possibilities, when the qualifications of 
those rules and the probabilities of the case lead unerringly to a 
different result. 


But, after all, this is not a vital, or even a very important, mat- 
ter in the case, as I view it, for it may be assumed without detri- 
ment to the position of the insured and Dodge and Stevenson 
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that such an indorsement is broad enough to include general 
creditors as well as mortgagees. Under all the authorities, and 
the usages and customs of the business, and by all rational rules 
of interpretation the operating clause of the indorsement, jf 
standing alone, would have embraced both mortgages of Dodge 
and Stevenson—the one upon the personalty as well as the one 
upon the realty. I do not understand that this is disputed. The 
words were sufficiently comprehensive for that purpose. They 
were such as business men would naturally employ, and be satis- 
fied with as evidencing their intention, and as complying with 
the requirements of the policy. But it is said that by reason of 
the prefixing of the qualifying words, “Subject to all the condi- 
tions of this poiicy,” the specific subject-matter of the operating 
clause was invaded and so circumscribed that a condition of the 
policy against a chattel mortgage not consented to was broken, 
and the policy thereby became void. To this I do not assent. 
The operating clause of the indorsement was directed to a spe- 
cific subject-matter among all those contained in the policy, and 
its obvious and apparent effect was to give consent to the mort- 
gages of Dodge and Stevenson. It is but fair to say that it is 
more than probable that the parties so intended it. The qualify- 
ing clause was a general reference to all the stipulations of the 
policy which determined or affected the responsibility of the 
company, and there were about seventy of them, from those per- 
taining to the management of the insured premises down to those 
governing the ascertainment and adjustment of a loss. The 
former was immediately significant and intelligible, and would 
naturally be at once recognized as being fully adequate for the 
safeguarding of the rights of the insured and his mortgagees. 
The operation of the latter was at the best indirect, and implied 
relation to many: subjects and conditions. The construction de- 
sired by the insurance company would have required of the in- 
sured and Dodge and Stevenson a weighing and an accurate 
conception of all the consistencies and inconsistencies between 
the words of the indorsement and the many stipulations in the 
body of the policy itself, and this in the face of the fact that there 
were plain words before them, which seemed sufficient for their 
protection. It would fatally affect them with a hidden and an 
indirect sense, contrary to one that was of plain and direct im- 
port. May it not reasonably be said that a man of ordinary in- 
telligence, knowing the terms of his policy—and it is to such that 
these matters are first addressed—would naturally have assumed, 
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under the circumstances of this case, that the existence of the 
chattel mortgage was duly recognized by the indorsement, and 
that the general reference to all of the conditions of the policy 
meant simply those conditions that related to other matters which 
had a bearing upon the risk? Courts themselves not infrequently 
apply to the construction of the solemn enactments of Legisla- 
tures a rule based upon an analogous course of reasoning. And 
from the opposite standpoint, may it not reasonably be said that 
in employing the words in question it was the sole purpose of the 
insurance agents to make sure and to inform the mortgagees that 
there was no contract of indemnity with them, but that it was 
still confined to the original parties to the instrument, and that 
the integrity of the policy and the rights of Dodge and Stevenson 
arising from their mortgages and the consent of the company 
thereto were nevertheless subject to be affected or wholly de- 
feated by the acts or omissions of the insured? If, upon placing 
ourselves as nearly as possible in the position of the insured and 
Dodge and Stevenson and the insurance agents, and regarding 
the words they used in the light of the known circumstances sur- 
rounding them, the above inquiries should be answered in the 
affirmative, then the actual intent of the parties has yielded to a 
rigid rule of strict construction. 

Manufacturing concerns, reduction works, electric light, gas 
and waterworks, and the like, are almost always made up of 
both real and personal property, and mortgages and trust deeds 
given by their owners in many cases embrace the property of 
both classes. And I cannot escape the conviction that, having 
mortgaged both the realty and the personalty of their concerns, 
the great majority of such owners or their managers, men of in- 
telligence and business affairs, cognizant of the stipulations of 
their policies of insurance, would, upon applying to the agents 
of the insuring companies, and fully advising them of the facts, 
be satistied with the making of just such an indorsement as was 
made in this case, and would rest in full faith that their rights had 
been adequately protected. Suppose the indorsement before us 
had been: “Subject to all the conditions of this policy, loss, if 
any, payable to G. B. Dodge and A. M. Stevenson mortgagees, 
as their interest may appear.” Logically the contention of the 
company would then have been that since the term “mortgagees” 
might have related to the real estate mortgage, and not to that 
upon the personalty, the policy was void. It is unfortunate that 
such precision of thought and expression may not soon be ex- 
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pected in the usual conduct of business affairs. In my Opinion, 
the construction sought by the insurance company is at variance 
with every rule to which attention has been directed. It con- 
templates that its own language, fairly open to a different view, 
be taken most favorably to itself. It seeks the strict application 
of a rule of law to a condition of fact created by the exclusion of 
every hypothesis which would make to a contrary conclusion, 
and avoids those other supplemental and qualifying rules which 
are equally as well settled. lt does not seek the answer to the 
question which in the construction of contracts in writing should 
always be asked, “Viewed in the light of the surrounding cir- 
cumstances as presented to them, what was the real intention of 
the parties”? The tendency to the unrestrained invasion of the 
clear terms of the policies of insurance by oral testimony which 
was so destructive of the rights of the companies has been well 
checked by the decision of the Supreme Court in Northern Assur. 
Co. vs. Bldg. Ass’n, supra; but it seems to me that the present 
contention of the insurance company tends strongly to the other 
extreme, and that a rule is sought more rigid than that applied 
to other written contracts, or even that which obtains in cases 
involving statutes against frauds and perjuries. 





Swing vs. Weston Lumber Co. 
> 


SUPREME COURT OF MICHIGAN. 


SWING 
v8. 


WESTON LUMBER CO.* 


The statute of Wisconsin forbidding any person to solicit insurance there 
unless the company has complied with the statute, and providing that 
in case of its violation the offending company shall not maintain any 
action fourded on the statute, forbids the recovery of a judgment in 
favor of such company procured in another state upon the suit of 
its receiver for assessment where the property in the state was in- 
sured through an agent who was unable to procure sufficient author- 
ized insurance, and placed the risk through an authorized agent in 
another state. 


Error to Circuit Court, Schoolcraft County. Action by James 
R. Swing, trustee of the Union Mutual Fire Insurance Company 
of Cincinnati against the Weston Lumber Company. There was 
a judgment for defendant and plaintiff brings error. 


Vircit, I. Hixson and PATTERSON A. REESE, for Abdbpellant. 
oc. W. Dunton, for Appellee. 
McALvay, J. 

The plaintiff, trustee of the Union Mutual Fire Insurance 
Company of Cincinnati (dissolved), brought an action against 
the defendant, a Michigan corporation, for the amount of an as- 
sessment, in accordance with a decree of the Supreme Court of 
Ohio in winding up said insolvent insurance company. The said 
Union Mutual Fire Insurance Company was duly organized un- 
der the laws of the state of Ohio, and was never licensed to do 
business in Michigan. The defendant is a Michigan corporation, 
and the insurance was upon defendant’s lumber and other prop- 
erty at Manistique, in this state, under a policy dated August 
30, 1889, and a renewal thereof, and was carried until December 
19, 1890, for the sum of $5,000. The amount of the assessment 
sued ior was the sum of $537.48. The substantial defense set up 
under the plea was that the said insurance company was a foreign 
corporation not authorized to transact business in the state of 
Michigan, and that the insurance policies were issued in direct 
Violation of the laws of Michigan—said insurance company not 
having complied with the statutes of this state relative to foreign 


* Decision rendered, June 6, 1905. 
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insurance companies doing business therein—and that said con- 
tracts of insurance were at variance with and contrary to the 
settled policy of this state. 

The case was tried before the court without a jury, and, written 
findings of fact and conclusions of law having been requested, 
the same were made and filed as follows :— 


“Facts. 


“Plaintiff sues as trustee for the creditors and policyholders 
of the Union Mutual Fire Insurance Company of Cincinnati, 
Ohio, seeking to collect from defendant, which was a former 
policyholder in said company, its share of assessment made by 
the order of the Supreme Court of Ohio to liquidate said insur- 
ance company’s liabilities. The Weston Lumber Company, de- 
fendant herein, is, and was during all the time covered by the 
transactions under consideration, a Michigan corporation, lo- 
cated at Manistique, where it has a sawmill, and was engaged in 
logging in that vicinity, and manufacturing lumber at its mill. 
In the latter part of the summer of 1889 defendant desired to 
increase the amount of insurance carried upon lumber accumu- 
lated in its yards, and made application to a local agency con- 
ducted by a banking institution of the town for a considerable 
addition to the line of its insurance already held in that agency 
Not being able to write in one risk in its own companies the 
amount of additional insurance desired, the local agency, through 
W. C. Marsh, an emplovee of the bank, who attended to its in- 
surance business, placed twelve different policies with outside 
agencies. Part of this line of insurance was sent to George R. 
Lewis & Co., an agency of Minneapolis, Minn., through which 
concern the $5,000 insurance involved in this case was placed 
with the said Union Mutual Fire Insurance Company of Cin- 
cinnati, Ohio. ‘This insurance was written August 30, 1889, and 
was carried until December 19, 1890, when the policy was re- 
turned to the plaintiff, and canceled by him, shortly after he took 
charge as trustee. Aside from this transaction, there is no 
evidence that the said insurance company in any manner solicited 
or issued insurance within this state, or did any act in connection 
with such business which is in violation of the statutes of 
Michigan. 

“It appears undisputed in this case that the Union Mutual 
Fire Insurance Company of Cincinnati, Ohio, was a mutual fire 
insurance company, incorporated under the laws of Ohio, May 
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27, 1887, and was doing business as such during the years 1889 
and 1890. It also appears that the laws of the state of Ohio in 
force during the years 1888, 1889 and 1890 pertaining to mutual 
fire insurance companies were as set out in plaintiff’s declaration 
in this case. It is shown by the undisputed testimony in this case 
that the Supreme Court of the state of Ohio made a decree of 
assessment against the policyholders of the fire insurance com- 
pany, of which this plaintiff is the trustee for the creditors, and 
that such decree is still in force and effect, defining the liability 
and percentages of assessments for the respective periods of 
time during which unpaid liabilities of said insurance company 
were incurred. According to such decree, defendant’s propor- 
tion of said assessment, in order to pay its just proportion of the 
unpaid losses and expenses incurred by said insurance company 
during the time defendant held its policy, amounts to $537.48. 


“It is stipulated by counsel for the respective parties in this 
case, with the same force and effect and validity as if the same 
had been established on the trial of the case by competent evi- 
dence, that the said Union Mutual Fire Insurance Company of 
Cincinnati, Ohio, is a corporation organized under the laws of 
the state of Ohio, and that said insurance company has never 
complied with any of the requirements of the several statutes of 
the state of Michigan obligated upon insurance companies of 
other states seeking to transact business in the state of Michigan. 

“The files, records and exhibits in this case are hereby made a 
part of these findings. 


“Conclusions of Law. 


“There is no evidence in this case to establish the claim that 
this action is barred by the statute of limitations. 

“The decree of assessment made by the Supreme Court of 
Ohio would be binding upon the defendant, and conclusive in 
this case, notwithstanding the fact that the defendant was not 
served with summons in this action, provided recovery be not 
barred for other reasons. 

“Whether or not the witness Marsh was legally the agent of 
defendant in securing the insurance in question would be a mat- 
ter for serious consideration if the case turned upon that point. 
He was an employee of the local insurance agency which had 
secured a line of insurance from the defendant. The defendant 
thereafter, on its part, merely applied to this agency in its home 


town for an increase of insurance, which the agency accepted, 
VoL. XXXIV.—53. 
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and proceeded to place as best it could; turning that which it 
could not care for itself over to other agencies. The selection 
of this particular insurance company in which to place a portion 
of the risk was evidently made in the usual course of business, 
either by the local agent at Manistique, or George R. Lewis & 
Co. of Minneapolis, Minn.; and the details of the application, 
obtaining the policy, agreeing on the policy, etc., were worked 
out in the usual course of business by the insurance agency, al- 
though accepted and ratified by the defendant. But so far as 
the defendant was concerned, its application for insurance was 
made and this business was done with the home office, at Man- 
istique, with which it was in the habit of doing business. The 
conditions are not to be considered exactly the same as if this 
defendant had specially selected an outside insurance company 
in another state as the one with which it particularly desired te 
do business, and, having done so, had directly applied by corre- 
spondence to such company for insurance; but, for the disposi- 
tion of this case, we may assume that Marsh acted as agent of 
defendant in securing the insurance, and so come directly to the 
leading contention presented, involving the validity of this con- 
tract under the laws of Michigan. It is admitted that the Union 
Mutual Fire Insurance Company of Cincinnati, Ohio, never had 
complied with any of the requirements of the several statutes of 
this state obligated upon insurance companies of other states 
who seek to transact business in Michigan. Section 5157 of the 
Compiled Laws of 1897 provides: ‘It shall not be lawful for 
any person or persons, as agent, solicitor, surveyor, broker, or in 
any other capacity, to transact or to aid in any manner, directly 
or indirectly, im transacting or soliciting within this state any 
insurance business for any person, persons, firm or copartner- 
ship, who are non-residents of this state, or for any firm or inland 
navigation insurance company or association, not incorporated 
by the laws of this state, or to act for or in behalf of any person 
or persons, firm or corporaton, as agent, broker, or in any other 
capacity, to procure, or assist to procure a fire or inland marine 
policy or policies of insurance on property situated in this state, 
for any non-resident person, persons, firm or copartnership, or 
in any company or association without this state, whether incor- 
porated or not, without procuring or receiving from the Com- 
missioner of Insurance the certificate of authority provided for 
in section 23 of an act, etc.; and section 10467 of the Compiled 
Laws of 1897 provides that ‘when by the laws of this state, 
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any act is forbidden to be done by any corporation or by any. 
association of individuals without express authority by law, and 
such acts shall have been done by a foreign corporation, it shall 
not be authorized to maintain any action founded upon such act, 
or upon any liability or obligation, express or implied, arising 
out of, or made or entered into in consideration of such act.’ 
These provisions of our statute, and others of like nature, have 
been before our Supreme Court from time to time, and inter- 
preted with no uncertain sound. A full and able discussion of 
the subject is found in the case of Seamans vs. Temple Co. (105 
Mich., 401) and other cases there cited. Numerous decisions 
along the same line are found in other states, in one of which, 
decided in Pennsylvania, plaintiff himself was a party: Swing 
vs. Munson, 191 Pa., 582. Plaintiff admits the force of these 
decisions, but seeks to distinguish the case at bar on the ground 
that the foreign insurance company he represents did not have 
any agent, broker, inspector or other representative.in the 
state of Michigan, nor solicit, directly or indirectly, this insur- 
ance or any other insurance within the state, and did not in fact 
transact any business within the state of Michigan in violation 
of its statutes. While we recognize some ditferences in the facts 
shown in these respective cases from those established in the 
case at bar, we are unable to recognize any distinction in the 
principles of law involved, in view of the well-settled policy of 
our Legislature, and decisions dealing with foreign insurance 
companies. We are not confronted with the question of whether 
or not this is a valid contract under the laws of the state of Ohio. 
It may be valid in Ohio, and void in Michigan, under our stat- 
utes. Regulating the business of insurance, even to the exclu- 
sion of foreign insurance companies from taking any risks in the 
state under any conditions, has been held constitutional. While 
this may be held to be an Ohio contract, nevertheless we cannot 
escape from the fact that it was a contract to insure within the 
state of Michigan property of a citizen of the state, and was tak- 
ing an insurance risk in this state. In the case of People vs. 
Howard (50 Mich., 248), it is said “The clearly expressed inten-’ 
tion of that act was to entirely prevent insurance companies from 
taking any risks in this state. This was and has been for some 
time the settled policy of this state, as appears by Legislature, 
and ior the protection of the citizens of the state, and companies 
submitting to our laws and paying the state taxes. The statute 
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is prohibitory in its character. The policy is wise, and, as such, 
should be enforced.’ 

“The conclusion of the court is that the contract of insurance 
under consideration is unlawful and invalid, and there can be no 
recovery for any assessment upon the policies issued to defend- 
ant pursuant to such contract. Judgment will be entered accord- 
ingly. J. H. Steere, 

“Circuit Judge.” 

Errors are assigned upon the refusal of the court to find the 
facts according to certain requests of the plaintiff, and also upon 
the conclusions of law. The facts as found by the court are 
supported by the evidence disclosed in the record. It is for this 
court to determine whether the court erred in his conclusions of 
law from the facts found. We do not think he did. His conclu- 
sions of law are supported by the facts as found by him, and his 
decision conforms with the frequent utterances of this court as 
to the settled policy of this state in cases where the statutes in 
question have been interpreted. In the case of Seamans vs. 
Temple Co. (105 Mich., 401) this court, approving previous deci- 
sions, held upon the very question raised and involved in this 
case as follows: “Counsel for plaintiff contends that the insur- 
ance company has not done business in this state, but that the 
contract is one made in Wisconsin, to be performed there, and 
that it is therefore valid, and that, being so, the plaintiff may sue 
and recover upon it in the courts of this state, under the rule of 
comity between states. This rule applies to corporations as well 
as natural persons: How. Ann. St., § 8136. But the right of a 
foreign corporation to sue in our courts is limited, first, by stat- 
ute (section 8136); and, second, by the general rule that the 
doctrine of state comity will not be applied in behalf of a foreign 
corporation seeking to recover upon a claim or contract ex- 
pressly prohibited by law, or one which is clearly at variance with 
the settled policy of the state: Thompson vs. Waters, 25 Mich., 
214; Christian Union vs. Yount, rot U.5S., 356. It is the policy 
of this state to limit the business of insurance to such corpora- 
tions, domestic and foreign, as shall be authorized by the Commis- 
sioner of Insurance to do business after compliance with certain 
regulations and conditions prescribed by law. * * * If it be 
conceded that the contract was made in Wisconsin, and that the 
premiums and loss, if any, are payable there, it is as much in 
contravention of the policy of this state as though it had been 
made and was to be performed here. It cannot be supposed that 
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the statutes cited were intended merely to prevent the act of 
making the contract in this state. The object is to protect the 
citizens of this state against irresponsible companies, and to pre- 
vent insurance by unauthorized companies upon property in this 
state: American Ins. Co. vs. Stoy, 41 Mich., 401; Hartford Fire 
Ins. Co. vs. Raymond, 70 Mich., 501. . The argument of counsel 
for plaintiff is substantially this: * * * ‘We know that the 
laws of Michigan are designed to prevent our insuring Michi- 
gan property, but we have done-so in a way that does not con- 
travene the letter of Michigan statutes, because we have done 
nothing upon Michigan soil. We have evaded your law, and 
obtained a contract which you have sought to prohibit, and now 
we ask you to enforce it for us under the doctrine of state comity.’ 
Under such circumstances, the courts of the state are not open 
to the offending company, and the rule of state comity cannot 
be invoked in its behalf.” The contention in this case is the same 
as in the case above cited. It is true in that case the court 
found that within the state the insurance company had solicited 
the insurance, but in answer to the arguments there advanced 
the court very properly decided the case upon the broader 
ground. The reasoning in that case is adopted in the case at 
bar, and controls it. To hold otherwise would operate to nullify 
the clear intent of the Legislature, to disregard forever decisions 
of this court, and disturb the settled policy of the state. 
The judgment of the Circuit Court is affirmed. 
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SUPREME COURT OF MISSISSIPPI. 


AMERICAN CENT. INS. CO. 
v8. 


ANTRAM ET AL.* 


Where a builder’s risk policy was procured through false representations 
as to the title and interest of the insured, it was void ab initio and tor- 
feiture is not waived by acceptance of the premium by the agent after 
the adjuster, upon investigation, learned all the facts and offered to 
pay a certain proportion of the loss, and where such agent had pre- 
viously remitted the amount of the premium to the company and its 
acceptance by him became the liquidation of a private indebtedness. 


The insurance of a builders’ risk is governed by the valued-policy law, 
notwithstanding the opportunity for fraud. 


Appeal from Circuit Court, Yazoo County. 


The school trustees of the town of Flora, Miss., owned a 
school building, and contracted with appellee, L. Antram, to 
make some alterations and repairs thereon, for which they agreed 
to pay him $1,232. On February 18, 1904, while Antram was 
engaged in doing this work, he took out a builder’s risk insur- 
ance policy with the appellant company for $1,800, for which he 
agreed to pay a premium of $5.40. The contract was to continue 
in force for thirty days. On March 2, 1904, the school building 
was destroyed by fire, of which the insurance company was at 
once notified. On the 12th of April, 1904, Antram assigned in 
writing to the trustees of the school an undivided four-ninths 
interest in the insurance policy, and on the 14th day of April 
proof of loss was made, and soon thereafter appellant sent its 
adjuster to Flora, who offered to pay the full amount of the con- 
tract price to Antram; to wit, $1,232, which was refused. An- 
tram and the school trustees jointly brought this suit on the policy 
to recover the full amount of $1,800. Defendant pleaded the 
general issue, and other pleas setting up false and fraudulent 
representations made by plaintiff Antram to procure the policy. 
From verdict and judgment for plaintiffs for the full amount sued 
for, with interest, defendant appeals. 


WILLIAMSON & WELLS, for Appellant. 
E. R. HoimEs, for Appellees. 


% Decision rendered, June 12, 1905. 
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TRULY, J. 

The third instruction for the appellees is as follows: ‘The 
court further instructs the jury that even though they may believe 
from the evidence that Antram made false statements, and by 
such false statements secured the policy in this case, and that the 
same would not have been issued without such false statements, 
they will still find for the plaintiff if you further believe from the 
evidence that after the fire the defendant’s local agent, Eggles- 
ton, accepted the premium for the company after its adiuster, 
Dillingham, has investigated the fire and loss and had full knowl- 
edge of all the facts in the case.” Under the facts disclosed by 
this record, the granting of this instruction was fatal error. If 
the assured made false statements to the agent of appellant, and 
thereby secured the issuance of a policy which, had the truth 
been stated, would not have been issued, the contract of assur- 
ance was never entered into, being absolutely vitiated by the 
fraud. lf the insurance policy was obtained by fraud, no con- 
tract between the parties ever existed. Contracts of assurance 
are governed in this regard by the same general legal principle 
applicable to other contracts. The cases cited and relied upon 
by appellees as sustaining the proposition that the acceptance 
of the premium after knowledge of the facts constitutes a waiver 
of all defenses are all predicated of the existence of a legal con- 
tract hetween the parties, and simply hold that the insurance 
company, by accepting and retaining the premium after knowl- 
edge, waives the benefit of such defects, and they cannot be 
availed of in an attempt to avoid the policy. But the rule has no 
application to the state of facts set forth in the instruction now 
under review, for the reason that, if the policy was in truth ' 
procured by fraudulent representations, the contract of assur- 
ance apparently set forth therein is not merely voidable, but is 
legally non-existent. A second objection to the instruction is 
that the record is barren of any proof tending to show that the 
adjuster of the insurance company, at the time he made the in- 
spection of the loss, had any knowledge of the alleged false and 
fraudulent representations by which it is contended Antram pro- 
cured the issuance of the policy. It is true that the adjuster, ac- 
cording to Antram’s testimony, was at that time fully advised as 
to the true state of the title to the house which was destroyed, 
and of the interest which Antram owned therein. But this falls 
far short of proof that the adjuster was advised that the policy 
had been procured by false representations, fraudulently made. 
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and it is upon this ground that appellant mainly relies. In the 
nature of things it was improbable that the inspector should have 
been so advised for the all-sufficient reason that Antram, from 
whom he obtained all his information, emphatically denies that 
he ever made such false statements to the agent of the company, 

Another error in the instruction is that it ignores the fact and 
positive statement of the agent of the company that he did not 
receive the premium on the policy for the company after the 
adjuster had investigated the fire. There is nothing in the rec- 
ord as now presented to cast doubt upon the truth of the state- 
ment made by the agent that he had previously remitted to the 
company the premium due on the policy with his monthly re- 
mittances, and that at the date of the acceptance by him of the 
premium it was received in liquidation of an individual indebt- 
edness :lue by Antram to him personally. If this be true, the 
acceptance by the agent of the payment of a private indebtedness 
due to him as an individual could not, by operation of law or 
by force of any adjudication of this court, constitute a waiver on 
the part of the company, even conceding that at the time of such 
payment both the adjuster and the agent had full knowledge oi 
all the facts of the case, and of all the circumstances surrounding 
the fire, and the representations by which the issuance of the 
policy was procured. Such a doctrine would be to place a pre- 
mium on fraud, and to encourage unscrupulous persons to pro- 
cure by corrupt practices the issuance of policies, and then, should 
loss occur before their fraud became known, to protect them- 
selves by inducing the agent then to accept the premium. We in 
no wise purpose to vary or abridge the rule that any and all de- 
fects known to exist in a contract of insurance by which a policy 
may be avoided will be waived by the acceptance by the com- 
pany, through its agents, of the premium after full knowledge 
of the defects: but, while we do not modify that rule, neither 
will we extend it so as to enforce payment of policies of insur- 
ance procured by false representations as to material matters, 
made with fraudulent intent. 

We are deeply impressed by the force of the argument made 
by counsel for appellant as to the opportunity presented for 
fraud in cases where a puilder’s risk is concerned and where the 
contractor procures a policy of insurance for more than his in- 
terest in the building, but nevertheless we are constrained by 
the language of the statute to hold that such policy is governed 
by our valued-policy law, and we must perforce remit the alleged 
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evil and the remedy therefor, if one be found necessary, to the 
legislative department of the government. 

For the error indicated in granting the third instruction for 
the appellees, the cause is reversed and remanded. 


SUPREME COURT OF IOWA. 


NELSON ET AL. 
vs. 


FARM PROPERTY MUT. INS. ASS’N.* 


The articles of a mutual fire association provided for penalties for failure 
to pay assessment within sixty days, and suspension of insurance there- 
after until payment of delinquency and authorized suit for its collec- 
tion; also permitted a member to withdraw, personally or by letter, 
by advising the secretary, and payment on notification by him, of all 
amounts due. Insured sent amount of delinquent assessment after 
sixty days, together with the policy indorsed ‘We hereby cancel this 
policy.” The policy and the money were retained by the company. 

Held, That the membership was terminated, and the insured was not 
liable for an assessment subsequently made where it did not appear 
that the assessment applied to losses during his membership. 

Held, That the suspension after sixty days relieved from liability for sub- 
sequent assessments. 

Held, That a member representing that he owned the insured property 
cannot afterward deny it to avoid liability for assessment, nor in vio- 
lation of the policy afterward incumber the property and then claim 
release from liability for assessments. 


Appeal from District Court, Mahaska County. Suit in equity 
to enjoin the enforcement of certain assessments made by the 


defendant association, to annul and cancel a policy of insurance, 
to declare that plaintiffs are not members of the defendant asso- 
ciation, and for other equitable relief. The trial court granted 
the relief prayed, and defendant appeals. 


WAMBACH & JorDON, for Appellant. 
ListoN MCMILLAN, for Appellees. 
DEEMER, J. 

April 29, 1902, defendant executed a policy of insurance or 
certificate of membership to A. C. and H. B. Nelson, covering 
a certain dwelling house and barn in Mahaska County, Iowa. 
This was issued on the application of the insured, in which they 
represented that they were the owners of the property, which was 


* Decision rendered, June 12, 1905. 
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incumbered to the extent of $1,000. The petition alleges that 
this policy or certificate was avoided for the following reasons: 
(1) Because the insured did not own the property when the 
policy was issued; (2) because they did not sign an agreement 
to comply with the articles of incorporation and by-laws of the 
association, and did not pay the survey fee required thereby; 
(3) because a subsequent incumbrance was placed upon the prop- 
erty without the assent of the insurer; (4) because the insured 
failed to pay assessments as required by the articles and by-laws 
of the defendant association; (5) because of an agreed cancella- 
tion of the policy or certificate; and (6) because of an estoppel 
on the part oi the defendant to claim that plaintiffs are members 
of the defendant association. A general demurrer was filed by 
defendant to this petition, which was overruled, and, defendant 
electing to stand thereon, a decree was entered against it as 
praved. The appeal is from the ruling on the demurrer. 

The policy or certificate of membership, the articles of incor- 
poration, and by-laws of the defendant association, so far as 
applicable to the case, are attached to the petition, and from 
these we learn that defendant is a mutual insurance association 
organized under chapter 5 of title 9 of the Code for the purpose 
of insuring its members against loss or damage by fire, etc.; that 
the members consist of the policyholders, who become such as 
follows; to wit: 


Article VI—Membership. Any person or company may 
become a member of this association by signing an application 
for insurance made in conformity with, and containing an 
agreement to comply with the articles of incorporation and 
the by-laws of this association, then or at any time thereafter 
adopted, altered or amended; and paying a policy fee of two 
dollars, and a survey fee of one mill per dollar of insurance. 


The application, which is made a part of the policy or certifi- 
cate, provides that :— 


I agree to pay all the assessments at any time due promptly 
at the office of the company in Des Moines, Iowa. I further 
agree to be governed by the articles of incorporation and the 
rules now in force or hereafter made by the association, and 
to pay all assessments made on me by the association in ac- 
cordance with its rules. 


The articles and by-laws also contain the following with refer- 
ence to assessments :— 


Kach member of this association, and the real and personal 
property owned by him, shall be liable for his proportionate 
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share of the assessments levied by the association, but in no 
case shall he be liable for more than a just assessment propor- 
tionate to the amount of his insurance. 


Article 11 of the by-laws authorizes the board of directors or 
executive committee to determine the date and amount of the 
assessment, and provides that :— 

The secretary shall promptly advise each member of the 
fact and amount of his assessment. It shall be the duty of each 
member, upon receipt of this notice, at once to pay to the 
secretary at his office in Des Moines the amount of his assess- 
ment. Upon failure of the member to do so within thirty days 
he shall be subject to a penalty of twenty-five cents on his 
assessment; and upon failure to do so within sixty days he 
shall be subject to an additional penalty of twenty-five cents, 
notice of both of which shall be mailed to the member by the 
secretary. Delinquency of sixty days in payment of an assess- 
ment shall work suspension of insurance until full payment 
with costs is made, but such suspension shall in no way effect 
the obligation of the member to pay such assessment. As a 
last resort the secretary may collect the assessment by civil 
suit, with the costs of the suit. 


As to withdrawals we find the following provision :— 


Any member, wishing to withdraw from this association 
shall advise the secretary, in person or by registered letter, 
who shall then inform him what amount is due, if any, from 
him to the association. Upon the return of his policy and the 
immediate payment of this amount, he shall cease to be a 
member. 


We also find that by the terms of the policy, articles and by- 
laws subsequent incumbrances placed upon the property insured 
avoid the policy; and it is stated that “articles provide for can- 
cellation by applicant.” The exact allegations of the petition 
with reference to the cancellation of the policy and plaintiff’s 
withdrawal are as follows :— 

“That about the last day of March, 1903, the defendant assumed * 
jurisdiction to assess the said firm of A. C. & H. B. Nelson as a 
member thereof under said policy, and did at that time assess 
the said firm $7.45, under the eleventh by-law, set out in Exhibit 
A of this petition, and on the Ist day of April, 1903, gave the said 
firm a written notice thereof under said eleventh by-law, and 
again gave said firm a written notice thereof on the Ist day of 
May, 1903. under the eleventh by-law. That the said firm did 
not pay the said assessment until September 1, 1903, at which 
time said firm paid the amount of said assessment and a penalty 





844 Insurance Law Journal. [Sept., 


of fifty cents-—in all $7.95—to the defendant. That said payment 
was made by a bank draft inclosed in a letter to said corporation 
at Des Moines, lowa, duly stamped and mailed at Oskaloosa, 
Iowa, and there was inclosed in said letter the said policy No. 
2,570, then containing thereon, duly executed by said firm, in 
words as follows; to wit: ‘We hereby cancel this policy. A. C. 
& H. b. Nelson.’ That the defendant received the said letter 
with said inclosures about the 2d day of September, 1903, in due 
course of mail, and collected the said draft, and applied the same 
to the use and benefit of the defendant, on or about September 
2, 1903. 

“Paragraph 10. The matters in the premises are pleaded in 
estoppel of the defendant’s claim of authority to assess the said 
firm as a member of said association. That, notwithstanding the 
matters in the premises, the defendant has assumed jurisdiction 
over said firm, claiming that it is a member thereof, and in pur- 
suance of said jurisdiction did, on the Ist day of November, 
wrongfully and oppressively assess the said firm under said 
policy $11.52, and the defendant has threatened to sue the said 
plaintiffs therefor, and will sue them for the same unless pre- 
vented by the injunction of this court. And the defendant 
threatens to assess the said firm semi-annually on said policy 
until March, 1907, and to sue the said firm therefor, and will do 
so unless prevented by the injunction of this court, and plaintiffs 
are without any plain, speedy and adequate remedy at law in the 
matters in the premises.” 

We shall not consider any questions save the plaintiffs’ failure 
to pay assessments and the alleged withdrawal by them from the 
association. The by-laws provide that delinquencies of sixty 
days in payment of assessments shall work suspension of insur- 
ance until full payment, with costs, is made, etc.; and that suit 
may be brought to collect the assessments. The withdrawal 
‘provision we have quoted, and need not restate it. Suffice it tc 
say that plaintiffs did not fully comply with this provision. It 
does appear, however, that an assessment was made in March. 
1903, which plaintiffs refused to pay until September Ist of that 
year, when they sent the amount, with fifty cents’ penalty, 
marked the policy “Canceled,” and returned it to the defendant 
company, which accepted the money and the policy, and retained 
the same down to the commencement of this suit. No other as- 
sessment was made until November of the year 1903, which was 
after the return of the policy to the association; and it does not 
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appear that this assessment was made for a loss which occurred 
during the life of the policy. 

These facts clearly amount to a cancellation and surrender of 
the policy. While the article as to withdrawal was not strictly 
complied with, yet it was competent for the parties to waive 
strict performance, and to cancel the policy by agreement. 
Moreover, the plaintiffs were ipso facto suspended for non-pay- 
ment of the assessment levied against them for more than sixty 
days. True, this did not relieve them from the payment of as- 
sessments already levied, but, being suspended, they could only 
obtain membership again through reinstatement; and this they 
did not seek. On the contrary, they asked to withdraw, and 
defendant’s conduct was such as to amount to an acceptance of 
this reauest without conditions. The subsequent assessments 
were thereiore void, as plaintiffs were no longer members of the 
association. As sustaining our conclusion, see Akers vs. Hite, 
94 Pa., 394. : 

This disposes of the case, but we may remark that plaintiffs 
are undoubtedly estopped from pleading many of the matters 
relied upon by them as grounds for defeating the assessments. 
Having represented that they owned the property, they cannot 
now, for the purpose of defeating liability to the defendant, say 
that they did not own it; and the same rule applies to subsequent 
incumbrances placed by them upon the property. They may not 
place incumbrance upon the property contrary to the terms of 
their policy, and then say that they are relieved from paying 
assessments because of their own wrong or misconduct. But it 
was competent for the parties to cancel the contract of insurance 
by mutual agreement, and this, according to the allegations of 
the petition, is what they did. 

The demurrer was properly overruled, and the judgment is 


affirmed. 
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SUPREME COURT OF RHODE ISLAND. 


WILKINSON 
v8. 


JOHN HANCOCK MUT. LIFE INS. CO.* 


The policy was payable to the administrators of insured, and was payable 
twenty-four hours after satisfactory proofs of death, and provided that 
no suit should be brought unless begun within two years after the 
right of action accrued, as provided by the statutes of Massachusetts, 
to which it was subject. 

Held, That the limitation began to run twenty-four hours after satisfactory 
prooi of the death of the assured, although no administrator had been 
appointed. 


Action by James Wilkinson, as administrator of the estate of 
John Wilkinson, deceased, against the John Hancock Mutual 
Life Insurance Company, on a policy. On demurrer to defend- 
ant’s pleas. 

Argued before Douglas, C. J., and Dubois and Blodgett, JJ. 


EDWARD D. Bassett, for Plaintiff. 
DorRAN & FLANAGAN, for Defendant. 
DouGLAS, C. J. 

This is an action brought by the administrator of John Wil- 
kinson, who was named as beneficiary in a policy of insurance 
upon his life for $350, issued by the defendant to him. The 
policy provided that the sum named should be paid to the bene- 
ficiary thereunder “within twenty-four hours after satisfactory 
proof of the death of the insured.” A person supposed to be the 
assured was found dead September 1, 1900. The administrator 
was appointed May 27, 1903. The action was begun by writ 
dated July 16, 1903. 

Defendant pleads in bar to the action that the policy contains 
a clause providing that no suit shall be brought against the de- 
fendant on any claim under said policy “unless said suit is com- 
menced within two years from the time when the right of action 
accrues ;” that on November 5, 1900, the present plaintiff made 
oath to and presented to defendant a proof of death and claim for 
payment, setting forth that John Wilkinson died on the 
day oi 








*% Decision rendered, May 10, 1905. 
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years and eight months later than said proof of death and claim 
for payment. The limitation pleaded is in accordance with the 
provisions of Rev. Laws Mass., 1902, vol. 2, c. 118, § 26, which 
forbids a Massachusetts insurance company to limit the time 
within which suit on its contract may be commenced to less than 
two years after the cause of action accrues. To this plea the 
plaintiff demurs, and for causes of demurrer says: “(1) That 
said right of action did not accrue at the time of the death of the 
said John Wilkinson. (2) That said right of action did not ac- 
crue until an administrator on the estate of John Wilkinson had 
been appointed. (3) That said plea does not set forth that said 
right of action did not accrue within two years of the commence- 
ment of this action.” ‘The question presented to us is, therefore, 
when the right of action accrues on such a policy. The plaintiff 
claims that it did not accrue until the appointment of an adminis- 
trator. In support of this claim he argues that the limitation in 
the contract is analogous to the statute of limitations, and the 
common-law rule, which suspends the application of the statute 
until there is some one competent to sue, should control this 
case. It may be conceded that at common law, when a cause of 
action arises, and there is no one in existence capable of suing 
upon it, the statute of limitations does not begin to run until 
some one comes into existence qualified to bring an action. If 
the right accrues to a living person, the running of the statute is 
not interrupted by his death; but if the claim is in favor of the 
estate, and originates at or after the death, the statute does not 
begin to run until the administrator is appointed: Wood on 
Limitations (3d Ed.), § 117, p. 286; Hobart vs. Conn. Turnpike 
Co., 15 Conn., 147; Sherman vs. West Stage Co., 24 Iowa, 515. 
It is also true that this policy, being payable by its terms to the 
assured, could only be put in suit by his administrator : Schouler’s 
Executors & Admin., § 202, note; Burton vs. Farinholt, 86 N. 
C., 260; Wright vs. Vermont Life Ins. Co., 164 Mass., 302; 
O’Brien vs. Cont. Casualty Co., 184 Mass., 584; Union Mut. 
Life Ins. Co. vs. Stevens (D. C.), 19 Fed., 671; Hathaway vs. 
Sherman, 61 Me., 466. 

The defendant, admitting these propositions, argues that the 
common-law rule affecting the running of the statute of limita- 
tions has no application to this limitation, which was an element 
ina voluntary agreement; and that in the common and ordinary 
meaning of the words the time when the action accrues is when 
prooi of the death has been made. He calls attention to the lan- 
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guage of the court in Wright vs. Vermont Life Ins. Co., supra: 


“The promise is to pay at the office in Burlington within ninety 
days after satisfactory proof of death of the insured. At the ex- 
piration of ninety days, after satisfactory proofs were furnished, a 
right of action accrued, without any formal demand”—and claims 
that the cases cited by the plaintiff under the statute of limita- 
tions use the words in the same way as indicating the arising of 
the liability. ‘When the cause of action accrues,” the books say, 
“the statute of limitations does not apply unless some one is in 
existence capable of suing.” The accruing of the cause of action 
is one circumstance, the application of the statute is another. 
We think there is great force in the defendant’s argument. The 
primary meaning of the word “accrue” is to grow to. It indi- 
cates an addition to something as by growth, or an acquisition to 
some person. If this is its sense, in this contract it supposes a 
person to whom the cause of action accrues, and until there is 
such a person the time of limitation does not commence. But the 
Massachusetts statute and the clause in the policy which follows 
it seem to employ the word “accrue” in its secondary, but more 
common meaning, “to arise,” “to happen,” “to come to pass.” 
A cause of action accrues from the time the right to sue for the 
breach attaches: Amy vs. Dubuque, 98 U. S., 476. The Cen- 
tury Dictionary gives these definitions: (1) “Grow, increase, 
augment.” (2) “Happen or result as a natural growth.” (3) “In 
law, to become a present and enforceable right or demand. A 
cause of action on a note does not accrue till the note becomes 
payable.” The object of the statute and the contract was to 
allow a certain time within which the suit should be brought. If 
the other meaning were adopted, there would be practically no 
limitation at all. Parties interested might postpone the appoint- 
ment of an administrator for many years, and the company could 
have no remedy. In life insurance death is a factor in every case, 
and the necessity of the appointment of a personal representa- 
tive can hardly have been overlooked by the framers of the stat- 
ute or the writers of the policy. The time allowed seems ample 
within which to appoint an administrator and commence suit 
against the insurance company. In Brown vs. Rogers Ins. Co. 
(7 R. I., 302), it was expressly held that the exceptions to the 
running of the statute of limitations did not apply to a condition 
inserted in a policy of insurance. Ames, C. J., says: “We have 
already decided in these very suits that the clause of limitation 
pleaded has force as a condition of the policy, and the replica- 
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tion shows no such qualifications of this condition as those con- 
tained in the fourth section of the statute of James, or the eighth 
section of our own statute ofslimitations. The statute of limi- 
tation has no application, in any of its provisions, to the clause 
in question; and, indeed, the only argument against the clause 
is that it sets up for the contract a different law of limitation 
from that which the statute imposes. We have held that the 
contracting parties have a right to do this in reference to a 
policy of fire insurance; and we know no right that we have, 
from considerations of general equity, to import into their con- 
tract qualifying terms, which they have not seen fit to adopt.” 
To the same effect are McElroy vs. Continental Ins. Co., 4% 
Kan., 200; 2 May, Ins. (4th Ed.), p. 1150, § 483; Ward vs. Penn. 
Fire Ins. Co. (Miss.), 33 South., 841; Fey vs. I. O. O. F. Mut. 
Ins. Soc. (Wis.), 98 N. W., 206, 209; Mead vs. Phenix Ins. Co. 
(Kan.), 74 Pac., 1105. While these cases are not exactly in point, 
we think they are instructive, and direct as toward the conclu- 
sion at which we have arrived; viz., that the terms of the con- 
tract, taken in their ordinary sense, are binding; and hence, 
when the cause of action arises, when the sum specified in the 
contract becomes payable according to its terms, the beneficiary 
must procure suit to be brought by a person competent to sue, 
within two years thereafter, or the contract is ended. 

The demurrer is overruled, and the cause remitted to the Com- 
mon Pleas Division for further proceedings. 


VOL. MEXIV.—54. 
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SUPREME COURT OF RHODE ISLAND. 


LEONARD 
v8. 
STATE MUT. LIFE ASSUR. CO. (two cases).* 


A statute of Rhode Island requiring that statements in the application, in 
order to be material, must contribute to the contingency on which the 
policy is payable, and the question shall be for a jury, is not retro- 
active and does not apply to contracts previously in force. 

A policy issued in Massachusetts by a company of that state, and to be 
executed there, is a Massachusetts contract, and governed by the 
statute of that state regarding material misrepresentations. 


Petition for reargument of a motion for a new trial. 
Argued before Douglas, C. J., and Dubois, J. 


DouG.Las, C. J. 
This case came before the court upon the defendant’s petition 
for a new trial after verdict for the plaintiff, and the petition was 
granted March 7, 1902, in accordance with the opinion reported 
in 24 R. L., at page 7, 51 Atl., 1049, 96°Am. St. Rep., 698. Since 
that decision, April 4, 1902, the General Assembly passed an act 
as follows (chapter 997, p. 75, Laws 1902) :-— 


An act in amendment of and in addition to chapter 244 of the 
General Laws and any amendment thereof, entitled “Of views. 
witnesses, depositions, and evidence.” It is enacted by the 
General Assembly as follows +- 

Section 1. No misstatement made in procuring a policy of 
life insurance shall be deemed material or render the policy 
void unless the matter thus represented shall have actually 
contributed to the contingency or event on which the policy is 
to become due and payable; and whether the matter so repre- 
sented contributed to said contingency or event, in any case, 
shall be a question for the jury, and the court shall instruct the 
jury on the law relative thereto. 

Sec. 2. This act shall take effect on and after its passage, 
and all acts and parts of acts inconsistent herewith are hereby 
repealed. 


It is claimed by the plaintiff that this statute has a retroactive 


effect, and requires us to ignore the misrepresentations made by 
the insured in his applications, which were urged by the de- 
fendant as grounds for its petition for a new trial. The plaintifi 


*% Decision rendered, April 24, 1905. 
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also claims that these policies, which were written in 1898 in 
Massachusetts by a Massachusetts company, were subject to 
chapter 522, p. 675, of the Laws of Massachusetts enacted in 
1&4, as amended by chapter 271, p. 272, of the Laws of 1895. 
Section 21, as amended, is as follows: “No oral or written mis- 
representation or warranty made in the negotiation of a contract 
or policy of insurance, by the assured or in his behalf, shall be 
deemed material or defeat or avoid the policy, or prevent its 
attaching, unless such misrepresentation or warranty is made 
with actual intent to deceive, or unless the matter misrepresented 
or made a warranty increased the risk of loss.” These claims 
were not suggested to the court at the former hearing, but are 
now urged as reasons for denying a new trial. 

The Rhode Island statute has no application to the present 
case. The contract of insurance was agreed upon long before it 
was enacted, and there is no provision in it that it shall apply to 
contracts already existing. It is difficult to see how such a pro- 
vision could have been effective under the Constitution of Rhode 
Island or under the Constitution of the United States: but no 
such provision can be implied in the absence of express words to 
that effect: Dash vs. Van Kleeck, 7 Johns., 477, 500; Sanford 
vs. Bennett, 24 N. Y., 20, 23; Dodge vs. Nevada Nat. Bank, 48 
C.C. A., 626. 

The second claim, however, seems to us well founded. The 
contract was made in Massachusetts, to be executed there, and, 
it cannot be disputed, must be construed by the law of that state. 
The provision referred to was enacted in 1887 (p. 776, c. 214), and 
has heen construed in the Supreme Judicial Court in several 
cases. In Ring vs. Phoenix Assur. Co. (145 Mass., 426) it was 
held that a misrepresentation made in obtaining a policy of fire 
insurance is to be deemed material if the matter represented 
increases the risk of loss, although not made with intent to de- 
ceive. In Dudkee vs. India Mut. Ins. Co. (159 Mass., 514) the 
statute was held to apply to a marine insurance policy. In 
White vs. Provident Sav. Life Assur. Soc. (163 Mass., 108), de- 
cided in 1895, the legislation on the subject is traced from the 
first provisions of this character, which applied in 1861 only to 
fire insurance, and which later were made to include “all state- 
ments made in the negotiation of contracts and policies of in- 
surance of whatever kind.” The court say (pages 113-114 of 163 


Mass.): “The statutes above referred to show a general inten- 
tion on the part of the Legislature to make, in lieu of the rules 
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which spring from the doctrines held in the law of insurance as 
to technical warranties and representations, a statute rule by 
which to determine the effect upon the contract of all state- 
ments on the part of the assured, and also the effect of by-laws 
and similar matters which it might otherwise be contended would 
avoid or modify the contract.” In Levie vs. Metropolitan Life 
Ins. Co. (163 Mass., 117, 1894) it is decided that the questions 
whether answers and statements made in an application for in- 
surance were niisrepresentations, and, if so, whether, under St. 
1887, p. 785, c. 214, § 21, they were “made with actual intent to 
deceive,” or “the matter misrepresented increased the risk of 
loss,” are questions for the jury. After the opinion of the court 
(24 R. I., 7), the plaintiff moved for a reargument, then first 
presenting the Rhode Island and Massachusetts statutes quoted 
above, and the court granted the motion. We cannot doubt 
that, if the reargument had taken place before the court as then 
constituted, it would have modified its opinion as applied to this 
case. The criteria of validity under the Rhode Island law were 
correctly declared by the court, but the view to which our atten- 
tion is now directed shows them to be inapplicable. The ques- 
tions which are made important by the Massachusetts statute 
have never been categorically presented to the jury, and for that 


purpose a new trial is necessary. The parties have not had an 
opportunity fairly to try these issues. We are of the opinion that 
until such an opportunity is given it would be improper for this 
division to assume that all the evidence bearing upon them has 
been introduced, or that the evidence already presented is so 
conclusive as to warrant a direction to enter judgment at the 


present time. 
The petition for a new trial is granted, and the cause will be re- 
mitted to the Common Pleas Division for further proceedings. 





1905.] Mutual Life Ins. Co. vs. Thomas. 


COURT OF APPEALS OF MARYLAND. 


MUTUAL LIFE INS. CO. oF BALTIMORE 
v8, 


THOMAS.” 


Where through mistake of the physician at a hospital the proofs of 
death furnished were those of another party, and showed death by 
consumption and a breach of warranty, there was no evidence that 
the insurer knew of the mistake, the refusal to pay was not a waiver 
of further proofs which justified recovery on evidence of the mistake. 


Appeal from Baltimore City Court. Action by Maggie 
Thomas against the Mutual Life Insurance Company of Balti- 
more. From a judgment in favor of plaintiff, defendant appeals. 


W. HALL HARRIS and Paur M. BuRNETT, for Appellant. 
M. G. KENNEY, for Appellee. 
FOWLER, J. 

This action is based on a _ policy of insurance on the industrial 
line issued by the Mutual Life Insurance Company of Baltimore, 
the defendant, on the life of one William Ambross. Maggie 
Thomas, the plaintiff, who represented herself as the cousin of 
the insured, is the beneficiary named in the policy. In the appli- 
cation for the policy, in answer to the question whether the in- 
sured has ever suffered from consumption, she answered, “No.” 
She gave answer to the question whether the insured was in 
sound health, that he was. The policy was issued without any 
medical examination, and solely upon the faith of the truth of 
the representations of the applicant. Her answers are made war- 
raties by the terms of the policy as well as by the application. 
In her application she gave the name of the assured as “William 
Ambross,” and his address as 701 West Lombard Street, Balti- 
more, and his occupation as that of a tailor. The policy provided 
for the payment of a weekly premium of fifteen cents. The sum 
stipulated to be paid upon the death of the insured is $160. He 
died January 9, 1904, and thereupon payment of the policy was 
demanded by the plaintiff. She testified that she called at the 
office of the defendant company, and was informed she would 
have to supply proofs of death. For this purpose the superintend- 
ent of the company furnished her with a blank for the doctor to 
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fill up, which blank was filled up by Dr. Friedenwald, and re- 
turned by her to the company’s office. Upon an examination of 
the physician’s statement, it was ascertained that he had given 
the name of the deceased as Winces Umbroses, that he certified 
that the cause of his death was pulmonary tuberculosis, and 
that he had been attended at St. Agnes Hospital in 1902. The 
plaintiff was reauested to get another “proof of death” from the 
attending physician at St. Agnes, but this she refused to do, 
However, it was subsequently obtained through her counsel, who 
doubtless knew the defendant had a right, under the policy, to 
require additional proof. It appeared from this paper, which was 
prepared by and signed by Dr. T. W. Keown, attending physi- 
cian, that the name of the deceased was Vincent Ambrose, and 
that he had been treated at St. Agnes Hospital from May to 
October, 1902, for pulmonary tuberculosis. It will be observed 
that there is some discrepancy in the name as given in the state- 
ments made by the two attending physicians. In the first the 
deceased is called Winces Umbroses, and in the second Vincent 
Ambrose, while in the application and policy, as we have seen, 
the name is given as William Ambross. But these discrepancies 
—especially the one which appeared in Dr. Friedenwald’s state- 
ment—were overlooked by the defendant, believing that the 
proofs of death both referred to the insured. But more espe- 
cially was this the case with the first, because the plaintiff had 
herself produced it as proof of the death of the person named in 
the policy. In addition to this, the age and occupation given in 
both statements agreed with that of the insured as given in the 
application. Under these circumstances, the insurance company 
refused to pay the policy. This refusal was based upon the fact 
that the proofs of death showed the insured died with consump- 
tion, and had heen treated for that disease in St. Agnes Hospital 
from May to October, 1902, prior to the date of the policy, while 
the plaintiff in the application declared the insured has never 
suffered from that disease. The application provides as follows: 
“The undersigned hereby declares and warrants that the answers 
made below are strictly true; that they shall form the basis and 
become part of the contract of insurance; that any untrue an- 
swers will render the policy null and void, and that said contract 
shall not be binding upon the company unless at date of the 
actual delivery of the policy to the insured or his agent the in- 
sured is alive and in sound health.” There was a judgment for 
the plaintiff, and the deiendant appeals. 
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The record contains five bills of exceptions, but the first was 
waived when, at the close of the plaintiff's testimony the court 
refused to withdraw the case from the jury, and the defendant 
proceeded with trial. The same question, however, is presented 
by the other exceptions, and that is whether the plaintiff's evi- 
dence was legally sufficient to warrant a recovery. This is the 
only question we will discuss. It is conceded that the only defect 
in the testimony is found in the proofs of death, and we will 
therefore consider the effect of these “proofs,” without referring 
to the other testimony in the case, except so far as it may relate 
particularly to them. The uncontradicted evidence offered by 
the plaintiff showed that the name of the insured was William 
Ambrose, although the name given in the application was Am- 
bross; that he was never known by any other name; that he 
was never known as Winces Umbroses, as called in Dr. Frieden- 
wald’s proof of death; that he was never sick, and never at St. 
Agnes Hospital; that she had met the insured at a marriage 
some time during the months of May and October, when, accord- 
ing to the testimony, Vincent Ambrose was at St. Agnes Hos- 
pital, being treated for consumption; that Vincent Ambrose was 
another man. It was thus shown by the plaintiff that the proofs 
of death had no application whatever to the insured. It appears, 
therefore, that, while the plaintiff herself supplied the proofs of 
death, she for the first time at the trial of the case entirely repu- 
diated them, and by so doing deprived herself of the very proof, 
without which the policy provides no action can be maintained. 
It was upon this theory that the defendant again at the close of 
the testimony on both sides asked the court to withdraw the 
case from the jury. It is perfectly clear that, if there were no 
such proof in evidence, the defendant’s prayer to that effect 
should have been granted, unless in some way its right under the 
policv to demand proofs oi death had been waived. There is 
nothing to be found in the testimony to show that the defendant 
did not believe until the trial that these proofs related to the in- 
sured. It had every reason to entertain such a belief. Indeed, 
a few days after the proofs were put in its possession its presi- 
dent wrote to plaintiff’s counsel, saying the refusal to pay was 
based upon the ground that the proof which the plaintiff supplied 
showed that the insured was afflicted with consumption before 
the policy was issued. That was the time, if ever, when the 
plaintiff should have repudiated the proofs, so that she could 
have availed herself of the ample time then existing to supply, if 
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possible, what was absolutely necessary to entitle her to recover 
But surely it cannot be contended, under the circumstances of 
this case, that a waiver of the production of the necessary proofs 
resulted in the absence of evidence that the defendant knew or 
had any reason to know that the proofs actually supplied by the 
plaintiff had no relation to the insured. Nor can it be said in 
this case, as was suggested by plaintiff's counsel, that a waiver 
of the requirement to produce proois of death resulted because 
the refusal to pay was put upon gronuds other than a failure to 
produce such proofs. It is well settled, of course, as was said 
in McElroy vs. Hancock Ins. Co. (88 Md., 149), that an absolute 
refusal to pay, grounded on the merits of the case, a denial of all 
liability, or a negotiation with the insured without objecting to 
the prooi of death, has each been held to constitute a waiver. In 
the case just cited the letter relied on as constituting a waiver 
was written by the defendant to the plaintiff, and reads thus: 
“The papers jproofs of death] in themselves are correct enough 
but the company has decided not to recognize the claim under 
this policy.” We held there was nothing in this letter to show 
a reliance on failure to prove death as required, but, on the con- 
trary, we said the only reasonable inference to be drawn from 
this language is that, without reference to any objection based 
on proof of death, the defendant had some other meritorious 
defense on which it intended to rely. But here the case is entirely 
different, for, as soon as the proofs of death were exhibited to 
this defendant, it wrote to plaintiff's counsel that her claim would 
not be paid because it appeared by the proofs that the plaintiff 
had given false answers to the questions in the application, in 
that she swore the insured had consumption, and the proofs 
show he was treated for that disease prior to the date of the 
policy. It seems to us, therefore, necessarily to follow that when 
the plaintiff had repudiated the proofs of death, and had shown 
by uncontradicted testimony that they had no relation to the 
insured, the case should have been withdrawn from the jury, as 
requested by the defendant. 

What we have said disposes of the case, and it follows that the 
judgment appealed from must be reversed. 

Judgment reversed, without a new trial. 
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SUPREME COURT OF ERRORS OF CONNECTICUT. 


FRICKE 
v8, 
UNITED STATES INDEMNITY SOCIETY.* 
Where the holder of a benefit certificate received injuries which entitled 
him to a weekly benefit, and also suffered the loss of a hand, and the 
certificate stipulated that a specific sum was to be paid in lieu of such 


benefits, in case of the loss of a hand or foot, he was entitled to elect 
to receive the weekly benefits in lieu of the specific sum. 


Case reversed from Court of Common Pleas, Fairfield County, 
Action by George Fricke against the United States Indemnity 
Society. Case reserved for the advice of the Supreme Court of 
Errors. 


WiiiAM H. CoMLey, JR., for Plaintiff. 
PRENTICE W. CHASE, MR. Wooprurr, and CHARLES W. 
BIrRELY, for Defendant. 


HALL, J. 


The policy of insurance issued by the defendant to the plaintiff, 
after providing that the insured “is entitled to the following bene- 
fits,’ describes such benefits in six numbered sections, the first 
being a stated sum per week for certain named periods of weeks, 
not exceeding thirty weeks in all, for loss of time resulting from 
sickness; the language of sections 2, 3 and 4 being as follows :— 


(2) Or, the sum of ten dollars per week for a period not ex- 
ceeding fifty-two weeks’ disability for loss of time resulting 
solely from bodily injuries effected through violent and acci- 
dental means which shall leave external marks, contusions or 
wounds upon the body, visible to the eye, and which shall, in- 
dependent of all other causes, immediately, wholly and con- 
tinuously disable and prevent the insured from performing all 
duties pertaining to his occupation as above stated. (3) Or, 
the sum of six hundred twenty-five dollars in lieu of weekly 
benefits if such injury received as aforesaid shall either directly 
or through amputation within thirty days of the happening of 
the accident cause the loss by actual separation at or above the 
wrist or ankle of one hand and one foot, or both hands or both 
feet, or shall within thirty days entirely and permanently de- 
stroy the sight of both eyes; provided, however, that if prior 
to the accident the insured shall have lost or had only the im- 


— 


* Decision rendered, July 14, 1905. 
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paired use of either hand, foot or eye, the loss of the other 
shall be held to be the loss of one member only, and payment 
of any such claim shall terminate this certificate. (4) Or, the 
sum of one hundred dollars ih lieu of weekly benefits, if the 
insured shall as aforesaid lose a hand above the wrist or a foot 
above the ankle, and the payment for any such claim shall 
terminate this certificate. 

The following facts were agreed upon by the parties and found 
by the trial court: “On the 2d day of June, 1903, the plaintiff, 
while engaged in the performance of the duties of his occupation 
as set forth in said policy ; to wit, that of yard clerk, was through 
violent and accidental means; to wit, by being run over by a 
steam engine, severely injured. As a result of said accident the 
plaintiff suffered a compound dislocation of the ankle joint and 
a dislocation of one of the ankle bones in the left foot, which 
injuries left external marks, contusions and wounds upon said 
left foot visible to the eye. In said accident, and by the same 
violent anc accidental means, the plaintiff also suffered the loss 
of his right hand above the wrist. By reason of said bodily in- 
juries, effected through violent and accidental means, occasioned 
as aforesaid, leaving external marks, contusions and wounds 
upon the body visible to the eye, and independent of all other 
causes, the plaintiff was immediately, wholly and continuously 
disabled and prevented from performing all the duties pertaining 
to his occupation of vard clerk for a period of forty-two weeks. 
Said loss of the right hand was not such an injury as would, in- 
dependent of all other causes, have immediately and wholly and 
continuously disabled and prevented the plaintiff from perform- 
ing all the duties of said occupation for more than a brief part of 
said period of forty-two weeks. Said injuries to the ankle joint 
and to the ankle bones were of a nature that, irrespective of said 
loss of the right hand, and independent of all other causes, they 
would, and in fact did, immediately, wholly and continuously 
disable and prevent the insured from performing all the duties 
appertaining to his occupation, as above stated.” After due no- 
tice had been given by the plaintiff of his said injuries, the de- 
fendant, in December, 1903, tendered to him $100 in full payment 
of all claims in his favor under the policy on account of said in- 
juries, which sum was refused by the plaintiff solely upon the 
ground that under section 2 of the policy he was entitled to 
benefits of $i0 per week for a period not exceeding fifty-two 
weeks. Upon these facts the plaintiff claims that under said sec- 
tion 2 of the policy there is due him $420, as the amount of 
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benefits at $10 per week for the period of forty-two weeks during 
which he was disabled by said injuries, while the defendant 
claims that the plaintiff is only entitled to receive the sum of 
$100, as provided by section 4 of the policy. 

If the policy in suit is to be interpreted as giving the defendant 
the right to elect whether the extent of its liability in this case 
shall be determined by section 2 or section 4, it would seem to 
follow that, if the plaintiff had lost both a hand and foot, or both 
hands or both feet, the company’s liability, instead of being $625, 
as provided by section 3, might, at its election, be limited to the 
payment of $10 a week for the period of his disability to perform 
the duties of his occupation, not exceeding fifty-two weeks, and 
which might possibly have been less than ten weeks. Were it 
doubtful from the language of the policy whether it was intended 
to give to the insured or to the insurer the right to elect under 
which of the provisions of the two sections in question the extent 
of the defendant’s liability is to be determined, the doubt should 
be resolved in favor of the insured and against the company 
issuing the policy: Boon vs. Astna Ins. Co., 40 Conn., 575-586. 
“To the general rule there is an apparent exception in the case 
of contracts of insurance; namely, that where a policy of insur- 
ance is so framed as to leave room for two constructions, the 
words used should be interpreted most strongly against the in- 
surer. This exception rests upon the ground that the company’s 
attorney’s officers or agents prepared the policy, and it is its 
language that must be interpreted:” Liverpool, etc., Ins. Co. vs.- 
Kearney, etc., 180 U. S., 132. But we are not compelled to re- 
sort to the rule above stated in order to sustain the plaintiff's 
claim in this case. The language of the policy that the insured 
is entitled to certain weekly benefits for loss of time for a fixed 
maximum period, as stated in section 2, “or” to the entire sum 
in lieu of weekly benefits named in section 4, indicates sufficiently 
clearly that it was contemplated that circumstances might arise 
under which there would be a choice between weekly benefits 
and a gross sum, and that in such cases the insured would be en- 
titled to claim either, but not both. There might be an injury 
resulting in the loss of a hand by which the person injured would 
not be disabled from performing the duties of his occupation for 
the period of ten weeks, and when it would therefore be for his 
interest to receive the $100, rather than the weekly benefits. The 
circumstances and consequences of the plaintiff's injury, as found 
by the court, include all the conditions named in section 2 of the 
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policy, entitling him to receive the sum of $420, with the addi- 
tional one of the loss of a hand. It further appears that the 
injury to the plaintiff's ankle, independently of the loss of his 
hand, disabled him from performing the duties of his occupation 
during said period of forty-two weeks. To interpret the policy 
as providing that when an injury to the insured meets all the 
conditions and produces all the consequences entitling him under 
section 2 to the sum of $420 the sustaining at the same time of 
either of the additional injuries named in section 4 requires him 
to accept less than one-fourth of that sum would be to place an 
unreasonable construction upon the language of the contract of 
insurance. Upon the facts before us the plaintiff was entitled to 
elect to receive the weekly benefits provided by section 2, rather 
than the gross sum provided by section 4. 

Judgment is advised for the plaintiff for $420. Costs in this 
court will be taxed in favor oi the plaintiff. The other judges 
concurred. 


SUPREME COURT OF ALABAMA. 


v8. 
ZETNA INS. CO.* 
The policy payable to a third party, as interest may appear, is rendered 


void as to such party by a violation of the provision as to other insur- 
ance, which avoids it as to the insured. 


Appeal from Circuit Court, Marengo County. Action on a 
policy of insurance by James H. Heyl against the A‘tna Insur- 
ance Company. From a judgment for defendant, plaintiff ap- 
peals. 

R. E. Morrow, the owner of a certain building in Marengo 
County, Ala., applied to and obtained from the A&tna Insurance 
Company a policy of fire insurance on the building so owned by 
him. Under the provisions of the policy as originally written, 
loss was made payable to the insured. Thereafter, possibly the 
same day, at the request of Morrow, a clause in the following 
words was attached to the policy :— 


% Decision rendered, Feb. 7, 1905. 
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It is agreed that any loss or damage ascertained and proven 
to be due the assured under this policy shall be held payable 
to James H. Heyl, as his interest may appear. Attached to 
and forming a part of Policy No. ——— of\the A&tna Insur- 
ance Company, Hartiord, Conn. 

This clause was signed by the agents issuing the policy. One 
of the provisions of the policy was the following :— 

This entire policy unless otherwise provided by agreement 
indorsed hereon or added hereto, shall be void if the insured 
now has or shall hereaiter make or procure any other cor- 
tract of insurance, whether valid or not, on property covered 
in whole or in part by this policy. 

Thereafter, and without the consent or knowledge of the A‘ tna 
Insurance Company, and while the A<tna policy was in force, 
Morrow, the insured, procured other insurance on the same 
property in the Home Insurance Company of New York, and 
which last insurance policy was in force at the time the property 
was destroyed by fire. Some months after the A<tna issued the 
policy the building insured was destroyed by fire. The defendant 
pleaded the general issue, and a special plea setting up the tact 
that Morrow had taken out or procured additional insurance 
without an agreement on the part of the defendant company as- 
senting to or allowing the making or procuring of additional 
insurance. Substantially this was the plea, though, of course, the 
plea set forth the entire agreement and the breach thereof. To 
this plea the plaintiff demurred, and his demurrer was overruled 
by the court. The plaintiff then filed what he termed a “replica- 
tion” to the last plea. This replication was, in effect, nothing 
more than a reaffirmation of his complaint. To the replication, 
defendant demurred, and this demurrer was sustained, and issue 
was then joined upon the pleas of the general issue and the 
above-mentioned special plea. 


ABRAHAM & Simon, for Appellant. 
Tuomas E. Knicut, for Appellee. 
Tyson, J. 

The provision of the policy sued on, under which the plaintiff, 
Heyl, predicates his right to recover, is in this language: “It is 
agreed that any loss or damage ascertained and proved to be due 
the assured under this policy shall be held payable to James H. 
Heyl, as his interest may appear.” Confessedly if the assured, 
Morrow, by his conduct, forfeited his right to recover on this 
policy, the plaintiff cannot do so. For it is clear, from the lan- 
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guage quoted, that it is only such damages as are due to Morrow 
that are payable to plaintiff. In other words, if nothing is due 
Morrow, there could be nothing payable to plaintiff. The policy 
also contains the condition that “this entire policy unless other- 
wise provided by agreement indorsed hereon or added hereto, 
shall be void if the assured now has or shall hereafter make or 
procure any other contract of insurance, whether valid or not, 
on property covered in whole or in part by this policy.” It is 
shown by the record that, without the consent of defendant, while 
this policy was in force, Morrow procured other insurance on the 
property in the Home Insurance Company of New York, which 
policy was in force at the time the property was destroyed. ‘This 
undoubtedly avoided the policy sued on, unless the defendant 
waived the right to claim the forfeiture, which is not shown: 
Queen Ins. Co. vs. Young, 86 Ala., 424. 

It may not be amiss to say that the cases relied on by appel- 
lant’s counsel, holding that, where the policy is payable to a 
mortgagee as his interest may appear, he is the assured to the 
extent of his mortgage debt, have no application to this case. 

Affirmed. 

Haralson, Dowdell and Denson, JJ., concur. 





Miscellaneous Decisions. 


MISCELLANY. 


Cases to which an insurance company may or may not be a party, which 
are not actions on policies, but which relate to matters outside of insur- 
ance proper; as, jurisdiction, receiver, injunction, pleading, practice, 
mandamus, wills, usury, lodges, the relations of statute laws to corpora- 
tions, laws of sister States, etc., where the principles and practice of insur- 
ance, as such, are not specifically involved; and other cases of incidental 
interest to underwriters, or where for special reasons a full report has 
been deemed unnecessary. ‘These sketches are given merely as chapters 
of current information, and are not intended as digests, nor for citation. 


BENEVOLENT SOCIETY—GooD STANDING. 
In the case of Kelly vs. Court R. F. Phelan, etc., decided by 
‘the Supreme Court of Errors of Connecticut, June 9, 1905, it was 
held that a member of a benevolent society was not in good 
standing whose indebtedness was in excess of the limit required 


for that purpose, though a part was money owing for lottery 
tickets in connection with a fair. 


BENEVOLENT SOCIETY—TRIBUNALS. 


In the case of McGuinness vs. Court Elm City, etc., decided 


by the Supreme Court of Errors of Connecticut, June 9, 1905, it 
was held that where a benevolent society required a member to 
exhaust every means of appeal within the order before resorting 
to the courts, it was not an attempt to oust the jurisdiction of the 
courts, and every appeal within the order must be resorted to 
before suit could be brought. 


EFFECT OF ACCIDENT CLAUSE—NET VALUE OF POLICY. 


In the case of Moore vs. Northwestern National Life Insur- 
ance Company, decided by the Kansas City Court of Appeals, 
May 22, 1905, it was held that the inclusion of an accident clause 
did not prevent the policy from being a life policy within the 
meaning of the statute providing for extended insurance. The 
policy provided that a certain sum should be deducted from each 
premium for the expense fund, and the balance was less than the 
net level premium by the actuaries’ table. It was held that the 
latter and not the balance, should be treated as the net premium 
for determining extended insurance. Where the policy issued to 
the insured while in the state by a foreign company it was a con- 
tract of that state governed by the statute regarding extended 
insurance, notwithstanding repugnant provisions in the policy. 
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MuTUAL COMPANY—CHARTER. 


In the case of Muhlenberg et al. vs. Mutual Fire Insurance 
Company of Sinking Springs, decided by the Supreme Court of 
Pennsylvania, April 10, 1905, it was held that in that state, where 
the charter of a mutual company is made part of the contract by 
the policy, it must be attached thereto, under the statute, in order 
to make a provision in the charter a matter of defense to a claim, 


EVIDENCE—DIRECTION OF VERDICT. 


In the case of Haughton vs. AStna Life Insurance Company, 
decided by the Supreme Court of Indiana, June 1, 1905, it was 
held that where the evidence as to breach of warranty was con- 
flicting and left inferences to be drawn in reaching the facts, it 
was error to direct a verdict for one party, though the weight of 
evidence was in his favor. 


TITLE INSURANCE—BREACH OF CONDITIONS. 


In the case of Ocean View Land Company vs. West Jersey 
Title Guaranty Company, decided by the Court of Errors and 
Appeals of New Jersey, June 6, 1905, the following syllabus was 
furnished by the court :— 

A condition in a policy of title insurance that “no claim shall 
arise under the policy unless the party insured has been actually 
evicted under an adverse title insured against” is not fulfilled, 
so as to give a right of action by the insured, by an adjudica- 
tion on appeal that an order and decree of an Orphans’ Court 
confirming the terms of a sale made by an administrator de 
bonis non cum testamento annexo of the lands in question, and 
authorizing a deed therefor, to the plaintiffs, should be an- 
nulled, reversed, and for nothing holden. 


Locus CoNTRACTI—GARNISHMENT. 


In the case of Orient Insurance Company vs. Rudolph et al., 
decided by the Court of Chancery of New Jersey, May 19, 1905, it 
was held that where property insured was located in the state of 
New York and the policy contained the express provision that it 
should not be valid until countersigned by the agent of the com- 
pany in the state of New York, the company being a corporation 
of Connecticut, and when it was so countersinged it was mailed 
to the insured at his residence in Jersey City, the insurance 
contract was a New York contract and governed by its laws as to 
its validity, construction and discharge, and the debt due insured 
on the policy might be garnished there. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


EIGHTH CIRCUIT. 


HAYDEN 
vs. 


FRANKLIN LIFE INS. CO.* 


In an action on a policy of insurance issued under the assessment plan it 
is competent for either party to introduce in evidence the articles of 
association and by-laws of the company in determining the obliga- 
tions and rights of the parties. 

Although the policy, under the head of “Insurance Plan,” gives a table 
of quarterly payments to be made by the assured opposite designated 
age periods, varying therewith, it does not fix upon it the character 
of an ordinary hie policy contract at a level premium at the time of 
entry, so as to subject the policy, after default by the assured, to the 
provisions of the non-forfeiture law of Missouri, where the policy 
contains the further provision that “should the Emergency Reserve 
Fund, or any part thereof, be used as aforesaid, its impairment may 
be made good by an assessment in addition to the regular Mortuary 
Call.’ Such stipulation brings the policy within the designation of 
one under the assessment plan, as defined by section 7901, Rev. St. 
Mo., 1899. 

Where a Missouri insurance company issues its policy under the assess- 
ment plan cenformably to the state statute, and afterward .makes a 
contract of reinsurance with an Illinois life insurance company, ap- 
proved by the Superintendent of Insurance of the former state, and 
the reinsuring company, in writing, assumed the outstanding policy 
in suit, according to its terms and conditions, and the assured there- 
after pays to the reinsurer one or more quarterly premiums, as there- 
tofore to the original assurer, the reinsuring company cannot be held, 
as under an ordinary life insurance contract, on the level-premium 
plan, notwithstanding the consideration expressed in the reinsurance 
contract between the companies does not contain the word “‘assess- 
ments.” 

A policy of insurance on the assessment plan, where the assured let the 
policy lapse by refusal and failure, after notice, to pay the quarterly 
stipulated premium and a call to meet the impairment of the emergency 
reserve fund, such policy does not have such net value as to bring the 
policy within the non-forfeiture law of the state. And such policy 
having expressly provided “that if any premium or any assessment 
called in accordance with said Insurance Plan shall not be paid on or 
before the day named in the notice for payment thereof, the contract 
shall be null and void and of no effect,’ such default prevents a re- 
covery by the beneficiary under the policy. 


In Error to the Circuit Court of the United States for the 
Eastern District of Missouri. 


Statement of case by Puinips, D. J. 
The statute of Missouri (article 3, c. 119, Rev. St., 1899) in 
force at the time of the incorporation of the Merchants’ Life 


* Decision rendered, March 27, 1905. Syllabus by the Court. 
VoL. XXXIV.—55. ° 
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Association authorized the organization of insurance companies 
on what is popularly known as the “assessment plan.” Section 
7901 declares that :— 

Every contract whereby a benefit is to accrue to a person 
or persons named therein, upon the death or physical disability 
of a person also named therein, the payment of which said 
benefit is in any manner or degree dependent upon the collec- 
tion of an assessment upon persons holding similar contracts, 
shall be deemed a contract of insurance upon the assessment 
plan, and the business involving the issuance of such contracts 
shall be carried on in this state only by duly organized corpo- 
rations which shall be subject to the provisions and require- 
ments oi this article. 


Section 7905 of said article declares that insurance companies 
so organized shall provide for the accumulation of an emergency 
fund, which shall be not less than the proceeds of one death as- 


sessment on all policy or certificate holders, 
’ 


Which fund, together with the income thereon, shall be a trust 
iund for the payment of death claims or other benefits provided 
tor in said policies or certificates, and shall be invested, etc. 
* * * Tf, in any period of six months, the death rate of any 
such corporation shall be in excess of the annual rate of mor- 
tality as shown by the American life tables, it shall be lawful for 
such corporation to draw out any portion of said securities 
necessary to mect such excess, 
Etc. Section 7906 recognizes the right of foreign companies to 
do “insurance on the assessment plan” by complying with certain 
conditions of the statute. 
The Merchants’ Life Association was organized under this 
statute in 1890. Its charter provided, inter alia, that 


The purpose for which said company is organized is to c: arry 
on a life insurance business on the assessment plan. 

The fund with which to pay death losses is to be accumulated 
by assessments on policyholders. * * * An emergency fund 
shall be accumulated, etc. * * * Assessments upon policy- 
holders in addition to providing for such emergency fund shé ill 
also be for the purpose of paying death losses, ete. 


The by-laws adopted by the association gave to the executive 
committee power to levy all premiums and assessments. They 
provided that all policyholders, and none others, should be mem- 
bers of the association, and at all meetings each member should 
be entitled to one vote. The aim of the association was to fur- 
nish life indemnity, at cost, on the plan hereinafter set forth. 
They provided that a mortuary call, payable quarterly or annu- 


. 
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ally, to provide a mortuary fund for the payment of death claims, 
should be according to the following rates at entry: (giving a 
table of increasing quarterly and annual rates.) They further 
provided that an emergency reserve fund, to meet death claims 
in excess of the mortuary fund, should be raised in the same way 
and time by the payment of 25 per cent of such mortuary call; 
and this, together with $3 for annual expenses, should constitute 
the premium rates for each $1,000 of insurance. Should the 
emergency fund, or any part thereof, be used as aforesaid, its 
impairment shall be made good by an assessment in addition to 
the regular mortuary call. Article 6, § 1, required regular as- 
sessment notices to be served. In case of the impairment of the 
emergency reserve fund from any cause, the same shall be made 
good by an assessment against each member of the association 


according to the rates of the mortuary call. Section 2 declared 


that “if any policyholder shall fail to pay the amount of his or her 
premium or assessment, the policy shall lapse.” 

On November 22, 1892, David J. Hayden, a resident of St. 
Louis, Mo., made application for insurance in said Merchants’ 
Life Association, and a certificate in the sum of $5,000 was issued 

P5 


to him. The policy expressed to be issued “in consideration of 
all premiums and assessments, as stated in the Insurance Plan 
indorsed hereon”; and provided that, “if any premium or any 
assessment called in accordance with said Insurance Plan, shall 
not be paid on or before the day named in the notice for the 
payment thereof,” the policy should become null and void. The 
policy also contained this provision: “The Mortuary Call pay- 
able quarterly or annually to provide a Mortuary Fund for the 
payment of death claims shall be according to the following rates 
at entry.” This is followed by a table of entry rates, both quar- 
terly and annually, increasing annually from the ages of 20 to 55; 
which table is then followed by this provision :— 

An Emergency Reserve Fund to meet death claims in ex- 
cess of the Mortuary Fund, shall be provided in the same way 
and at the same time by the payment of 25 per cent of said 
Mortuary Call; and these, together with three dollars for An- 


nual Expenses, shall constitute the premium rates for each one 
thousand dollars insurance. 


Should the Emergency Reserve Fund, or any part thereof, 
be used as aforesaid, its impairment shall be made good by an 
assessment in addition to the regular Mortuary Call. 


The assured made the payment required of him by the policy 
up to June, 1899, when the defendant in error, the Franklin Life 
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Insurance Company, a corporation of Illinois, reinsured the Mer- 
chants’ Life Association, being authorized thereto by section 
7904, Rev. St. Mo., 1899, which provides that :— 


No corporation of this state, organized or doing business 
under the provisions of this article, shall transfer its risks to or 
reinsure them in any other corporation, unless the contract of 
transfer or reinsurance is first submitted to and approved by 
a two-thirds vote of a meeting of the insured, called to con- 
sider the same, of which meeting a written or printed notice 
shall be mailed to each policy or certificate holder, at least ten 
days before the day fixed for said meeting; and in case said 
transfer or reinsurance shall be approved, every policy or cer- 
tificate holder of said corporation who shall file with the secre- 
tary thereof, within five days after said meeting, written notice 
of his preference to be transferred to some other corporation 
than that named in the contract, shall be accorded all the rights 
and privileges in aid of such transfer as would have been 
accorded under the terms of said contract had he been trans- 
ferred to the corporation named therein; but no such transfer 
shall be valid until the terms and conditions shall have been 
fully submitted to the superintendent of the insurance depart- 
ment, and have been approved by him. 


This contract of reinsurance was approved by the State Super- 
intendent of Insurance. The contract of insurance between the 
two insurance companies was evidenced as follows: On the 18th 
day of May, 1899, the Franklin Life Insurance Company sub- 
mitted a written proposition to the Merchants’ Life Association, 
so much of which as is material to this controversy is as follows: 

May 18, 1899. 
To the Merchants’ Life Association—Gentlemen: We make 
you the following proposition of reinsurance :— 


In consideration of the transfer to us of all your mone) 
securities, assets and property of every kind, together with all 
your books and records, the value of said assets being shown 
by Exhibits of Assets hereto attached, and of the transfer to 
us of all vour outstanding policies, with all premiums due or to 
become due thereon, and with your recommendation that the 
policyholders continue their insurance with us and on the com- 
plete substitution (so far as lies in your power) of this com- 
pany in place and stead of the Merchants’ Life Association we 
will :— 

First. Assume outstanding policy contracts, as shown by 
the two exhibits of policies in force, of date May 13, 1899, 
hereto attached and all obligations to policy and beneficiaries, 
thereunder, 


«LC, 
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On the 19th day of May, 1899, the said Franklin Life Insurance 
Company sent to the Merchants’ Life Association an explanatory 
note stating: “Referring to the proposition made by us to your 
association under date of May 18, 1899, and especially in refer- 
ence to the clause of the first paragraph relating to ‘the transfer 
to us of all your outstanding policies,’ we desire to say that we 
mean thereby that your officers and directors shall use their best 
efforts and influence to induce your policyholders to transfer 
their insurance to our company.” It was stipulated between the 
two companies that a period of twenty days from May 20, 1899, 
be extended to the policyholders for the expression of a desire 
to be reinsured in some other company than said Franklin Life 
Insurance Company, as provided they may do by law. On the 
12th day of June, 1899, the Franklin Life Insurance Company, in 
writing, assumed, “under and according to the terms and condi- 
tions thereof, policy or certificate No. 1140, issued by the Mer- 
chants’ Life Association of the United States November 22, 1892, 
to David J. Hayden of Saint Louis, Mo., for $5,000 payable to 
Mary F. Hayden and Annie F.. Hayden, or the survivor of them, 
sisters of the insured.” Thereafter, on June 15, 1899, the insured 
paid to the said Franklin Life Insurance Company the payment 
due on that day, and also on September 15, 1899. The insured 
thereafter failed and refused to make any further payments, 
though duly notified, up to the time of his death, which occurred 
on the 28th day of June, Igo1. 

This suit was brought by the plaintiff in error, as the bene- 
ficiary under the policy, to recover thereon the sum of $5,000 
against defendant in error, on the theory that the policy in ques- 
tion was of the nature of an ordinary life insurance policy on the 
level premium plan, fixed at the date of entry, and that what is 
known as the “Non-forfeiture Law” of Missouri applies to the 
policy, which provides that: ‘No policies of insurance on life 
hereafter issued by any life insurance company shall, after the 
payment upon it of three annual premiums, be forfeited or be- 
come void by reason of non-payment of premiums thereof, but it 
shall be subject to the following rules of computation; to wit: 
The net value of the policy, when the premium becomes due and 
is not paid, shall be computed upon the American Experience 
Table of Mortality, with 4 and 4% per cent interest, and * * * 
three-fourths of such net value shall be taken as a net single pre- 
mium for temporary insurance for the full amount written in the 
policy, and the term for which said temporary insurance shall be 
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in force shall be determined by the age of the person whose life 
is insured at the time of default of premium and the assumption 
of mortality and interest aforesaid’—the claim being that the 
policy possessed a net value at the time of the death of the as- 
sured to extend it beyond that period. The answer, inter alia, al- 
leged that the policy lapsed on the 26th day of November, 1899, 
and denied that it had any net value sufficient to carry it for the 
period of five years and 184 days, as claimed in the petition. It 
alleged that the Merchants’ Life Association was a mutual asso- 
ciation, organized under the statutes of the state of Missouri on 
the assessment plan, and that only members of said association 
should be policyholders. It then pleaded the constitution and 
by-laws, as hereinbefore set out. It alleged that the policy was 
indorsed as an insurance plan, and set out the provisions respect- 
ing the rates specified for mortuary calls, the rates at the age of 
entry, and alleged that the rates were increased each year after 
entry; that in October, 1899, the emergency reserve fund be- 
came impaired by reason of its use for the purpose of meeting 
death claims in excess of the mortuary fund; that on the 26th 
day of October of that vear the defendant made a special assess- 
ment to cover said impairment amounting to $55.20 against said 
assured! that due notice thereof was given to him, said assess- 
ment becoming due on the 26th of November, 1899; that his 
failure and refusal to pay said assessment caused said policy to 
lapse; that the regular quarterly assessment thereon of $25.30 
became payable December 15, 1899, of which due notice was 
given to the assured November 13, 1899; that his failure to pay 
said assessment on or before December 15, 1899, forfeited said 
policy; that the net single premium for temporary insurance for 
the full amount of said policy from the date of lapse to the date 
of death was in excess of the net value of the policy, and that said 
assured was asked to restore said policy by making payment of 
said assessment, which he refused to do. The plaintiff tendered 
the general issue in the reply. The testimony of actuaries, as 
insurance experts, was introduced on the question as to whether 
or not said policy had any net value at the time*of the death of 
the assured. The parties submitted a written stipulation as to 
certain facts involved, which concludes as follows: “It is agreed 
between the parties that the primary question for determination 
is whether upon the foregoing facts the non-forfeiture law of 
Missouri is applicable to this case; that if not applicable defend- 
ant is entitled to judgment; that if said statute is applicable then 
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the further question is to be determined whether the policy in 
suit has any net value under such statute and what that value is, 
and whether three-fourths of such net value was sufficient to 
carry said policy under the provisions of said non-forfeiture 
. statute from the date when said policy lapsed to the date of the 
death of said David J. Hayden. If said non-forfeiture law is 
applicable and said policy had such net value, that three-fourths 
thereof would under the statute continue said policy in force 
from the date of lapse until the date of death, then the plaintiff 
is entitled to judgment, unless the court finds for defendant on 
the second defense pleaded in the amended answer. If the policy 
had no net value, or if three-fourths thereof was insufficient to 
carrv said policy from date of lapse to date of death, then de- 
fendant is entitled to judgment, and on the question of the 
character of the policy and its value, either party is entitled to 
introduce evidence.” At the conclusion of the evidence, under 
direction of the court, the jury returned a verdict for the defend- 
ant. To reverse the judgment entered thereon, the plaintiff 
helow prosecutes this writ of error. 


before Sanborn and. Van Devanter, C. JJ., and Philips, D. J. 


F. H. SuLLIvaAn (P. T. BARRETT, GEORGE M. BLock, and 
CHARLES ERD, on the brief), for Plaintiff in Error. 

James C. JonES (JONES, JonES & Hocker, on the brief), for 
Defendant in Error. 


Pups, D. J. (afier stating the case as above) delivered the opin- 
ion of the Court. 

The first error assigned by the plaintiff is predicated on the 
action of the trial court in admitting in evidence the articles of 
association and by-laws of the Merchants’s Life Association. 
The objections to the former are that they are not parts of the 
contract of insurance, and the defendant’s liability is to be deter- 
mined by the terms of the original policy, which does not refer to 
the charter. A like objection was interposed to the admission in 
evidence of the by-laws. 


The principal cases cited in support of these objections are 
McDonald vs. Life Ass’n, 154 Mo., 628; Elliott vs. Life Ass’n, 
76 Mo, App., 566, and Taylor vs. A‘tna Ins. Co., 13 Gray (Mass.), 
438. 

In the McDonald Case the insurance company, an lowa corpo- 
ration, being authorized to do business on the “assessment plan” 
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in the state of Missouri, in order to show that the policy in suit 
was issued on the assessment plan, offered in evidence its articles 
of incorporation and by-laws. Of this the court said :— 

“The policy did not refer in any manner to the articles of in- 
corporation or to the by-laws, and hence they constitute no. 
part of the contract: Elliott vs. Ins. Co., 76 Mo. App., 566. Nor 
were they pleaded in any manner, and therefore they were inad- 
missible.” 

The case of Elliott vs. Ins. Co., cited by the Supreme Court, 
does not set out in detail the policy in question. It is inferable, 
however, from the recitations in the opinion, that there was 
nothing on the face of the policy or the reverse side thereof to 
indicate that it was other than an ordinary life insurance policy. 
The articles of association and by-laws were excluded on the 
ground that the contract of insurance did not make them a part 
of the contract, and they were not referred to therein. 

This ruling, evidently, was based upon what was said by Met- 
calf, J., in Taylor vs. AXtna Life Ins. Co., 13 Gray, 434, 438. The 
policy in question in that case was an ordinary life insurance con- 
tract. On the question of proofs of loss, in order to show that 
the contract of insurance had not been complied with, the de- 
fendant put in evidence a pamphlet issued by the insurance com- 
pany, usually delivered to its policyholders, which required that a 
certificate of death should be furnished from the attending 
physician. This was excluded, on the ground that the policy did 
not embody or refer to any by-law, requisition or understanding 
of the defendants as to the character of proof required of the 
death of the assured. “He is bound only by the policy itself; 
that is, to furnish ‘due proof’ of the death. If the defendants 
would have bound the plaintiff by their by-laws, etc., they should 
have made the policy, in terms, subject to those by-laws, or in 
some way have made them a part of the contract contained in 
the policy:” Citing Kingsley vs. New England Mut. Fire Ins. 
Co., 8 Cush., 393, 403. 

The policy under review here, after referring on the reverse 
side to the mortuary call, payable quarterly or annually, to pro- 
vide a mortuary fund for the payment of death claims, etc., ex- 
pressly provides that “should the Emergency Reserve Fund, or 
any part thereof, be used as aforesaid, its impairment shall be 
made good by an assessment in addition to the regular Mortuary 
Call.” This of itself was sufficient to advise the policyholder that 
he was amenable to an assessment in addition to the regular mor- 
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tuary call, which characterized its policy as being on the “assess- 
ment plan.” As the manner of making such assessments was not 
pointed out on the face of the policy, and such assessments in 
their very nature being mutual among the associated members, 
the law refers the policyholder to the articles of association and 
by-laws as incident to such policy contracts. It is the generally 
recognized rule of law in respect of all mutual! insurance compa- 
nies that the charter and by-laws are a part of the insurance con- 
tract, and as binding upon the assured as the conditions of the 
policy itself. To them the constituent members must measurably 
look to discover their duties and obligations: 3 Am. & Eng. 
Enc. of Law (2d Ed.), 1081; 16 Am. & Eng. Enc. of Law, 867. 
Hence it has come to be regarded as the general American rule 
that the provisions of the stipulated articles and by-laws of such 
associations are elements of the contract of insurance. As said 
by the Supreme Court of Indiana, in Supreme Lodge vs. Knight, 
(117 Ind., 489) :— 

“They are factors that cannot be disregarded. That they have 
this effect, all who become members of the association must 
know. A person who enters an association must acquaint him- 
self with its laws, for they contribute to the admeasurement of his 
rights, his duties and his liabilities. It is not one by-law or some 
by-laws of which the member must take notice, for he must take 
notice of all which affect his rights or interests.” 

in Simeral vs. Dubuque Mut., etc. (18 lowa, 319-322) the court 
said :— 

“This policy was issued by a ‘mutual insurance company,’ and 
the assured, becoming a member by virtue of his insurance, was 
bound to know the articles of association and by-laws thereof.” 

The Supreme Court of Georgia, in Barbot vs. Mut. Reserve 
Fund Life Ass’n (Ga., 28 S. E., 489, 503), said :— 

“This being a mutual association controlled by its members, 
and each bearing his share of the burdens for the benefit of the 
whole membership, the contract of a member is different from an 
ordinary life insurance policy. The latter is held to be the con- 
tract which determines the rights of the company and the in- 
sured, and to be the whole of the contract ; but inasmuch as both 
the benefits and the burdens in a mutual society are to be equal 
and bearing on all its members alike, it is well settled that the 
certiicate of membership is only a part of the written evidence of 
the contract, and that in such a society the charter or constitu- 
tion and by-laws in force at the time of the admission of a mem- 
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ber are terms of an executory contract, and that by entering the 
society the member assents to all such terms, and that they each 
become a part of the contract of insurance, whether they are in- 
corparated in or referred to by the certificate of membership or 
not.” 

See, also, May on Ins., § 552; Supreme Commandery ys. 
Ainsworth, 71 Ala., 436, 443; Bliss on Life Ins., § 426, et seq.; 
May vs. New York Safety Reserve Fund Soc., 13 N. Y. St. Rep., 
66; In re Equitable Reserve Fund Life Ass’n, 131 N. Y., 354, 
368; Sulz vs. Mut. Reserve Fund Life Ass’n, 154 N. Y., 563-568; 
Woodfin vs. Ins. Co., 51 N. C., 558. 

Counsel for plaintiff in error in their brief say :— 

“The original contract of insurance, while providing for fixed 
and level premiums, also provided for future assessments at un- 
certain times and in uncertain amounts.” 

This of itself is a concession, in contemplation of law, that the 
insurance company was a mutual association on the ‘ 
plan.” 


“assessment 


The next contention on behalf of plaintiff in error is that the 
stipulated quarterly payments, under the head of “Insurance 
Plan” on the policy, were intended to remain at the level amount 
specified opposite the age of the assured at the time he entered 
the association, and that they were so different from assessments 
the association was authorized to make when any deficiency 
existed rendering them necessary as to bring the policy within 
what is known as the “Non-forfeiture Law” of the state of Mis- 
souri. On the other hand, the contention of defendant’s counsel 
is that the specified quarterly payments aforesaid “might be in- 
creased, as the member’s age increased, to the amount shown in 
the table opposite each succeeding age”; in other words, that 
the association was authorized to collect from the assured pay- 
ments varying and increasing in amount from year to year. It 
is not deemed essential to a correct determination of this case to 
decide the relative force of these contentions. The policy itself, 
as already stated, provides that “should the Emergency Reserve 
Fund, or any part thereof, be used as aforesaid, its impairment 
shall be made good by an assessment in addition to the regular 
Mortuary Call.” And counsel for plaintiff in error in his argu- 
ment, in effect, concedes that, under the policy issued by the 
Merchants’ Life Association, the company had the right, condi- 
tioned upon any impairment of the fund, or if the experience of 
the association justified it, to levy any assessment upon the poli- 
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cyholders for such amounts as its mortuary experience demon- 
strated to be requisite. Such is the express provision of the 
charter. .All this being conceded, as it must be, the stipulated 
pavments at definite divisional age periods do not have the effect 
to designate it as an ordinary life policy on the level premium 
plan, and to destroy its quality as a policy on the “assessment 
plan.” The statute itself, under which the insurance company 
was organized, so speaks. It declares (section 7901) that every 
contract whereby a benefit is to accrue to a person upon the 
death of the person named therein, “the payment of which said 
benefit is in any manner or degree dependent upon the collection 
of an assessment upon persons holding similar contracts, shall be 
deemed a contract of insurance upon the assessment plan.” 

This view of such a policy was taken by Judge Adams in Hay- 
del vs. Mut. Reserve Fund Life Ass’n (C. C.), 98 Fed., 200. 
While the policy under consideratton there was not wholly simi- 
lar to this, it was sufficient so to present, in terms, the like con- 
tention made respecting the effect of a definitely reserved pre- 
mium payable at specified age designations. In determining 
whether or not the policy was on the assessment plan, he said :— 

“It is assessment insurance where the benefit to be paid is 
dependent upon the collection of such assessments as may be 
necessary for paying the amounts insured. In other words, it is 
assessment insurance if payments to be made by the insured are 
not fixed—unalterablv fixed—by the contract. On the contrary, 
an oid-line policy is a contract where the amount to be paid by 
the insured is fixed, the premiums to be paid are unalterable, and 
the liability incurred by the defendant company is also fixed, 
definite and unchangeable.” ‘ 

On review of this case (44 C. C. A., 169), Judge Thayer, speak- 
ing for the court, said :— 

“While the premium at first reserved is a definite sum, yet by 
further provisions the executive committee of the company can re- 
quire the holders of such policies to pay a greater or less sum than 
that stipulated to be paid on the face of the policies, if the con- 
dition of the defendant company at any time renders such action 
necessary. * * * When all the provisions of the contract are 
considered, it seems to retain all the essential features of assess- 
ment insurance.” 

This ruling has been approved and followed by the New York 


Court of Appeals in Crosby vs. Mut. Reserve (Sup.), 78 N. Y. 
Supp., 237. 
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In Hanford vs.: Massachusetts Benefit Ass’n (122 Mo., 50) the 
late Judge Black expressed for the court the same view of the 
policy contract. Speaking of the contention that the policy was 
a regular old-line premium policy, and therefore not within the 
flan marked out by the statute, he said :— 

“According to the first clause of the seventh condition of the 
policy, the member must make a bimonthly payment at fixed and 
definite dates during his life, and the amount to be paid bimonthly 
is also fixed by the table of rates. Thus far these policies are 
premium policies, for it does not make these fixed rates, payable 
at specified dates, assessments, to call them by that name. But 
it is also provided in and by the policies that the board of di- 
rectors may call for and require the payment of a different 
amount by giving special notice, and the amount called for may 
be based upon the current age of the member and the mortality 
experience of the association. The statute is broad enough to 
allow assessments to be based on the age of the member, and, 
for frequency of the calls, on the mortality experience of the par- 
ticular association. Our statute calls for an emergency fund, 
and so do these policies. We think these contracts come within 
the statute, and are contracts of insurance on the assessment 
plan, as that plan is defined by the statute. The articles of asso- 
ciation and the by-laws of the defendant are not before us, and 
from the facts disclosed by this record, we can only say these 
policies are assessment-plan contracts.” 

In the later case of Elliott vs. The Des Moines Life Ass’n (163 
Mo., 132), Judge Gantt, discussing the policy certificate, which 
required certain definite, estimated amounts to be paid, but 
which further provided that in case the death rate exceeds the 
estimated rates the association would pay the deficiency from the 
emergency or reserve fund until exhausted, when additional pre- 
miums might be levied pro rata by the executive board to meet 
such deficiency, held that it brought the policy within the lan- 
guage and meaning of the statute— 

“Which provides that, if the payment of the benefit is in any man- 
ner or degree dependent upon the collection of an assessment 
upon persons holding similar contracts, it shall be deemed a con- 
tract of insurance upon the assessment plan. While the amount 
of the benefit is absolutely fixed, and the assessments are definite 
sums estimated to be sufficient to realize the amount promised, 
yet it is obvious that in this safety clause is a provision by which 
an extra assessment or assessments may be made. * * * It 
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seems to us this policy meets every requirement of the statute as 
to insurance on the assessment plan.” 

The same rule of construction is announced in the still later 
case of Williams vs. St. Louis Life Ins. Co.,97 Mo. App., 449. 

It is therefore little less than academic to follow the refinement 
of learned counsel in his contention that the stipulated payments 
by the contract became fixed and level at the amount he paid 
when he entered the association, for the controlling authority is 
that the right, having been reserved by the insurer to levy assess- 
ments on policyholders to meet any impairment of its mortuary 
fund, and its mortuary experience, rendered variable the pay- 
ments due by the assured. They were therefore subject to 
change at the will of the governing board of the association. 
This fixed the character of the contract as an assessment con- 
tract. 

Such being the contract when entered into between the Mer- 
chants’ Life Association and the assured, it continued to be such 
to the time of the reinsurance by the defendant in error. Counsel 
for plaintiff in error is thereofre forced into the position of in- 
sisting that the reinsurance contract transformed the relation 
between the assured and the reinsurer into that of a simple life 
policy on the level premium plan. To warrant such a complete 
metamorphosis of the contract, we should naturally expect to 
find outright spoken terms in the transforming instrument. In- 
stead of this, the position is sought to be maintained by subtle 
reasoning—a strained construction of a disjected member of the 
contract of reinsurance. And, what is still more revolutionary, 
this assumption involves the assertion that this new contract acts 
retrospectively, so as to give to the policy, which up to the mo- 
ment of the reinsurance had no value whatever, a net value of 
$761.70, a sum much in excess of what the assured paid by way 
of premiums or assessments covering the entire seven years the 
policy was in force. This result can only be worked out by giving 
to the reinsyrance contract relation, back to the inception of the 
original insurance contract, a position which refutes the idea of 
any legal difference between the two contracts. 

The contention that the assessment feature of the original 
policy contract was entirely eliminated by the reinsurance con- 
tract is based on the opening clause of the proposition submitted 
by the Franklin Life Insurance Company to the Merchants’ 
Life Association, in which the word “assessments” was not in- 
cluded among the considerations; that, as it did recite “all the 
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premiums due or to become due,” the intendment was that the 
Franklin Life Insurance Company should take only as an ordi- 
nary life insurance company on the level premium plan. It is of 
minor consideration in determining this question what were the 
enumerated considerations as between the two insurance compa- 
nies for \ie transfer. The obligatory part of the contract ex- 
pressly required that the Franklin Life Insurance Company 
should “‘assume the outstanding policy contracts as shown by the 
two exhibits of the policies in force, of date May 13, 1899, hereto 
attached, and all obligations to policyholders and beneficiaries 
thereunder.” More than this, after according to the policyhold- 
ers twenty davs after notice in which to determine whether or 
not they would accept or insure in other companies, on June 12, 
1899, the company made its written assumption of said Hayden 
policy, as follows: “Franklin Life Insurance Company of Spring- 
field, Ill., hereby assumes, under and according to the terms and 
conditions thereof, policy, etc., issued by the Merchants’ Life 
Association of the United States November 22, 1892, to David 
j. Hayden.” By every legal intendment the reinsuring company 
took over the existing contractual obligations and rights of the 
Merchants’ Life Association inhering in the outstanding poli- 
cies as they existed at the time of the consummation of the rein- 
surance agreement, no more and no less. The assured thereafter 
recognized the reinsurance agreement by paying to the reinsurer 
specified quarterly mortuary funds as theretofore. The mutual 
obligations and rights of the reinsurer and the assured being 
measured and controlled “according to the terms and conditions 
of policy No. 1140, issued to said David J. Hayden,” which was 
concededly on the assessment plan, the statute relating to assess- 
ment insurance companies exempted it from “any other provi- 
sions or requirements of the general insurance laws of this state :” 
Section 7g10. 

As the non-forfeiture law of Missouri (section 7897) is a part 
of the general insurance law of the state, it does not apply to this 
policv: Mut. Reserve Life Ins. Co. vs. Roth, 59 1G. Fe, OSs 
Hanford vs. Mass. Ben. Ass’n, 122 Mo., 50; Whitmore vs. Su- 
preme Lodge, 1900 Mo., 36-47; Haynie vs. Knights Templars, 
130 Mo., A416. 

This policy lapsed a vear and more before the assured died, at 
which time it had no net value under the assessment plan. The 
policy having expressly provided “that if any premium or any as- 
sessment called in accordance with said Insurance Plan, shall not 
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be paid on or before the day named in the notice for the payment 
thereof, this contract shall be null and void and of no effect,” and 
such default having been made by the assured, the Circuit Court 
did not err in directing a verdict for the defendant. Its judg- 
ment, therefore, must be affirmed. 


UNITED STATES CIRCUIT COURT. 


S. D. NEw YorK. 


POLK ET AL. 
vs. 
MUTUAL RESERVE FUND LIFE ASS’N Et au.* 


A provision in the policy making the home office of the company the 
place of contract, and providing that the policy should be governed 
by the laws of New York, was valid when the obligations of the 
contract were not impaired or the laws of the state where the con- 
tract was made were not violated. 

Reincorporation under the laws of New York did not create a new cor- 
poration, though the name was changed and a new form of policy 
was adopted, and where the contracts were subject to the laws of 
that state the change did not impair,contract rights. ~ 

Where it does not appear that the affairs of an assessment association 
are grossly mismanaged, members dissatisfied with a change of its 
plans to a level-premium association must seek redress at law, and 
not in equity. 

The mere charging fraudulent mismanagement in a bill on the behalf of 
dissatisfied members, unsustained by any specific averments, is not 
sutiicient to make a demurrer to the bill an admission of the fact. 


In equity. 


RussELL & WINSLOW (WM. HEPBURN RUSSELL, Wm. BEv- 
ERLY WINSLOW, D. L. SNODGRASS, CARUTHERS EWING, and R. 
F, JAcKson, of Counsel), for Complainants. 


GEORGE BURNHAM (FRANK R. LAWRENCE, FRANK H. PLart, 
GEORGE BURNHAM, and Gorpon T. HuGuHeEs, of Counsel), for 
Respondents. 

HAZEL, D. J. 

The complainants, thirteen in number, citizens of Tennessee, 
suing in behalf of themselves and of others similarly situated, are 
dissatisfied members and holders of insurance policies in the re- 
spondent Mutual Reserve Fund Life Association, a domestic 


* Decision rendered, January 18, 1905. 
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corporation. The applications for membership therein (except 
that of complainant Hastings) were made during the vears 1886 
to 1900. A decree is sought for a dissolution of said association, 
an accounting, injunction, appointment of receiver and distriby- 
tion of corporate assets, with the object of winding up its affairs, 
Respondents have interposed a demurrer on general and special 
grounds; viz., want of jurisdiction, in that the statutory amount 
is not in controversy; that complainants are not entitled to the 
relief prayed for; that an adequate remedy exists at law; legal 
incapacity to sue, the action not being instituted by the Attor- 
ney-General of the state, nor by a judgment creditor; and that 
the bill is uncertain, the terms and conditions upon which com- 
plainants became members of said association not being set forth 

The Mutual Reserve Fund Life Association (for brevity called 
the “Association”) was incorporated in January, 1881, under 
chapter 267, p. 264, Laws N. Y., 1875, for the general purpose, 
as ascertained from the declaration, of securing to its members 
benefits in a mutual co-operative or assessment life insurance 
society. In December, 1883, an amended certificate was filed, 
reincorporating the association under chapter 175, p. 172, Laws 
N. Y., 1883, for the purpose of transacting life insurance upon 
the co-operative or assessment plan. Thereafter, on April 17, 
1902, the association again reincorporated under chapter 690, 
p. 1930, Laws N. Y., 1892, and acts amendatory thereof, as the 
Mutual Reserve Life Insurance Company (for brevity, called the 
Company”). 

The bill broadly alleges that the respondent association has no 
rights, powers, duties or legal status other than those conferred 
by the original and amended certificates of 1881 and 1883; that 
the reorganization under the Laws of 1892, which authorized the 
association to transact life insurance without being limited to 
the assessment plan, was effected by its officers and directors 
without authority from, and without the knowledge and consent 
of, complainants or its members and policyholders; that the 
association is insolvent; that the change of plan of insurance was 
a scheme on the part of its officers and directors to secretly de- 
prive the complainants of their rights (7. ¢., to cause a forfeiture 
of their policies), to perpetrate a fraud on the members and 
policyholders, and generally a gross mismanagement of its busi- 
ness affairs. Wrongful acts committed by the officers of the 
association are charged in general terms. The bill further sub- 
stantially alleges that, after the charter of the association was 
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amended, increased assessments were levied upon its members 
and policyholders; that the amendment in contravention and 
violation of section 10, art. I, of the Constitution of the United 
States, impairs the obligations of contracts; that the association 
does not carry out its original purposes; that, by its attempts to 
transact the business under the certificate of reincorporation, 
the assets are dissipated, and the members and policyholders 
deprived of their rights and benefits secured by the charter and 
by-laws. In addition to the allegations mentioned, the officers 
are charged with having fraudulently withdrawn from the de- 
pository of the association, Central Trust Company, the reserve 
funds, amounting to $2,287,476.51, and with having wasted the 
same by improvident management of the business prior to the 
transier of the assets of the company. The refusal of the asso- 
ciation to accept complainants’ tender of their premiums or as- 
sessments is also set forth. The bill, in its entirety, insists upon 
the present corporate existence of the association, and ignores 
its reincorporation. In brief, an examination of the bill as a 
whole, aside from the allegations of insolvency, discloses that 
complainants have not acquiesced in the altered plan of insur- 
ance, as provided in the amended charter, and strenuously object 
to paying premiums or assessments on a basis or plan different 
from that originally adopted. 

Assuming the allegations of the bill well pleaded, which, with 
the exception of the conclusions of law, are admitted by the de- 
murrer, it becomes essential to determine whether the life insur- 
ance plan latterly adopted is lawful. The question presented is 
important. The court is not, however, without direct precedent 
for holding that, in the circumstances appearing from the face of 
the holding that, in the circumstances appearing from the face 
of the bill, it was within the reserved power of the Legislature to 
alter and modify the plan for conducting the business for which 
the association was originally organized. That the rights of the 
policvholders and the insurer must be ascertained and deter- 
mined in connection with the constitution and by-laws of the 
company and the certificates of insurance, which constitute the 
contract between the parties, will not admit of serious dispute: 
Matter of Equitable Reserve Fund Life Ass’n, 131 N. Y., 354; 
C. H. Venner Co. vs. United States Steel Corp. et al. (C. C.), 116 
Fed., 1012; Uhlman vs. N. Y. Life Ins. Co., 109 N. Y., gar; 
Everson vs. Equitable Life Assur. Soc., 18 C. C. A., 251; Hun- 


ton vs. Equitable Life Assur. Soc. of the U.S. (C. C.), 45 Fed., 
VoL. XXXIV.-56 
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661; Cohen vs. N. Y. Mut. Life Ins. Co., 50 N. Y., 610. The de- 
cisions of the highest courts of the state upon this question are 
of controlling authority: Schurz vs. Cook, 148 U. S., 397. The 
contract determines the rights and liabilities of the members 
thereof, and the fact of membership in a mutual insurance cor- 
poration does not alter the relations thus created: People ex 
rel. Meyers vs. M. G. & B. Ass’n, 126 N. Y., 615. The constitu- 
tion and by-laws of the association, composing a material part 
of the contract, are not produced or pleaded. For the purpose 
of discussing other questions involved in this controversy, their 
absense will be disregarded. Certain policies of insurance or 
certificates of membership were filed by complainants with the 
clerk of the court. Such of the policies as are before the court 
contain, in substance, the following provision: “In consideration 
of the application for this certificate of membership or policy 
of insurance, which is hereby referred to and made a part of this 
contract, and of each of the statements made therein,” the ap- 
plicant is received as a member, upon condition of the payments 
to be made, and the further provision that “This contract shall 
be governed by, subiect to, and construed only according to the 
laws of the state of New York, the place of this contract being 
expressly agreed to be the home office of said association in the 
City of New York.” It will be presumed that all of the certifi- 
cates of membership, except that of Hastings, contain similar 
provisions. 

The policy of Hastings was assigned to the association by 
another insurance company, but was expressly taken subject to 
the Constitution and by-laws and of the statutes of this state. 
The record does not disclose that any of the certificates or poli- 
cies were issued pursuant to any other understanding. In the 
circumstances, no question of inapplicability of the New York 
laws can arise. Hence the stipulation as to the place of contracts 
of insurance, and the provisions by which they shall be governed 
and construed, are controlling on both parties. A different 
principle applies only where the stipulations of the parties or 


the express provisions of the contract impair the obligations of a 
contract, or conflict with the laws of the state where the contract 
was made. Such is the legal effect of cases recently considered 
by the Supreme Court of the United States: Mut. Life Ins. Co 
vs. Hill, 193 U. S., 551; Wright vs. Minnesota Mut. Life Ins. 


Co., 193 U. S., 657. 
Article 8, § 1, of the Constitution of the state of New York, 
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expressly reserves to the Legislature the power to alter, amend, 
annul or repeal all general or special laws. This power being 
reserved to the Legislature by the organic law of the state, it is 
obviously immaterial that no right of amendment was expressly 
reserved under chapter 175, p. 172, of the Laws of 1883: Looker 
ys. Maynard, 179 U. S., 46; Grobe vs. Erie Co. Mut. Ins. Co., 39 
App. Div., 183, affirmed 169 N. Y., 613; McKee vs. Chatauqua 
Assembly (C. C. A.), 130 Fed., 536. The act of reincorporating 
the association in conformity with section 52 of the insurance 
law of New York of 1892 (Laws 1892, p. 1955, c. 690), as 
amended by chapter 722, p. 1779, Laws Igol, by which a different 
name was assumed and a new plan of insurance adopted, as here- 
tofore indicated, was not in the ordinary sense a creation ot a 
new corporation. By the general law of New York, any existing 
domestic insurance corporation was authorized by vote of a ma- 
jority of its directors to amend its charter, in whole or in part, 
to conform to the provisions of such law. It is not controverted 
that the association rigidly complied with the provisions thereof. 
Nor is the application of section 52 of the insurance law, and 
supplementary provisions, under which the scope of the associa- 
tion was broadened, and a different plan of insurance adopted, 
denied. Moreover, neither the statute nor the charter of the as- 
sociation required the consent of the members or policyholders 
to the proposed change. ‘The complainants became members of 
the association pursuant to a contract which in terms was con- 
trolled by the laws of this state. Presumably, such members 
had full knowledge of the provisions of the Constitution and laws 
under which the association was incorporated, and its right to 
change its plan of operations. Hence there was no impairment 
of contract rights, which this court, sitting in equity, is bound 
to protect. his point had been squarely decided by the Court 
of Appeals in the cases already cited. To the same effect are 
the adjudications in the Supereme Court of the United States 
to which attention has been directed. 

The next point for consideration is whether the association, 
now the company, is insolvent, and whether there was such 
gross mismanagement by the directors and officers that this 
court should interfere by administering the assets of the associa- 
tion as a trust for the benefit of creditors. Respondents contend 
for the proposition that complainants are merely contract cred- 
itors, and, not having exhausted their legal remedy, have no 
standing in a court of equity to sequester the property of their 
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debt in satisfaction of their demands. Upon this point complain- 
ants suggest that, inasmuch as the rights of the association and 
its members are purely reciprocal, there are no creditors except 
the members, and accordingly the assets may be followed into 
the possession of the company and distributed pro rata as a trust 
fund. Whatever view may be taken of the questions relating 
to the members as contract creditors, their decision is not 
thought essential to this controversy. 

Complainants, in their brief, practically concede that the <is- 
satisfied members and policyholders may treat the contract as 
rescinded, and recover the premiums and assets paid. At first 
blush, it would seem indeed a peculiarly anomalous proceeding 
to invest the officers of a life insurance corporation with power 
to alter or amend its charter, and thus materially change its plan 
of operations and conduct of business. When the association 
started in business on the mutual assessment plan of life insur- 
ance, the co-operating members undoubtedly believed that plan 
would prove economical, convenient and inexpensive. Undoubt- 
edly the later plan of insurance has increased the premiums or 
carrying expenses. Nevertheless, as indicated, the insured as- 
sumed obligations of membership with a knowledge of the right 
of the corporation to alter the manner of conducting its business, 
without, however, changing the nature or character of the same. 
In this connection, it may be presumed that the officers and 
directors of the association appreciated that future conditions 
were liable to arise which manifestly demanded the adoption of 
a firmer plan of insurance to perpetuate the principal object of 
its organization. See Iversen vs. Minnesota Mut. Ins. Co. (C. 
C.), 137 Fed., 268. In Swan vs. Mut. Res. Fund Life Ass’n (155 
N. Y., 9)—an action brought by a member against the respond- 
ent association—the court, considering the question of enforcing 
the provisions of a contract of insurance in relation to the re- 
serve fund, said :— 

“Where, as in this case, the complainant is a member of an 
association formed for the purpose of transacting the business of 
life insurance upon the co-operative or assessment plan, he is to 
be regarded as an integral part of the corporation. His position 
is similar to that of a corporator in a corporation, and whether 
such an action as this, in behalf of himself and all others having 
a like interest in the subject of the action, could be maintained 
against the corporation of which he is a constituent part, in the 
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absence of other difficulties, is, in my judgment, a very serious 
question.” 

Such members, therefore, who continue dissatisfied with the 
change, having no vested interest in the assets of the corporation, 
must evidently seek redress at law, unless it be shown that the 
affairs of the corporation are grossly mismanaged by those 
charged with the responsibilities of a proper conservation of its 
assets. In Wright vs. Minnesota Mut. Life Ins. Co., supra, the 
court used this language, which may be appropriately quoted :— 

“There was no contract that the plan of insurance should never 
be changed. Qn the contrary, it was recognized that amend- 
ments might be necessary. There was no vested right to a con- 
tinuation of a plan of insurance which experience might demon- 
strate would result disastrously to the company and its members. 

The courts are slow to interfere with the management 
of societies such as this mutual insurance company. While the 
rights of members will be protected against arbitrary action, 
such organizations will ordinarily be left to their own methods of 
action and management.” 

The allegations upon the question of insolvency, owing to the 
asserted frauds or mismanagement of the affairs of the associa- 
tion, are not entirely harmonious. For illustration, the amended 
hill, after alleging the insolvency of the association, states :— 

“In this connection, complainants say that the properties and 
assets of the respondent association are sufficient to pay off and 
discharge all accrued claims against respondent association arising 
out of the deaths of its members holding policies issued by it, and 
that after the payment of all such accrued claims in force there 
may remain a sum of money for distribution among these com- 
plainants and other members and policyholders of respondent 
association as their interests may severally appear; but no sum 
that can be realized, if any such there be, will be sufficient to 
pay and discharge the debts of said association, and the death 
claims accrued against it, upon its policies, and repay to the com- 
plainants and other members the sums severally invested and 
paid in by them under their membership obligations.” 

As respondents have no creditors except policyholders, the al- 
legation of insolvency quoted would seem to imply that the 
assets should at all times be sufficient to pay all debts, and, in 
addition thereto, to return to the policyholders the entire amount 
paid in by them. 

Irrespective, however, of mere unsupported assertions of in- 
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solvency and inconsistent allegations, respondents’ insolvency is 
predicated upon a financial statement issued by the company in 
and about April, 1902, and filed in the office of the State Super- 
intendent of Insurance. Such statement, it is claimed by the 
complainants, gave fictitious values, in that $2,020,048.02, 
charged as an asset, does not represent any available property, 
but merely an unauthorized and illegal charge upon the books of 
the respondents. The amount comprises a charge for “liens 
allowed not exceeding statutory reserve charged as a liability 
against each policy, respectively.” This item was treated as a 
credit by the examiner and by the Insurance Department to re- 
duce a liability of $4,057,135.50, which the Superintendent of 
Insurance at the time of reincorporation of the association 
charged on the basis of its being “net present value of all out- 
standing policies in force December 31, 1901, as per certificate of 
New York Insurance Department.” This reduction and method 
of recapitulation of assets and liabilities of life insurance compa- 
nies seems authorized by statute. Other specific averments of 
insolvency are thought to relate to matters of management upon 
which the judgment of men may differ. Giving due weight to 
the approval of the Superintendent of Insurance, I am of the 
opinion that the record sufficiently shows that the respondent 
company is in possession of sufficient assets and resources to 
meet its just obligations after paying its debts. This was also the 
conclusion of Judge Coxe when the question was presented to 
him ior decision: Polk vs. Mut. Res. Fund Life Ass’n (C. C.), 
119 Fed., 491. Moreover, respondent company has not aban- 
doned the business for which it was incorporated, but, on the 
contrary, continues the same. 

The allegations of fraud and mismanagement are not sup- 
ported by any averment of specific facts, except as relied upon by 
the general theory of the bill. The mere use of the words “fraud- 
ulent mismanagement,” etc., is not entitled to be considered as 
an admission of the facts by the demurrer. 

The right of the complainants to the relief sought is also chal- 
lenged on the ground that the action is not brought by the Attor- 
ney General of the state, nor by a judgment creditor. This ques- 
tion, however, because of the conclusions reached on the primary 
questions, need not be decided. 

The demurrer is sustained, and accordingly the bill is dismissed 
with costs. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


EIGHTH CIRCUIT. 


ETNA LIFE INS. CO. 
v8. 


DUNN.* 


Where a party obtains a policy of insurance against injury by accident, 
specifying the occupation of the assured to be that of a druggist, 
deemed to be a select risk, and that of a farmer or supervising farmer 
only is specified as a more hazardous risk, calling for a larger pre- 
mium, and thereafter the drug store of the assured was destroyed by 
fire, whereupon the assured moved.upon a tract of land entered as a 
homestead, into a house built by him thereon, which he thereafter oc- 
cupied with his family as his home, and superintended the construc- 
tion of a barn thereon, and caused to be fenced and broken and cul- 
tivated forty acres of the land thereof, under his supervision, for a 
period of six months; and was preparing for further cultivation of the 
land at the time of his injury, and for eight months prior to such 
injury had no connection with the business of a druggist, his occupa- 
tion was that of a supervisifig farmer, and not that of a druggist, with- 
in the meaning of the policy. 

The term ‘‘occupation,” as employed in the policy, implies simply that 
which at the time of the accident constitutes the assured’s principal 
business or pursuit; that which engages his attention and time, as 
distinguished from that which is incidentally connected with the 
life of men in any or all occupations. 

The fact that the assured for some time after the destruction of his drug 
store was engaged in proving and collecting a claim for loss under a 
policy of insurance on the drugs, and from time to time attended to 
the collection of accounts connected therewith, and entertained the 
purpose to resume the business of a druggist after he had made suffi- 
cient improvement on and had occupied his homestead for a suffi- 
cient length of time to enable him to sell his homestead right, did 
not have the effect to continue during such time his occupation as a 
druggist, or affect the designation of his occupation as that of a 
supervising farmer only. 

The correct test in such cases is not so much as to whether the assured 
had in fact abandoned the occupation stated in the application and 
policy, but whether or not at the time of his injury he was in fact 
engaged in another occupation not merely incidental, but as a busi- 
ness, of a more hazardous classification. 


In Error to the Circuit Court of the United States for the 
District of Nebraska. 


Before Sanborn and Van Devanter, C. JJ., and Philips, D. J. 


ArtHurR W. LANE (HALLECK F. Rose, on the brief), for 
Plaintiff in Error. 

A. S. Trspets (W. L ANDERSON, on the brief), for Defendant 
in Error. 


* Decision rendered, May 11, 1905. Syllabus by the Court. 
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PHILIPS, D. J. 
This is an action on an insurance policy known as a “Twentieth 


Century Combination Accident Policy,” issued by the Etna Life 
Insurance Company of Hartford, Conn., on the 9th day of De- 


cember, 1goI, in favor of William Henry Harrison Dunn. 


In the 
month of May, Igor, 


said Dunn was engaged in business as a 
druggist at the town of Mangum, in the territory of Oklahoma 
when he made application to the insurance company for said 
policy. In his application he stated that he was a druggist, not 
chemist by occupation, and that as such he desired to be placed 
in the classification designated as “select,” which occupation was 
deemed less hazardous, and required the payment of a less pre- 
mvum, than one engaged in the occupation of a farmer or a 
supervising farmer only. The policy was accordingly issued for 
a period of three months, covering the specified accidents. In 
case of death occurring within the terms covered by the policy, 
the amount of recovery was to be $5,0co. The policy contained 
the following provision :— 


. 


The policy is issued and accepted subject to the following 
conditions: * * * Tf the insured is injured in any occupa- 
tion or exposure classed by this company higher than the pre- 
mium paid for this policy covers, the principal sum insured and 
weekly indemnity shall be only such amounts as said premium 
wil! purchase at the rate fixed for such increased hazard. 
Within a short time thereafter, in the same month, the drug 

store of the assured was destroyed by fire. On the 26th day of 
September, 1902, the assured received an injury by being thrown 
iron Ins buggy, which resulted in his death the next day there- 
after. His widow, the defendant in error, as the beneficiary, 
brought suit on the policy to recover the full amount of $5,000. 
The defense interposed to this action is that at the time of the 
accident the occupation of the assured was not that of a druggist, 
and had not been for six months or more previous thereto, but 
that in the preceding spring he had taken up the occupation of 
a farmer or supervising farmer only, in which business he was 
engaged at the time of the injury, which occupation at the time 
of the application and issue of the policy was classified as “haz- 
ardous,” and not as “select,” and called for a higher rate of pre- 
mium than that of a druggist; and therefore said change in occu- 
pation, according to the contract, increased the hazard, and 
entitled the claimant, under the proper classification, to recover 
not exceeding the sum of $1,562.50. It is conceded, however, by 
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plaintiff in error that under the proofs the defendant in error is 
entitled to recover the sum of $2,500. On a trial to a jury the 
plaintiff below recovered judgment for the full sum of $5,000, 
with interest. 

The question to be decided is whether or not, on the whole evi- 
dence, the trial court should have instructed the jury that the 
plaintiff below was not entitled to receive the sum of $5,000 
under the policy. The answer to this involves the question of 
fact, as affected by rules of law, whether or not at the time of the 
accident the occupation of the assured was that of a druggist, or 
of a farmer or supervising farmer only. The court below treated 
this question as one for the determination of the jury. If, how- 
ever, all the essential facts give but one reasonable, sensible 
character to the assured’s occupation at the time of his injury, 
the plain office of the court was to declare what that occupation 
was, and direct judgment accordingly. 

The evidence shows that some years prior to 1900 the assured 
resided in the state of Nebraska, engaged in the superintendency 
of a large farm, of about 2,000 acres, owned by his brother. 
Thereafter he conducted a drug store in northeast Missouri. In 
May, 1901, he opened a drug store at Mangum, in the territory 
of Oklahoma, which he conducted until it was burned the 8th day 
of December, toot. Between that time and his death, about 
September 27, 1902, he neither owned nor conducted a drug 
store or dealt in drugs. He was occupied more or less con- 
stantly between one and two months after the loss of his drug 
store in settling up the business connected therewith, and from 
time to time thereafter gave attention to the matter of collecting 
some scattered accounts growing out of the business of said 
drug store. As that store was not run over six months, in a 
small country town, in a newly opened territory, the number and 
amount of such accounts, it may reasonably be presumed, were 
not large. He also gave attention after the fire to making proofs 
of loss under the policy of insurance covering his drugs, and ad- 
justing the claim. In August, 1901, he had, by lot, acquired the 
right to enter for homestead purposes 160 acres of land in said 
territory, which he located about twenty miles from Mangum. 
He began in the early part of 1902 the erection of a dwelling 
house on said land, into which he moved with his wife, who con- 
stituted his family, in February, 1902. He then removed from 
northeast Missouri, his former home, a lot of horses to this 
homestead. Except one used by him to ride and drive, the 
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horses were claimed by the wife as her separate property. But 
he looked after them in the pasture as if his own; either water- 
ing them himself, or having it done, salting them, and occasion- 
ally feeding them with corn or kaffir raised on the farm. He had 
fenced about forty acres of this land, and, under his direction, 
caused to be cultivated thereon corn and kaffir. In the spring of 
1902 he built a barn on this land. While he had this work done 
under contract, and part by day labor, he assisted a little about 
the work and superintended it, just as any other supervising 
farmer would have done. From February, 1902, to the day of 
his death, he and his wife occupied the house on this homestead, 
and had no other home. On the very day he met with his fatal 
accident, he was engaged in driving about in his buggy, from 
which he was thrown by his vicious horse, to see about obtaining 
mcn and machinery to put in a crop of wheat on the farm, and to 
get a man to attend to the horses on the farm while he was ab- 
sent on a contemplated trip for the next day or so. 

The defendant in error, before this suit was brought, in letters 
written to the adjusting agent of the plaintiff in error, stated that: 

“Mv husband, Mr. Dunn, was by profession a druggist. While 
in the drug business in Mangum, Okla., he drew a very fine claim 
when this country was thrown open to settlement. When fire 
destroved the building in which his drug store was located, Mr. 
Dunn decided that he would prove up on his claim, and sell it 
beiore again opening up a drug store, as the town of Lone Wolf 
did not offer a good opening for a store, and at the same time he 
could not prove up on his claim here until November Ist. 

My husband did not keep a hired hand all the time, as the work 
did not require it, but when it did then he employed help. 

The afternoon of the day of the accident Mr. Dunn was making 
arrangements for putting in his fall wheat. Together we drove 
to a farmhouse to see about renting some machinery for putting 
in the wheat. Then we drove to Lone Wolf to get our mail, and 
then home again. At the house I got out of the buggy and Mr. 
Dunn was going to drive on to a farmhouse where a gentleman 
lived whom Mr. Dunn often hired to assist in our work.” 

In her testimony at the trial she stated that :— 

“On the 25th of September Dr. Dunn and I lived on a claim in 
Oklahoma. It was a government claim. He had lived there 
from the 25th of February up to the time of his death, on the 
26tk of September. * * * Prior to the time that we moved 
out on the claim near Ione Wolf, the store was destroyed by fire. 
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That occurred the 8th of December. During the remainder of 
the time that he was in Mangum after the destruction of the drug 
store by fire, the doctor was settling up his business, as far as he 
could, with the insurance company, and his indebtedness, and 
ge‘iing ready to take possession of his claim; getting so that 


we could live on it. * * * At the time we moved out on it, in 
the latter part of February, 1902, there was no improvement on 
it at all, except what we put on ourselves. We built a house and 
put some fencing on it; did what the law required. * * * I 
think there was about forty acres broken upon the place at the 
time of the doctor’s death. * * * A part of this forty acres 
was planted in sod corn, and there was some kaffir corn, I be- 
lieve. After we moved to this place on the claim, Dr. Dunn 
vatched over the work, and directed what he wanted done. He 
had no machinery of his own, and no horses that were broken, 
an’ all work done he had to hire done. He was doing very little, 
if anything.” 

Further on she said :— 

“When he was on the farm his principal occupation was look- 
ing after the affairs of the farm. He looked after it. He didn’t 
do the work himself. I looked after a good deal of it, too.” 

The only matters relied upon by her to parry the force of these 
designating facts are that during the time they occupied this 
homestead her husband looked after the collection of the insur- 
ance claim and his accounts, writing letters, and going to the 
postoffice, and his declarations to her that it was his purpose, 
after he had made the required proofs to establish his homestead 
right and could sell it, to resume the drug business, if a suitable 
location could be had, coupled with the fact that at one time, 
while they were returning from a visit to Missouri, he made 
some inquiry about a place near Newton, Kan., as to its suit- 
ability for the drug business. 

The term “occupation,” as employed in the policy, implies sim- 
ply that which at the time of the accident giving the cause of 
action constituted the assured’s principal business or pursuit; 
that which engaged his attention and time, as distinguished from 
that which is incidentally connected with the life of men in any or 
ali occupations. Was the assured engaged in the business of a 
druggist at the time of the accident, when he had not conducted a 
drug store or had anything to do with one for eight months? 
Was he still a druggist because now and then he sought to col- 
lect some outstanding accounts connected with the former busi- 
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ness? Was he engaged in the occupation of a druggist because 
he harbored in his mind a desire or purpose at some time in the 
future to resume such business, dependent upon several condi- 
tions, which would enable him to engage therein at some indefi- 
nite time and at some unascertained place? The very questions 
suggest answers in the negative. 

Suppose, on the other hand, that this defendant in error were 
seeking to recover on this policy, with the conditions reversed, on 
the ground that her husband, at the time of his injury, was en- 
gaged in the occupation of a supervising farmer; could any court 
or jury hesitate to say, on the evidence in this record, that she 
was entitled to recover? He had not owned or conducted a drug 
store for eight months, and within the six months preceding his 
death he had founded a home on a tract of land claimed as a 
homestead. There he had lived as the head of a family; there he 
built the barn to shelter their stock, erected or caused to be 
erected fences, broke or caused to be broken the wild land, and 
subjected it to the uses of husbandry, and was arranging for still 
further extension of his agricultural pursuits by sowing a crop of 
wheat, which, in its nature, would not be garnered before the 
next season. Separate from this visible, constant occupation any 
information of the fact that eight months prior thereto he had 
been engaged at a town twenty miles distant in the business of a 
druggist, would any neighbor who saw him living in that home, 
erecting a barn and fences, with fields planted and cultivated, 
and making preparation for further extension of his agricultural 
operations, just as any other settler, arrive at any other conclu- 
sion than that his occupation, as that of any other granger in 
Oislahoma, was that of a farmer or supervising farmer only? His 
collection now and then of accounts growing out of a former 
drug business and settling up an insurance loss thereon, must be 
regarded as merely incidental to the life of any business man, in 
no degree altering or interrupting his visible, established agri- 
cultural pursuit. 

The authorities cited in behalf of defendant in error do but 
iustrate the common vice of a failure to discriminate between 
the facts of the case made and extraneous facts used for illus- 
tration. The case of Stone vs. U.S. Cas. Co. (34 N. J. Law, 371) 
was tha. of a person insured as a school teacher, and while tem- 
porarily out of employment as such, let a contract for two build- 
ings on his premises, and while overlooking the work he fell 
from the Luilding and was killed. He had not changed his occu- 
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pation for another, and was only overlooking the construction of 
a puilding—a thing incidental to any man of affairs, which in no 
degree suspended his regular occupation, any more than if dur- 
ing “school days” he had gone out to look over the work being 
done for him. 

The case of Johnson vs. London Guar. & Acc. Co. (115 Mich., 
86) is of a like class. In the application the assured had repre- 
sented that he was engaged in the business or occupation of sec- 
retary and treasurer of Hull Bros. Company, grocers, under the 
classification “select,” and the policy contained the same lan- 
guage. At the time of the application, and until the accident, he 
resided on his farm. The policy provided that, if injured while 
engaged in work or duty classed as more hazardous than his 
stated occunation, he should be entitled to recover only suci 
amount as the premium paid would purchase at the rates fixed 
for such increased hazard. The policy was twice renewed. He 
had a contract with said Hull Bros. for employment which did 
not expire until some time after the injury, and received a salary 
up to a week before the accident, but was not receiving any sal- 
ary at the ime, because there was no money. A part of his busi- 
ress was raising cattle on the farm, and he kept a bull. Seeing 
one day the bull break through a fence into a pasture kept for 
calves, he undertook to drive him out, when the bull turned upon 
and injured him. He engaged in no actual work of farming. In 
that case there was not even a request made by the defendant for 
the direction of a verdict for the defendant. Both parties tried 
the case upon the theory that it was a question for the jury. The 
only question was whether he was engaged in the occupation of 
a farmer, and nothing more. The court held that merely living 
upon the farm, carried on through others, did not make him a 
farmer, within the meaning of the term. There was not even in 
the case the question of his being engaged in the occupation of 
a supervising farmer. 

In Fox vs. Masons’ Fraternal, etc., Ass’n (96 Wis., 390) the 
occupation of the assured was represented to be that of a mill 
owner, overseeing only. At the time of the injury he was superin- 
tending a small portable sawmill, temporarily located in the 
woods for the purpose of cutting logs into lumber for use in a 
planing mill owned by him. It was held that such occupation 
did not, as matter of law, make it other than that of a mill owner, 
overseeing only, or place him in the classification including the 
more hazardous occupation of “a lumberman in the woods.” 
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After the policy was issued he notified the company that he had 
changed his occupation to that of a part owner in a sawmill at 
Big Falls, and that his duties would be generally supervising the 
business, which would require him to be around the mill, lumber 
yard, office and store. Afterward he notified the insurance com- 
pany of another change in his occupation, to the effect that he 
had changed his residence to another place, where he was asso- 
ciated with another party, as owner, in the operation of a planing 
mill, dealing in lumber, sawing, etc.; that his duties would con- 
sist of supervising the yard and mill, with a probability that he 
might necessarily, for‘an hour or two, from time to time, be 
required to operate some of the machinery, which was consented 
to by the insurer. While so engaged he went into the woods to 
look after the progress of their operations, and attempted with 
an ax to cut away a tree top that interfered with getting to some 
logs, and, in so doing, cut his foot. The court in that case said 
that it did not change his occupation; that the evidence sufi- 
ciently sustained the finding that the party was a mill owner, 
superintending only; that a sawmill is such, whether great or 
small: that neither its size nor the place of its location deter- 
mined its character; that a mill in a settled community obvi- 
ously does not change its character because located in the timber, 
at a distance from town or village. The court further said that, 
under that policy, acts and exposures were not classified, but 
only occupations. It was held that a particular exposure, under 
such contract of insurance, though not in pursuit of it, and as 
part of it, did not affect the business or occupation mentioned 
in the certificate, and that as his occupation when injured was 
that of a mill owner, overseeing only, it came clearly within the 
terms of the written contract. 

The correct test in these cases is not so much as to whether 
the assured had in fact abandoned the occupation stated in his 
application and policy, but whether or not at the time of his 
injury he was in fact engaged in another occupation, not merely 
incidental, but as a business, of a more hazardous classification. 
In Standard Life & Acc. Ins. Co. vs. Taylor (12 Tex. Civ. App., 
387) the application and the policy stated the occupation of the 
assured as that of a blacksmith. The evidence showed that at the 
date of the application, and continuously thereafter, the assured 
also acted as switchman and car coupler—an occupation classed 
as more hazardous than that of blacksmithing—and that he re- 
ceived his injuries while coupling cars. It was held that recovery 
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could only be had according to the increased hazard, and that 
the charge given by the trial court was incorrect, “in requiring, 
in order to reduce the recovery, not only that the insured should 
have engaged in a more hazardous occupation, but that he should 
have quit that of blacksmith. But regardless of this, it was a 
part of the regular employment of the deceased to do just such 
acts as that which he was doing when he was killed. When he 
stated that his occupation was that of blacksmith, he did not 
‘fully describe’ all of his occupations. And when he continued to 
couple and uncouple cars, he only continued to perform duties 
which his employment imposed upon him. Unquestionably, he 
was engaged, when killed, in an occupation classed as more haz- 
ardous than that mentioned in the policy, and, by the terms of 
the contract, his beneficiary was entitled only to the sum allowed 
for risks in that class.” So that if, at the time Dr. Dunn made 
his application for and took out his policy of insurance, he had 
been regularly engaged in supervising a farm, which occupied 
most of his time and his attention, and he received his injury 
while engaged therein, he would not have been entitled to re- 
cover the full amount of the select policy as a druggist: Loesch 
vs. Union C. & S. Co., 176 Mo., 655. 

In National Ace. Soc. vs. Taylor (42 Ill. App., 97), the assured 
was classified as a supervising farmer, with the specification that 
for an iniury sustained while doing any act or thing pertaining 
to anv occupation, or exposure classed as more hazardous than 
that, he or his beneficiary would be entitled to recover only such 
amount as the society pays for such increased hazard. Among 
the specifications more hazardous was that of pile driver. While 
the assured was engaged in repairing a private bridge on his 
farm, in driving a post in the bed of a stream, by means of an 
ax and sledge, he met with an accident which caused his death 
by drowning. The evidence showed that the assured occasion- 
ally did odd jobs about the farm, such a salting cattle, feeding 
stock, mowing out fence corners, righting up gates, fences, and 
the like, when out of repair: and that he superintended his farm. 
It was contended that the supervision of a farm meant oversee- 
ing, inspecting and directing, merely, without any personal ac- 
tion or manual labor. The court held that :— 


“The supervision of a farm includes in its care and oversight 
the doing of such incidental things as may be required for keep- 
ing it in order, and does not mean absolute idleness, as far as 
physical labor is concerned.” 
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The court further said that :— 

“A pile driver is a machine for driving piles by raising, by 
means of power applied to the machinery, a heavy weight, and 
dropping it upon the pile. It is manifest that one who drives a 
post by means of an ax or sledge is not engaged in the occupa- 
tion of a pile driver. Besides, there was no change of occupation 
or business on account of this act of repairing the bridge. He 
had not gone into the bridge business.” 

It would follow, however, that if such a supervising farmer had 
entirely abandoned his farm for eight months, and for six months 
had engaged in the independent business of building bridges, 
and received an injury while engaged therein, he would not have 
been engaged in the occupation of a supervising farmer when he 
received such injury. 

On the evidence in this case the court should have directed the 
jury as requested by defendant below, that the plaintiff was not 
entitled to recover the sum of $5,000, but ‘only such amount as 
said premium (which was paid) would purchase at the rate fixed 
for such increased hazard,” which the plaintiff in error concedes 
to have been $2,500. 

It results that the judgment of the Circuit Court must be re- 
versed, and the cause remanded, with directions for further pro- 
ceedings in conformity with this opinion. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


Firta CIRCUIT. 


FARWELL 
vs. 
HOME INS. CO. or City oF NEW YORK.* 


Where the weight of evidence was to the effect that the agent, through 
mistake, had pasted an old rider, permitting concurrent insurance to 
the amount of $45,000, in place of a new rider prepared in its place, 
allowing concurrent insurance to the amount of $60,000, there was 
ground for reformation of the contract where nineteen other concur- 
rent policies secured on the property at the same time contained the 
new rider. 

In such case the insured was not guilty of negligence in failing to examine 
this single policy and discover the mistake. 


Appeal from the Circuit Court of the United States for the 
Eastern District of Louisiana. 


Before Pardee, McCormick and Shelby, C. JJ. 


S. WotFF, J. D. RousE, and WILLIAM GRANT, for Appellants. 
Joun CLEGG and LAMAR C. QUINTERO, for Appellee. 


SHELBY, C. J. 

The appellants, Charles A. Farwell and two others, citizens of 
Louisiana, brought this suit in equity against the appellee, the 
Home Insurance Company of the city of New York, a corpora- 
tion organized under the laws of New York, to reform a fire in- 
surance policy for $2,500 issued to the complainants by the 
defendant company. The policy, as issued, allowed concurrent 
insurance for only $45,000, and became void if insurance was had 
for a larger sum. The assured obtained insurance, including the 
$2,500—-the amount of the policy in question—for $60,000. The 
policy, as issued, was thereby made void. The bill seeks to have 
the policy reformed so as to permit, by its terms, concurrent in- 
surance to the amount of $60,000. The case was tried on its 
merits. The Circuit Court dismissed the bill, and the complain- 
ants appealed to this court. 

The bill, answer and evidence show many facts about which 
there is no controversy, and yet it is necessary to make a con- 


* Decision rendered, March 28, 1905. 
Vou. XXXIV.—57. 
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densed statement of them, for they greatly aid, we think, in 
pointing to a correct and just answer to the one controverted 
question of fact: to wit, whether or not $45,000, instead of $6o,- 
000, was by mutual mistake fixed as the amount of concurrent 
insurance allowed by the terms of the policy. 

The policy sought to be reformed is dated September 27, 1902, 
and was issued by the defendant company from the office of 
Peter F. Pescud, insurance agent. It covers the buildings and 
fixed and movable machinery of all kinds situated on the Ashton 
Plantation, in the parish of St. Charles, La., and, as issued, con- 
tains the words ‘$45,000 total insurance permitted concurrent 
herewith.” The premium was duly paid by the complainants. 
The property insured was totally destroyed by fire, and proof 
thereof was duly made. 

The Ashton Plantation formerly belonged to Emile Legendre, 
who sold it to the complainants in September, 1902. While Mr. 
Legendre owned the property, he obtained insurance upon it to 
the amount of $45,000, $5,000 of which was issued through Peter 
F. Pescud, insurance agent. Mr. Legendre obtained the $45,000 
insurance from several different companies. In order to have all 
the policies alike, he had printed a number of forms to be used 
as riders, which contained a description of the property and a 
statement of the amount of concurrent insurance permitted. 
One of these riders or forms was to be attached to each of the 
policies. For convenience of reference, they will be called here- 
after the “old form.” ‘They were furnished the agents of the sev- 
eral insurance companies to whom Mr. Legendre made applica- 
tion tor insurance. Such forms were furnished Peter F. Pescud, 
insurance agent. iter the complainants became owners of the 
property, they employed Brand & Bush, insurance brokers, to 
obtain insurance for them upon the property for $60,000. Brand 
& Bush prepared and had printed a large number—perhaps 250— 
forms or riders, describing the property, and providing $60,000 
as the total insurance permitted. These forms (hereafter desig- 
nated as the “new form”), in general appearance, were substan- 
tially like those which had been printed for Mr. Legendre. They 
were distributed by Brand & Bush among the agents of the sev- 
eral insurance companies of whom they sought the $60,000 in- 
surance. ‘They obtained insurance for the complainants from 
nineteen different companies for sums ranging from $1,000 to 
$7,000; the aggregate amount of the nineteen policies being 


$57,500. In each of these nineteen policies the new form, allow- 
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ing concurrent insurance to the amount of $60,000, was used. 
The $2,500 policy issued by the defendant company, which is in 
suit here, is required to complete the amount of $60,000. There 
is no dispute or controversy as to the nineteen policies. After 
the fire which destroyed the property insured, these nineteen 
policies were paid. The defendant company refused to pay the 
policy in question, claiming it was void, because by its terms only 


$45,000 of concurrent insurance was allowed, and the complain- 
ants, they claim, had made the policy void by obtaining insurance 
for a greater sum. The only material difference between the 
policy in question and the other nineteen policies is as to the 
amount of concurrent insurance. The fact is that the agents of 
the defendant company, in issuing the policy, pasted thereon 
one of the old forms, instead of one of the new forms. Brand & 
Bush, who were intrusted with obtaining the $60,000 insurance, 
did not, of course, intend to obtain the policy which permitted 
only $45,000 of concurrent insurance. ‘There is no controversy 
in the case, and no room for controversy, about the fact that, so 
faras Brand & Bush are concerned—and they were the agents of 
the complainants—there was a mistake in using the old form 
instead of the new one. The controverted question is as to 
whether or not the defendant company had krtowledge of the 
fact that insurance was being obtained to the amount of $60,000, 
and intended to issue a policy that would permit such insurance, 
and by mistake used the old form. The evidence which bears 
directly on that point must be briefly stated. 

It is shown without conflict that Mr. Robert Gottschalk was in 
charge of Pescud’s office, and had full authority to represent the 
defendant company. Mr. W. A. Brand, of the firm of Brand & 
Bush, testified that he did not authorize the use of the old form 
in the issuance of the policy, and that, at the time the policy was 
written, Mr. Gottschalk was familiar with the amount of insur- 
ance which was to be had on the property. This witness was 


asked, “What did you tell him [Gottschalk] was the gross 


amount of insurance you were trying to place?” And he replied: 
“$60,000. Q. Did you tell him that before or after the policy 
was issued? A. Before.” This witness says that he is quite cer- 
tain that he furnished Mr. Gottschalk with the $60,000 forms 
which he had printed. Duncan J. Arnoult, who was connected 
with the firm of Brand & Bush, testified that he showed Mr. 
Gottschalk one of the new forms. Arnoult testifies that, repre- 


senting Brand & Bush, the complainant’s agents, he went to 
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Pescud’'s office, and saw and talked to Mr. Gottschalk; applying 
to him for part of the $60,000 insurance. On this visit, and in 
connection with the application, he showed him the new form. 
Both Brand and Arnoult testify positively to conversations in 
which they informed Gottschalk of the purpose to insure the 
property for $60,0co, and this occurred before the issuance of the 
policy. The fact that these conversations occurred in relation 
to the insurance, Gottschalk does not deny, except to the extent 
of saying that the amount of insurance sought—$60,ooo—was 
not mentioned. Is it reasonable that, in obtaining twenty poli- 
cies as a part of one plan to insure the property for $60,000 
Brand & Bush would have made the amount known in nineteen 
instances, and failed in the twentieth, when the same opportuni- 
ties were had for conveying the information? 

The following excerpt from Brand’s deposition points to the 
way in which the mistake probably occurred :— 

“©. And you are quite sure you sent a copy over to Mr. 
Pescud? A. Lam. [Witness is speaking of the $60,000 form. | 
When ! went there after it was discovered that this was the 
wrong form, J asked Mr. Gottschalk how he came to make such 
a mistake; and he turned to a young man and asked him where 
he got the form, and he said he used some of those he had in the 
office, which had been left there for Emile Legendre’s sugar 
house. ©. The conversation you had respecting what you term 
a mistake in the policy occurred between you and Mr. Gottschalk 
after the fire? A. Yes, sir. Q. Did Mr. Gottschalk say that that 
was a mistake then? A. Well, he turned to the boy and asked 
where he had gotten the form. Seems he knew it was a mistake, 
because I tried to get more from him on the $60,000 form, but he 
declined to take it. We did a large business together, and | 
always offered it to him when I could.” 


On this point Gottschalk testified :— 
“Q. When vour attention was called by him [Brand] to the 


fact of the printed form attached to the policy, which specified the 
amount of the risk---the total risk—upon that property was $45,- 
000, didn’t you turn to a young man in your office, and ask him 
where he got it? A. I might have. ©. Did he not say, ‘I took 
one of the forms of the Legendre policy found in the office’? A. 
I don’t recollect that at all. Q. What was that young man’s 
name? A. Bulber. Q. Is he in your employ now? A. Yes, sir. 


QO. What is his first name? A. Eugene.” 
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Eugene Bulber was not examined as a witness, and the record 
does not show why he was not made a witness. 

The record shows that there was some correspondence be- 
tween Mr. Gottschalk and the defendant company in reference 
to the insurance in question. This correspondence was asked for 
by the complainants on the taking of the proof, but it does not 
appear in the record. It is not improbable that it would show 
whether the insurance was to be on a basis of $45,000 or $60,000. 
Mr. Farwell, one of the complainants, testifies that, when Pescud 
sent to collect his bill for the premium on the policy, he referred 
him to Brand & Bush, saying that he (Farwell) would settle with 
them. Gottschalk confirms this, saying that Brand came to the 
office “some time between the date of the policy and the issuance 
of the policy—the issuance having been delayed on account of 
correspondence—and asked me, inasmuch as he had the balance 
of the insurance, if he would permit this transaction to go 
through his office; and | felt he referred particularly to the com- 
mission on the premium, and I instructed our bookkeeper to let 
that policy go to Mr. Brand’s account, and it was charged to his 
account.” This is significant as showing that Gottschalk admits 
in every instance his coming in contact with Brand and Arnoult, 
and the conversations about the policy, but in no instance does hé 
remember that the amount of the concurrent insurance was men- 
tioned. Are we not justified in believing confidently that Mr. 
Gottschalk is mistaken? Brand’s firm had been employed for 
the express purpose of securing $60,000 of insurance. It had to 
be‘secured in small sums from a large number of companies— 
from twenty, as the result showed. He had 200 or 250 forms 
printed. ‘These forms were distributed among the various insur- 
ance agents in New Orleans. They were furnished to be used on 
the policies making up the $60,000. Nineteen of the forms cer- 
tainly reached the several offices, for they were used on nineteen 
policies. Brand says that he sent the forms, and Arnoult says 
that he carried them to Pescud’s office, where Gottschalk was in 
charge. Brand and Arnoult say that on several occasions they 
told him that the insurance sought was $60,000. Can we believe 
it to be true that, with all these opportunities, the complainants’ 
agents failed to let Gottschalk know they were seeking $60,000, 
and not $45,000, insurance on the property? We are convinced 
by the evidence that he was informed as to Brand’s purpose to 
secure for the complainants $60,000 of insurance. We do not 
think that, with knowledge of that fact, Gottschalk would have 
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intentionally used the old form, limiting the insurance to $45,000, 
and no such charge is made; nor do we think that he would have 
collected the premium on the policy, knowing it to be void. We 
believe his memory is in fault. We find the evidence clear and 
convincing that the old form was attached to the policy by the 
mistake of the defendant company’s agent. Considering all the 


1 
il 
witnesses as equally credible, we are constrained to reach this 


conclusion from the weight of the evidence on the question in 
dispute, and by many facts and circumstances about which there 
is no dispute. 

It remains to apply the law to the foregoing facts and conclu- 
sions. 

It is unquestionably the rule that, to entitle the complainants 
to relief, the evidence must be clear, unequivocal and convincing: 
United States vs. Budd, 144 U.$., 154. We find the evidence fills 
the measure of this rule, for it leaves in our minds no substantial 
doubt that a mutual mistake has occurred. 

It is urged that the negligence of the complainants in failing to 
read the contract of insurance is such that they should be de- 
prived of the right to relief. And in that connection our atten- 
tion is called to the indorsement on the back of the policy: “It 
is important that the written portions of all policies covering the 
same property read exactly alike. If they do not they should be 
made uniform at once.” This language would not necessarily 
call attention to the printed rider or form attached to the policy. 
The policy was written by an agent having authority from the 
defendant company to write it. The complainants’ agents had 
informed the defendant’s agent that insurance to the amount of 
$60,000 was desired and applied for, and printed forms to that 
effect were furnished him. The complainants’ agents would nat- 
urally expect the defendant’s agent to use the form furnished, 
and not to use an old and discarded form, that would, under the 
circumstances, make the policy void. While not directly in point, 
the observations of Mr. Justice Miller in Williams vs. North 
German Ins. Co. (C. C., 24 Fed., 625, 626) are pertinent :— 

“Where an instrument fails to represent what both parties 
intended to have it represent, and one party had drawn up the 
instrument, and the other party merely accepted it, and the fault 
was 0.1 the party drawing up the instrument, it can be reformed. 
It would be a harsh rule if a person applying to an insurance 
agent, who is supposed to know the legal value of the language 
used in such poiicies, which he is drawing up every day, and who 
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is supposed to know exactly what is desired—if that agent fails 
to do that which was intended, it would be harsh to say that the 
instrument shall not be reformed, and that chancery shall not 
give relief.” 

Moreover, there are facts peculiar to this case tending to an- 
swer the contention that the complainants were negligent in fail- 
ing to discover the mistake before the fire. To obtain the 
amount of insurance they sought, they received twenty different 
policies in twenty different companies. If ordinary care required 
them to read one, it required them to read all. They were all on 
standard forms. Each of them had pasted on it a printed form 
headed, “Ashton Sugar House,” containing a description of the 
property insured, a statement of the amount of concurrent insur- 
ance allowed, and other matters. The entire policy contained, in 
all, about 4,000 words; and the twenty policies, about 80,000 
words. Would it not be too stringent to hold that the complain- 
ants were guilty of culpable negligence in failing to read these 
policies? The ordinarily careful business man would probably 
have only looked at them to see that all were properly signed, 
and that the forms descriptive of the property were attached. 
The evidence shows that some such examination was made, but 
the difference in appearance between the old and new forms 
being slight, the fact that an old form had been pasted on one out 
of the twenty policies was not discovered. It has been held, even 
where the case was not complicated by the submission of a num- 
ber of policies, that ‘a plaintiff is not, by neglecting to read his 
policy. guilty of such laches as to bar him from seeking to have 
the policy reformed to agree with the contract he made:”’ 2 
May on Ins. (4th Ed.), § 566, p. 1334; Fitchner vs. Fidelity Mut. 
Fire Ass’n, 103 Iowa, 276; Barnes vs. Hekla Fire Ins. Co., 75 
Iowa, 11; Palmer vs. Hartford Ins. Co., 54 Conn., 488. The 
highest possible care is not demanded. The complainants were 
not guilty of such negligence, in our opinion, as deprives them 
of the right to have the contract reformed. See 2 Pometoy, Eq. 
Jur. (2d Ed.), § 856. 

There are other facts and circumstances in the case which we 
have considered, but it is impracticable to comment on all of 
them without making the opinion longer than the transcript. 

No universal rule has been formulated in text-book or opinion 
to show in all cases when contracts may or may not be reformed. 
We examine and decide this case only in the light of its own 
inherent facts. We have been caused to hesitate only by the fact 





904 Insurance Law Journal. [ Oct., 


that the able and careful trial judge reached a different conclu- 
sion. The evidence, however, is so convincing that we are con- 
strained to dissent from his view. 

The decree of the Circuit Court must be reversed, and the 
cause remanded, with instructions to enter a decree for the com- 
plainants. 


SUPREME COURT OF INDIANA. 


GLENS FALLS INS. CO. 
v8. 
MICHAEL ET vx.* 
The policy provided that it should be void if the ground was not owned 


in fee simple. The insured had only a life estate. 

Held, That where there was no written application and no questions 
asked regarding the title, and the policy was accepted in+good faith 
in ignorance of the materiality of the title, the company will be 
presumed to have issued the policy with knowledge of the facts, and 
to have waived the provision. 

Held, That such a provision renders the policy voidable, and not void, and 
requires the company to act promptly on discovering the condition of 
the title, and notify the insured if it decides to avoid the policy and 
to show its willingness to return the premium. 


Appeal from Circuit Court, Cass County. Action by George 
M. Michael and wife against the Glens Falls Insurance Company. 
From a judgment for plaintiffs, defendant appeals. Transferred 
from the Appellate Court under Burns’ Ann. St., 1901, § 1337u. 


R. J. WuHiTLocK, C. E. YARLorr, and S. N. CHAMBERS, /or 
Appellant. 

LAtrRY & MAHONEY and MCCONNELL, JENKINES & STUART, 
Sor Appellees. 

MONTGOMERY, J. 

This action was brought by appellees upon a policy of insur- 
ance against loss by fire. The policy contained the following 
among other provisions :— 


This entire policy shall be void if the insured has concealed 
or misrepresented in writing or otherwise, any’ material fact 
or circumstance concerning this insurance or the subject 
thereof; or if the interest of the insured in the property be not 
truly stated herein; or in the case of any fraud or false swear- 


* Decision rendered, June 8, 1905. 
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ing by the insured, touching any matter relating to this insur- 
ance, or the subject thereof, whether before or after the loss. 
This entire policy, unless otherwise provided by agreement 
indorsed hereon or added hereto, shall be void * * * if the 
interest of the insured be other than unconditional and sole 
ownership; or if the subject of insurance be a building’ on 
ground not owned by the insured in fee simple. 


\ppellant answered the complaint in six paragraphs, the first, 
second and sixth of which were afterward, by agreement, with- 
drawn. The third paragraph of answer alleged that “at the time 
said policy under which plaintiff's claim was issued, and at the 
time of said loss and damage by fire, the interest of the plaintiffs 
in the buildings, additions, and appurtenances mentioned in said 
policy of insurance, and for loss ahd damages of which by fire 
the plaintiffs have brought this action, was not that of sole and 
unconditional ownership, and said building and its additions and 
appurtenances were not at the time of the issuance of said policy, 
and were not at the time of said loss and damage by fire, on 
ground owned by the plaintiffs, or either of them, in fee simple; 
and therefore said policy of insurance so issued to them was and 
is, by the provisions of the contract in the complaint mentioned 
and set out, void.” The fourth paragraph alleged, in substance, 
that, although it was not so provided by agreement indorsed on 
or added to the policy, vet the subject of insurance was at the 
time of issuing the policy and of the fire a building on ground 
not owned by assured in fee simple, but that at said times the 
plaintiffs’ interest in said premises was that of life tenants only, 
and that the fee was in other persons named. The fifth para- 
graph alleged that although it was not so provided by agree- 
ment indorsed on or added to the policy, nevertheless at the time 
of issuing said policy and of said fire the interest of plaintiffs in 
the subject of insurance was not that of unconditional or sole 
ownership, but was that of life tenants only; the remainder in 
fee in and to the subject of insurance being at said times vested 
in other persons named. Appellees replied to the third para- 
graph of answer above set out, admitting that at the time of the 
issuance of the policy, and of the loss and damage by fire sued 
for, their interest in the buildings mentioned in the policy of 
insurance was not that of unconditional ownership, but that said 


” 


buildings were not at the time on ground owned by them, or 
either of them, in fee simple, but they averred “that no change 
had taken place in the condition of the title to said property de- 
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scribed in the policy sued on since said policy was issued; that 
the plaintiffs were then and are now the owners of a life estate in 
said real estate, with the remainder in fee to Herbert S. Michael, 
George Michael and Morris S$. Michael, their children; that no 
vritten application was made by plaintiffs, or either of them, for 
the policy of insurance sued on, and that no representations of 
any character as to the state of said title were made by these 
plaintiffs, or either of them; that nothing was asked of said 
plaintiffs, or either of them, by the agent of the defendant who 
wrote said insurance, concerning the state of said title, at any 
time before the issuing of said policy, or since that time, up until 
the date of the loss; that the attention of neither of the plaintiffs 
was called to the conditions in the policy sued on in reference to 
title, and plaintiffs had no knowledge of said condition in said 
policy, or that the defendant considered the state or condition of 
plaintiffs’ title to the property insured material to the risk, or 
that anything in the condition of plaintiffs’ title might or could 
work a forfeiture of said policy; that the defendant company, 
without making any inquiry of plaintiffs concerning the condi- 
tion of said title, issued said policy, and accepted and retained the 
premium therefor from the plaintiffs, and that said defendant 
never thereafter made any objection to the condition of said title 
until after the loss by fire had occurred; and that the plaintiffs 
accepted said policy, and paid the premium therefor, in the full 
belief that the same was a valid and binding contract of insur- 
ance covering the property described therein. Wherefore plain- 
tiffs aver that the defendant has waived any defense to said 
policy by reason of the condition of said title, and they pray for 
judgment accordingly.” Appellees’ reply to the fourth para- 
graph and also to the fifth paragraph of answer was substantially 
the same as the reply to the third paragraph of answer, above 
set out. Appellant demurred to each of the replies for want of 
sufficient facts. It was thereupon agreed by the parties to this 
action, and the agreement made a matter of record, that all 
questions not presented by these pleadings should be waived, 
and the cause submitted to the court upon the issue of law pre- 
sented by appellant’s demurrer to each of the replies, and that, 
in case the court should hold the replies sufficient to avoid the 
several paragraphs of answer to which they were addressed, then 
judgment was to be rendered in favor of appellees for $917.86, 
together with interest after March 1, 1903, and, in case the court 
should hold the replies insufficient, judgment should be rendered 











1905. ] Glens Falls Ins. Co. vs. Michael et wv. 907 


in favor of appellant for costs. But nothing in the agreement 
was intended to preclude either party from appealing or other- 
wise obtaining a review of the decision of the Circuit Court in 
like manner as they might do without having entered into such 
stipulation. The court subsequently overruled appellant’s de- 
murrer to each of said paragraphs of reply, to which ruling the 
appellants duly excepted, and thereupon judgment was rendered 
in accordance with said agreement in favor of appellees for $932.- 
40, together with costs. 

The assignment of errors calls in question the decision of the 
court on appellant’s demurrer to each of said paragraphs of reply. 

The contention of appellant is that appellees are bound by the 
strict terms of the policy with regard to title, and that it was 
their duty to make known voluntarily the exact state of the title 
to the grounds upon which the insured building stood, and to see 
that the same was correctly described, and that a failure to do so 
rendered the policy absolutely void. This contention is primarily 
founded upon a principle which prevails in marine insurance. 
The subject of marine insurance is often in distant ports or upon 
the high seas, and generally not open to the examination of the 
underwriter. The pesils to which such property may be exposed 
are peculiarly numerous, hazardous and difficult to anticipate by 
any reasonable inquiry, but are always known to the owner of 
the property. The underwriter is compelled, from necessity, to 
rely upon the assured for a full disclosure of all facts known to 
him which may in any way affect the risk to be assumed. It is 
both reasonable and just, under such circumstances, that the as- 
sured should not only act with unquestioned good faith, but also 
make known every fact and circumstance within his knowledge 
which might increase the hazard of insurance, and, in case of fail- 
ure so to do, that liability upon the policy should be avoided. It 
is apparent that there is a marked difference in this respect be- 
tween the subjects of marine and fire insurance. The subjects of 
fire insurance may almost always be seen and inspected, and, if 
the underwriter assumes the risk without taking the trouble 
either to examine or inquire about facts which may affect the 
hazard of insurance, he ought not to complain, in the absence of 
fraud, if the risk proves to be greater than he anticipated. 

A pertinent general rule of law applicable to the construction 
of these contracts is “that if policies of insurance contain incon- 
sistent provisions, or are so framed as to be fairly open to con- 
struction, that view should be adopted, if possible, which will 


tare enc edits es had re iver ears 


: 
t 
e] 
i 
: 


haf earner ret Plas 


pesmi 


iad re teh 








908 Insurance Law Journal. [ Oct., 


sustain rather than forfeit the contract:”’ McMaster vs. N. Y. 
Life Ins. Co., 183 U. $., 25; Thompson vs. Phenix Ins. Co., 136 
U. $., 287; National Bank vs. Ins. Co., 95 U. 5., 673. 

The courts of many states have construed policies having pro- 
visions identical with or similar to those of the policy in suit. 
The importance of the principle involved, and a desire that the 
reasoning and authority upon which our conclusion rests may 
more fully appear, have prompted us to quote extensively from 


these cases :— 

In the case of Morotock Ins. Co. vs. Rodefer (92 Va., 747) the 
court pertinently said: “Applicants for insurance are not gen- 
erally aware of the necessity of disclosures which long experi- 
ence in the business of insurance has shown to underwriters to 
be necessary, or what disclosures it is important to make, while 
insurance companies cannot only protect themselves by making 
inquiries in regard to such things as they may regard as material, 
but, as is well known, are in the habit of doing so. * * * Tf 
an insurance company elects to issue its policy without an appli- 
cation or any representation in regard to the title to the property 
upon which the insurance is effected, the company cannot com- 
plain, after a loss has ensued, that the interest of the insured was 
not correctly stated in the policy, or that an existing incum- 
brance was not disclosed.” The same court, in the case of Man- 
hattan Fire Ins. Co. vs. Weill (28 Grat., 389), held that although 
it was provided in the policy that, in case of “any omission to 
make known every fact material to the risk * * * or if the 
interest of the assured in the property * * * be not truly 
stated in the policy,” it should be void, yet an omission to dis- 
close, in the absence of any inquiry, an incumbrance in the form 
of a deed of trust subsisting on the property at the time the in- 
surance was effected, did not vitiate the policy. 

In the case of Philadelphia Tool Co. vs. British, etc., Co. (132 
Pa., 236) the court said that the defense rested upon “one of the 
almost innumerable conditions, stipulations and provisos which 
appear in the policy, and which asserts that if the assured is not 
the sole and unconditional owner of the property, or if the build- 
ing stands on ground not owned in fee simple by the assured, or 
if the interest of the assured is not truly stated in the policy, then 
the policy shall be void. Is this condition applicable to the case 
presented on this policy? <A policy of insurance, like any other 
contract, is to be read in the light of the circumstances that sur- 
round it. This policy was issued without any application or 
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written request describing the interest of the assured in the 
buildings. No actual representation of any sort upon the sub- 
ject, oral or written, is alleged to have been made by or on be- 
half of the assured. We ought to assume that a policy written 
under such circumstances was written upon the knowledge of the 
representative of the insurer, and intended to cover in good faith 
the interest which the insured had in the buildings. Fraud is 
never to be presumed, and in this case no fraudulent representa- 
tion is shown or alleged, unless it can be deduced from the state- 
ments of the insurer, made, as we must presume, on the knowl- 
edge of its representative, and for which the insured is in no 
manner responsible. We must also remember that this policy 
is to be interpreted most strongly against the company whose 
contract it is. Applying these principles to the question now 
raised, we conclude that the policy, written on the knowledge of 
the insurer, was made in view of the facts of the case, and was 
intended to cover such interest in the buildings as the insured 
had. This was a leasehold only, but it was an insurable interest. 
Presumably it is the interest which an application, if one had 
been made, would have shown, for it is the only interest which 
the tool company ever had or claimed to have. To such an in- 
terest the proviso whose protection is invoked is not applicable.” 

From the case of Western, etc., Pipe Lines vs. Home Ins. Co. 
(145 Pa., 346) we quote the following pertinent declarations: “It 
is not even pretended that there was any fraudulent concealment 
of ownership of the property, or that any untruthful representa- 
tion was made, upon the faith of which the policy was issued; 
nor is it claimed that the defendant company was not fully aware 
of the exact situation and ownership of the oil when it accepted 
the risk. * * * The policy in suit issued without any applica- 
tion or written request describing the interest of the insured in 
the oil, and it does not appear that any actual representation of 
any kind was made by the insured. * * * The defendant, 
having insured the oil contained in tank No. 1 without any rep- 
resentation as to the quantum of plaintiff’s interest therein, must 
be considered as having insured it as against any loss which the 
plaintiff would suffer by fire.” 

In the case of Short vs. Home Ins. Co. (90 N. Y., 16, 43) a 
somewhat similar question was involved, and, upon that point 
the court said: “It is held that a neglect on the part of the in- 
sured to make known the fact that the building is unoccupied 
is not a breach of the condition in the policy avoiding it in case 
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of any omission to make known every fact material to the risk; 
that the applicant has a right to suppose that the insurer will 
make proper inquiries, and that in making inquiries as to ma- 
terial facts he considers all others as immaterial or assumes to 
know or waives information in regard to them; that when he 
fails to inquire as to occupation, unless there is proof of conceal- 
ment, it is not evidence of bad faith which will vitiate the policy ; 
and that, where no statement is made in the policy as to the 
occupation, it must be assumed that the insurance is made with- 
out regard to occupation.” 

‘The case of Hoose vs. Prescott Ins. Co. (84 Mich., 309) is 
aptly in point upon the subject under consideration. In that 
case the court said: “But the defendant relies upon the further 
provision contained under this head to the effect that ‘this entire 
policy, and every part thereof, shall become void unless consent 
in writing is indorsed by the company hereon in each of the fol- 
lowing instances; namely: (1) If the assured is not the sole 
and unconditional owner of the property; (2) if any building 
intended to be insured stands on ground not owned in fee simple 
by the assured; (3) if the interest of the assured in the property, 
whether an owner or otherwise, is not truly stated in the policy; 
(4) if any change take place in the title, interest, location or pos- 
session of the property, by sale, or transfer, or conveyance, in 
whole or in part. In construing this portion of the policy, the 
whole must be taken together. Now, the object sought to be 
accomplished by the person applying for insurance was to obtain 
indemnity against loss by fire of her interest in the building. If 
the insurance company which made out this policy upon the 
verbal application to its agent had desired to know what interest 
it was insuring, it should have stated it in that part of the policy 
pertaining to the risk. It was the intention of these parties to 
issue a valid and binding contract of insurance—valid and bind- 
ing from the time of acceptance of the same by the assured— 
not that, after it had been accepted, then the assured should 
apply to the company, and obtain its consent in writing indorsed 
on the policy, stating that the assured was not the sole and un- 
conditional owner of the property, or stating that the building 
intended to be insured stood on ground not owned in fee simple 
by the assured, or stating by indorsement on the policy the in- 
terest which the assured had in the policy covered by the insur- 
ance; and yet the language of this part of the policy is that the 
entire policy, and every part thereof, shall become void (that is, 
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void in the future) unless such consent in writing is indorsed by 
the company in writing thereon. To give any reasonable force 
and effect to this clause of the policy, it can only be held to apply 
to such changes as arise after the policy has been delivered and 
accepted, in the ownership of the property, or, if a building stood 
upon leased ground, the ownership of the building, and it does 
not apply to an existing state or condition of the property at the 
time the policy was issued. It looks to the future for the protec- 
tion of insurer, and not to the present, only in so far as the pre- 
ceding portion of the policy is violated by a misstatement or 
concealment of any fact material to the risk. Construing tiis 
portion of the policy with the testimony in the case, and with the 
fact that the company issued the policy to Mrs. Hoose without 
stating in the policy what her interest was, but insuring the 
building against loss by fire to an amount not exceeding the 
interest of the assured in the property, we think that it must be 
held that the defendant understood the condition of the title, and 
intended to insure whatever interest Mrs. Hoose had which was 
insurable, not exceeding the amount named in the policy. We 
do not think that it would carry out the intention of the parties, 
or be a fair and just construction of this instrument, to hold 
that when it was issued and accepted by the assured, and the pre- 
mium paid, it was void from that moment because it did not 
contain the indorsements required above.” See, also, to the 
same effect, Hall vs. Niagara, etc., Ins. Co., 93 Mich., 184, 180. 

In Miotke vs. Ins. Co. (113 Mich., 166) the court said: ‘The 
day has gone by in Michigan for successfully contending that 
the mere acceptance of a policy containing a condition like this 
makes it conclusive against the holder, who accepts it in ignor- 
ance of the clause, and whose title does not conform to the strict 
letter of the condition.” 

in the case of Lycoming Ins. Co. vs. Jackson (83 III., 302), the 
court said: “The principal thing in an insurance is that the 
insured has an insurable interest, and has acted in good faith. 
Under a statement that he is the owner, he is only bound to 
prove an insurable interest, which is such a title as, if there 
shouid be a loss without insurance, it would fall upon him.” 

in Manchester, etc., Assur. Co. vs. Abrams (32 C. C. A., 426), 
Gilbert, C. J., speaking for the court, said of the contention that 
the assured, by accepting a policy of insurance containing the 
stipulation that the same shall be void if the ownership of the 
assured is not unconditional and sole, has falsely represented to 
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the insurance company that his ownership is sole and uncondi- 
tional: “But sound reason, as well as the weight of authority, 
inclines us to the view that where the assured has an insurable in- 
terest in the property, and in good faith applies for insurance 
upon the same, and makes no actual misrepresentation or con- 
cealment of his interest therein, and the insurance company re- 
frains from making inquiry concerning his interest, and issues a 
policy to him, and accepts and retains his premium, the com- 
pany must be presumed to have knowledge of the condition to 
his title, and to assure the property with such knowledge.” 

The same doctrine is declared in the case of Morrison’s Adm’r 
vs. Tennessee, etc., Ins. Co. (18 Mo., 262) in the following words: 
“The rights of the insurer are sufficiently guarded by having it 
in its power to exact by inquiry a description of the interest of 
the applicant, and by the recovery being limited in case of loss 
to the interest proved on the trial. * * 
mend themselves to our judgment by their justness, and we are 
satisfied, will effect more solid justice between the assured and 
the insurer than the contrary-doctrine. The man without guile 
who asks for insurance on his property is not aware of the ne- 
cessitv of disclosures which long experience in insurance offices 
has shown to the underwriter to be necessary, and to hold his 
policy void for not making disclosures of the importance of 
which he is not aware would be gross injustice.” 

The holding of the Supreme Court of Nebraska is to the same 
eftect. We quote the following from the case of Hanover, etc., 
Ins. Co. vs. Bohn (48 Neb., 743): “Where an application for fire 
insurance is oral, and no inquiries are made by the agent of the 
insurer as to the condition of the title to the property, and the 
insured savs nothing about the existence of a mortgage thereon, 
but does not keep silent from any sinister motive or with the 
intention on his part to deceive or mislead the insurer, then the 
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These views com- 


fact that when the policy was issued there existed a mortgage 
upon the insured property will not invalidate the policy, notwith- 
standing the fact that the policy provides that it should be void 
if there existed an incumbrance, by mortgage or otherwise, 
against the insured property: Ins. Co. of N. America vs. Bach- 
ler. 44 Neb., 549. But it is insisted that the policy sued upon was 
never in force, because the Bohns at the date of its issuance were 
not the unconditional and sole owners of the insured property, 
and that the insured building was not situated on ground to 
which the Bohns had a fee-simple title. This contention involves 
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the assumption that the Bohns at the date of the issuance of the 
policy in suit had no insurable interest in the insured property ; 
* * * that no questions as to the title of the Bohns were pro- 
pounded to them by the fire insurance companies or their agents ; 
that neither of the Bohns ever made any representations to the 
fire insurance companies as to what title they had or held; that 
the Bohns were not actuated by any sinister motives whatever in 
not disclosing the nature of the interest they had in the insured 
property; that no fraud was attempted by any one; and that the 
failure of the Bohns in September, 1890, to disclose the exact 
nature of their interest in the insured property, resulted either 
from their not thinking about it, or from the failure of the fire 
insurance companies to inquire about that interest. Under these 
facts, we think the policy, notwithstanding its provisions, was in 
force, even in favor of the Bohns, at the time the loss sued for 
occurred.” See, also, Phenix Ins. Co. vs. Fuller, 53 Neb., 811. 
In the case of Savings Institution vs. Kline (44 Neb., 395) the 
same court upon this point said: “The real contract of insurance 
is made before the policy is written; and the insured, by accept- 
ing the policy with such a condition as the one relied upon, can- 
not be deemed to have represented his title to be in fee simple, or 
not by leasehold. How can it be said that under such circum- 


stances there has been either fraud or misrepresentation or con- * 


cealment on the part of the insured? He has represented noth- 
ing. He has not been asked to represent anything.” 

In Quarrier vs. Peabody Ins. Co. (to W. Va., 507), which was 
an action upon a policy providing that if the interest of the in- 
sured is not truly stated, or is other than the entire, uncondi- 
tional and sole ownership, it must be so expressed in the policy, 
under penalty of forfeiture, it was held that the policy was not 
rendered void by the failure to disclose that at the time the 
policy issued there was a deed of trust on the property insured, 
no inquiry having been made about the state of the title. To the 
same effect is Queen Ins. Co. vs. Kline (Ky.). 

The Supreme Court of Montana, in the case of Wright vs. Fire 
Ins. Co. (12 Mont., 474), in a well-reasoned opinion, held that 
where an insurance company issued a policy on mortgaged prop- 
erty without making inquiry as to whether the property was 
mortgaged, which fact was a matter of public record, and no rep- 
resentations touching the matter were made by the insured, who 
paid the premium and accepted the policy in ignorance of the 


act that it contained a provision rendering it void if the property 
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be or become mortgaged, unless consent in writing was in- 
dorsed by the company thereon the company should be held by 
its action to have consented to take the risk on the mortgaged 
property as effectually as if consent had been indorsed on the 
policy. 

In the case of Georgia Home Ins. Co. vs. Holmes (75 Miss., 
390) it is said: ‘“This is a case, then, in which no application— 
no formal application—was made, because the agent held it 
unnecessary, inasmuch as he knew about the condition of the 
property, and a case in which appellee did not know there was 
any anti-mortgage clause contained in the policy until after loss; 
and the question is whether the company shall now be permitted 
to repudiate its contract made not upon any misrepresentations 
of the insured, but upon its own knowledge of the property. If 
this policy was issued upon the knowledge of the company as to 
the condition of the property, and after refusal to furnish the 
usual blank application, whereby the insured would have ap- 
prised the insurer of the true condition of the property, and not 
upon any representations of the insured, then the anti-mortgage 
clause must be held to have been waived. Any other view would 
involve the holding by us of this proposition that the insurance 
company, waiving any application by the person desiring insur- 
‘ance, and issuing a policy upon its own knowledge of the condi- 
tion of the property, may receive the premiums paid for the in- 
demnity, and defeat a recovery for a loss sustained by inserting 
in the policy a provision invalidating the contract from the mo- 
ment it was signed and delivered; thus inducing the insured to 
rest upon a contract which the company never intended to carry 
out. This cannot be sound law.” 

In Sharp vs. Scottish, etc., Ins. Co. (136 Cal., 542) it is held 
that where there was no fraud, false swearing, concealment or 
misrepresentation by the applicant for a policy of fire insurance 
which made the loss payable to a mortgagee, and where the 
assured person had an insurable interest in the property, though 
his wife was the owner of an undivided half interest therein, the 
policy may be enforced by the mortgagee, notwithstanding a 
clause that, if the interest of the insured be other than uncondi- 
tional and sole ownership, the policy shall be void, and that in 
such case the company must be presumed to have issued the 
policy with knowledge of the condition of the title, which was 
not inquired into, and to have assured the property with such 
knowledge, and to have waived all inconsistent provisions. 
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In the case of Dooly vs. Hanover, etc., Ins. Co. (16 Wash., 155) 
the provisions of the policy were the same as those now under 
consideration, and were pleaded in deiense of the action. In 
disposing of them the court said: “There having been no writ- 
ten application in which questions were asked and answered con- 
cerning the status of the property, we think, under the authori- 
ties, and as a question of right, that this condition which is 
injected into the policy, among numerous other conditions more 
or less technical, and hard to understand by the ordinary mind, 
ought not to prevent a recovery, in the absence of any misrepre- 
sentation on the part of the insured. The insured, as a matter of 
fact, ordinarily knows nothing about the policy until it is made 
out and returned to him after the payments for the same have 
been made to the agent at the time the contract was made; and 
the insurer, having failed to obtain this information, must be 
held to have done so at his peril.” 

In Lancaster Ins. Co. vs. Monroe et al. (19 Ky. Law Rep., 204) 
itis said: “Che case here, therefore, is one where, without in- 
quiry as to any mortgage, the company accepts the money of 
the insured, prepares its own policy, and issues it. It seems to 
us that the insured has the right to assume that the company has 
made inquiries of him touching every material fact affecting the 
tisk, and, if he does not scrutinize the multitude of conditions 
and stipulations with which he finds his policy shingled over, he 
only risks the avoidance of his policy if it turns out that he has 
failed to disclose what is in fact material, and what he ought to 
have known to be material, to the risk assumed by the company. 
We think this is the effect of the later decisions of this court, as 
is certainly the trend of the authorities generally:” Hartford 
Fire Ins. Co. vs. McClain et al. (Ky.). See, also, Wood on Ins., 
§ 212, p. 517: May on Ins., § 207; Vankirk vs. Citizens’ Ins. Co., 
79 Wis., 627. 

In German, ete., Ins. Co. vs. Niewedde (t1 Ind. App., 624) that 
court said: “The weight of authority and the strong equities of 
the case lead us to hold that where there is no written applica- 
tion, no questions asked, no statements made, and no knowledge 
by the assured that the existence of the mortgage was fatal to 
his insurance, the company must be deemed to have waived the 
provisions for forfeiture by reason of the existing incumbrance.” 

These quotations express the doctrine which meets our ap- 
proval, and indicate the correct construction of the policy in 
Suit. We cannot, with any regard for justice, strictly apply to 
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this class of written instruments the rule for the interpretation of 
written contracts generally. The making of contracts is gen- 
erally preceded by some negotiations, culminating in a meeting 
of the minds upon terms mutually agreeable and understood, 
which are then reduced to writing, and the agreement formally 
executed. Insurance policies are prepared in advance by insur- 
ance and legal experts, having in view primarily the safeguarding 
of the interests of the insurer against every possible contingency. 
The insurer not only fully knows the contents of the writing, but 
also adequately comprehends its legal effect. The insured has 
no voice in fixing or framing the terms of his policy, but must 
accept it as prepared and tendered, usually without any knowl- 
edge of its contents, and often without ability to comprehend the 
legal significance of its provisions. The meeting of the minds 
ordinarily deemed essential to a valid contract, as to many of its 
terms and conditions, is wanting in fact, and a mere fiction of law. 

in this case appellees were not the owners of a fee-simple title 
to the real estate on which the insured buildings stood, but 
owned only a life estate therein. ‘They had an insurable interest 
in the property at the time the policy was issued and at the time 
of the loss by fire. They desired, in good faith, to obtain insur- 
ance upon their interest in the property, and were guilty of no 
misrepresentation, concealment or fraud. They were ignorant 
of the invalidating provisions of the policy, and of the materi- 
ality of their exact title to the risk assumed. No change was 
subsequently made in the title held, nor was any act done in- 
creasing the risk of insurance. It is not suggested that the value 
of their title was not equal to the amount of insurance carried, 
nor that the fire would have occurred just as it did, had their title 
been an unconditional fee simple. They paid the premium 
charges, which appellant accepted and retains, and honestly 
rested in the belief that they had valid insurance. We must as- 
sume that both parties in good faith intended to effect a valid 
contract, and, if reasonably possible, so construe the policy as to 
make it effective. The appellant did not require of appellees a 
written application for insurance, or ask of them any questions 
concerning the property to be insured, or concerning their title 
to the same. We must therefore presume that appellant or its 
agent had satisfactory knowledge of the condition and surround- 
ings of the property, and of the title to the same, as then exist- 
ing. Knowledge of the true state of the title on the part of the 
insurer being, under the circumstances shown, presumed by law, 
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the provisions of the policy with respect to title pleaded in the 
answers were waived. It follows that the policy was valid, at 
least to the extent of the interest of the insured, and that the 
facts set out in each paragraph of reply were sufficient to avoid 
the paragraph of answer to which the same was addressed. 

The same result is obtained, and the replies upheld, by an- 
other course of reasoning. In our opinion, the word “void” is 
used in the policy in the sense of “voidable:” Hunt vs. State 
Fire Ins. Co. (Neb.), 92 N. W., 921, and cases cited. If a title 
to the property insured, other than .a sole and unconditional fee 
simple in the insured, ipso facto rendered the policy void, then it 
was void as to both parties. It will scarcely be insisted by any 
one that the insured, at their option, might have treated the 
policy as void, and recovered the premium paid, prior to the 
fire; but the evident meaning of the policy was that, for a breach 
of its terms, the insurer, acting with reasonable diligence, at its 
option, might avoid the contract. If appellant could elect to 
avoid the policy for any reason, it is equally clear that in a case 
like this, where the insured had an insurable interest, it could 
waive its right so to do, and treat the policy as valid. If the 
stipulations with regard to title made the contract voidable only, 
then, upon discovery of the true condition of the title, whether 
before or after the loss, the insurer was required to make its 
election either to regard the contract as valid or void. A court 
cannot by its fiat alone render a voidable contract void, but it can 
only adjudge that the party entitled to avoid it has done so, aud 
that it thereby and for that reason became invalid. If appellant 
desired to avoid this policy for the reasons pleaded, it was re- 
quired to act with reasonable promptness after acquiring knowl- 
edge of the facts; and thereupon it was its duty to notify appellee 
of its decision to avoid the policy, and of the reasons therefor, 
and to return or tender or in some appropriate way manifest its 
willingness and readiness to restore the unearned premium re- 
ceived. The answers filed do not disclose the time when appel- 
lant learned the true state of appellees’ title, nor deny knowledge 
of the same at the time of issuing the policy, but proceed upon 
the theory that the policy was void ab initio, and without any 
action on the part of the insurer. This theory was wrong, and 
the averment of facts insufficient. 

The answers should have pleaded the covenants or conditions 
relied upon, a breach, and the acts done by appellant in pursu- 
ance of its election to avoid the contract. Appellant’s contention 
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is that, under the terms of the policy, no risk attached, and no 
liability was assumed by it at any time. It must therefore follow 
that there was no consideration for the premium received, and 
good faith and common fairness required its prompt return; and 
the insurer, by retaining such premium with full knowledge of 
the facts, waives the right to insist upon a forfeiture of the 
policy : yi Fire Ins. Co. vs. Bohn, 48 Neb., 743; Queen 
Ins. Co. vs. Young, 86 Ala., 424; German Ins. Co. vs. Shader 
(Neb.), 03 N. W., 972: Fraser vs. Etna Life Ins. Co., 114 Wis., 

510, 524; Sharp vs. Scottish, etc., Ins. Co. (Cal.), 69 Pac., 253, 
254; Pearlstine vs. Westchester Fire Ins. Co., 70 S. C., 75; Har- 
ris vs. Equitable, etc.. Soc., 64 N. Y., 197; Slobodisky vs. Phenix 
Ins. Co. (Neb.), 74 N. W., 270; McQuillan vs. Mut. Res. Fund 
Ass’n (Wis.), 87 N. W., 1069; Schreiber vs. German, etc., Ins. 
Co. (Minn.)}, 45 N. W., 708; Union Cent. Life Ins. Co. vs. Jones, 
17 Ind. App., 592. 

We are of the opinion, for the reasons indicated, that the an- 
swers were insufficient, and that appellant’s demurrers to the 
several paragraphs of reply should have been carried back and 
sustained to the answers. 

No reversible error being shown, the judgment is affirmed. 


GILLETT, J. (dissenting). 
Impressed as I am with the view that my Brethren err in dis- 
regarding the condition as to ownership and title which is found 
in the policy in suit, the task is devolved upon me of stating the 
grounds of my opinion, 


The condition referred to is in the following language :— 


This entire policy, unless otherwise provided by agreement 
indorsed hereon or added hereto, shall be void * * * if the 
interest of the insured be other than unconditional and sole 
ownership; or if the subject of insurance be a building on 
ground not owned by the insured in fee simple. 

And this is not all. Immediately preceding the attesting clause 
of the policy is the following :— 

This policy is made and accepted subject to the foregoing 
stipulations and conditions together with such other provi- 
sions, agreements or conditions as may be indorsed hereon or 
added hereto. 

No preliminary application is required under the terms of the 
policy. It is to be observed that the clause first above quoted is 
so plain as not to admit of construction. The policy is void, it 
asserts, if certain conditions as to ownership and title do not ex- 
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ist, unless by indorsement or agreement added to the policy it 


is provided otherwise. The majority opinion, while it speaks én 


a preiatory way of the rule that insurance policies are construed 
most strongly against the company, does not pretend to construe 
said words. On the contrary, the whole effort is to escape their 
force. While I should be prepared to sanction the proposition 
that any fair doubt as to the construction of the contract should 
be solved against the insurer, vet it is plain that where room to 
doubt concerning the meaning of the condition does not exist, 
and where there is no element of illegality or fraud present, the 
court should not undertake to strip the company’s undertaking 
of a vital condition, and then enforce the promise, on the poor 
excuse that the property owner failed to read the contract. If 
there was no meeting of the minds, the court ought not to un- 
dertake to supply so vital an element. It is true that the forms 
of insurance policies are prepared by experts, and that it is the 
habit of the careless not to read the conditions which are made 
to underlie the undertakings of such companies; but, if a reason 
for the breaking down of the limitation in question can be ex- 
tracted from these circumstances, I do not know what limitation 
of liability exists in life or fire insurance contracts, or in the con- 
tracts of the great corporations generally which issue limited 
liability undertakings in serving the public, that could not be 
brushed aside by the courts where the failure to read the writing 
resulted in a hardship which might otherwise have been avoided. 
It was said by one of the great writers of legal literature: “It is 
likewise a general and most inflexible rule that wherever written 
instruments are appointed, either by the requirement of law, or 
by the compact of the parties, to be the repositories and 
memorials of truth, any other evidence is excluded from being 
used either as a substitute for such instruments or to contradict 
or alter them. This is a matter both of principle and policy—of 
principle, because such instruments are, in their nature and ori- 
gin, entitled to a much higher degree of credit than parol evi- 
dence; of policy, because it would be attended with great 
mischief if those instruments upon which men’s rights depended 
Were liable to be impeached by loose collateral evidence: 
Starkie, Evidence (oth Am. Ed.), 587. ° 
While the rule of contra proferentum ordinarily seems to be 
applied in all of its vigor in construing insurance contracts, yet 
I am not aware of any well-considered case which countenances 
the idea that a party may be relieved upon so unwarranted an 
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excuse as the one which the appellees in this case asserted. In 
Wierengo vs. American Fire Ins. Co. (98 Mich., 621, 626) it was 
said: ‘In this case, where there was no written application, nor 
any terms of the policy agreed upon by parol except the amount, 
the insured must be charged with knowledge that the policy he 
receives contains the contract binding upon him as well as the 
insurer. He must know that the policy, which is the contract, 
contains the usual terms of such instruments. He may not lay 
it aside without reading, and, when he seeks to recover upon it, 
and finds that under its plain provisions he cannot recover, say: 
‘I did not read it. The insurer did not tell me what it contained. 
{ did not know that it was necessary to tell him about the title 
and condition of my property, and therefore I am not bound by 
its terms.’ Had Mr. Pearson or his principal read the contract, 
which he could have done in a few moments, they would at 
once have known these plain and important conditions, which 
the defendant had the clear right to insert and to make a condi- 
tion of its validity. Certainly the insured must be held to some 
degree of diligence in obtaining knowledge of the contracts to 
which they are parties. Ignorance will not relieve a party from 
his contract obligations. The law only relieves him therefrom in 
cases of fraud, mistake, waiver or estoppel. An insurer is not 
required by the law to inquire into the condition of the title to the 
property insured, or to inform the insured of all the conditions 
and terms of the policy to be issued or to read it to him, or in- 
form him of its contents. When received and accepted without 
objection, he must be heid bound by its terms unless these terms 
are waived by the insurer. This is the law of contracts, and 
there is no reason or authority for holding that an insurance con- 
tract is an exception thereto. A deed is the contract between 
the grantor and the grantee, although the grantee does not sign 
it. its terms and conditions are binding upon the grantee, and 
he cannot avoid them except for one of the reasons above stated. 
If he accepts a deed without reading it, and there is no fraud on 
the part of the grantor, or mutual mistake as to its terms, he is 
bound by it. Ifa mortgagee accepts a mortgage without a cove- 
nant against prior incumbrances, or if it contains an express pro- 
vision that it is subject to prior incumbrances, it is binding upon 
‘him, unless the covenant against incumbrances was omitted by 
fraud or mistake. The same rule applies to insurance contracts.” 

The necessity that a fire insurance company, which for a small 
sum of money promises to pay a large amount of money by way 
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of indemnity in case of fire, should be fully informed as to the 
extent of the risk, is obvious. Chief Justice Marshall said in Ins. 
Co. vs. Lawrence (2 Pet., 25, 49): “The contract for insurance is 
one in which the underwriters generally act on the representa- 
tion of the assured, and that representation ought consequently 
to be fair, and to omit nothing which it is material-for the under- 
writers toknow. * * * Generally speaking, insurances against 
fire are made in the confidence that the assured will use all the 
precautions to avoid the calamity insured against which would 
be suggested by his interest. The extent of this interest must 
always influence the underwriter in taking or rejecting the risk 
and in estimating the premium. So far as it may influence him 
in these respects, it ought to be communicated to him. Under- 
writers do not rely so much upon the principles as on the inter- 
est of the assured, and it would seem, therefore, to be always 
material that they should know how far this interest is engaged 
in guarding the property from loss.” So it was declared by the 
Circuit Court of Appeals for the Eighth Circuit that limitations 
like the one in question “rest upon a sound policy of the business 
of insurance—a policy founded in reason and in accord with an 
enlightened public policy; the policy of reducing the moral haz- 
ard to which the underwriter is exposed. ‘Moral hazard,’ in in- 
surance, is but another name for a pecuniary interest in the 
insured to permit the property to burn. Statistics, experience 
and observation all teach that the moral hazard is least when the 
pecuniary interest of the insured in the protection of the prop- 
ery against fire is greatest, and that the moral hazard is greatest 
when the insured may gain most by the burning of the property :” 
Ins. Co. vs. Bohn, 12 C. C. A., 536. It ought not to be necessary, 
however, to seek to justify the existence of a condition prece- 
dent. It ought to be enough that it is a component part of the 
contract, and has not been waived, and that the contract must be 
made the basis of recovery. In the vigorous language of Wood- 
ward, C, J., in Pennsylvania Ins. Co. vs. Gottsman’s Adm’rs (48 
Pa., 151, 158): “The ground of forfeiture is the contract, not 
the opinion of a jury about increase of risk. * * * The suit is 
upon that contract, and, if it is forfeit, the suit falls with it. It 
cannot be enforced in behalf of a party who violated a funda- 
mental condition.” 


There are cases which support the view of the majority in this 
case, but I assert that they are not only comparatively few, but 
also that it is evident that they owe their origin to a misapplica- 
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tion of the old doctrine of concealment. Before the adoption of 
the standard policy, it was the practice to embody the warranties 
of the assured in an application, and as a result it followed that, 
in many cases where the company had neglected to take an ap- 
plication, the only defense which the company could assert was 
concealment. Now, concealment involves the proposition that 
the assured ought to have made the disclosure, and therefore the 
courts, in passing on these cases, and the text-writers, in dis- 
cussing them, frequently made reference to the fact that, as the 
representatives of the insurance company were experts, the as- 
sured had a right to suppose that as to the ordinary risks, such 
as the condition of the title, etc., the company had acquainted it- 
self with the facts. lt was enough, therefore, so far as the in- 
terest of the assured was concerned, that he had an insurable 
interest. With the incoming of the standard policy, all of this 
was changed; but a few courts, misapprehending the non-appli- 
cation of the doctrine of concealment to a peremptory condition 
precedent that the ownership must be sole and unconditional, 
and the title in fee simple, were led into error by the language of 
the books to which we have referred. The condition in the 
standard policy provides the manner in which the policy may be 
made to take effect, where the ownership is not sole and uncon- 
ditional and the title in fee: namely, by procuring a special 
indorsement to be placed on or added to the policy; and the 
effect of such a condition as this is to call on the policyholder to 
make disclosure, and to authorize the company, at least in the 
absence of notice, to assume that the ownership and title comply 
with the condition. It is a well-known fact that insurance com- 
panies issue policies without a formal examination of the title, 
and, in the face of the stipulation in the policy, the property 
owner has no right to assume that the company will not stand 
upon its rights. 

In the absence of misleading conduct, waiver can only be predi- 
cated upon the relinquishment of a right which is known: 
sishop, Contracts, 792; 29 Am. & Eng. Ency. of Law, 1091, 
1093. And the knowledge upon which a claim of waiver is based 
must be actual, and not merely constructive: A“tna Ins, Co. vs. 
Holcomb, 89 Tex, 404; Orient Ins. Co. vs. Williamson, 98 Ga., 
464; Mut. Fire Ins. Co. vs. Deale, 18 Md., 26; 16 Am. & Eng. 
Ency. of Law, 935. And see Hazlett vs. Sinclair, 76 Ind., 488; 
Stockwell vs. State ex rel., rot Ind., 1. 

The weight of authority, where a matter of principle is in- 





1905. | Glens Falls Ins. Co. vs. Michael et wx. 92% 


volved, is a minor consideration; but since I am not only so 
unfortunate as to differ with my Brethren, but also to be con- 
fronted with a formidable amount of apparent authority for the 
conclusion reached, it becomes necessary to review their au- 
thorities :— 

Morotock Ins. Co. ys. Rodefer (92 Va., 747) holds that the 
clause relative to unconditional and sole ownership does not 
have reference to the legal title, but to the interest of the in- 
sured in the property, and that therefore the existence of a 
mortgage does not violate said clause. The next case (Manhattan 
Fire Ins. Co. vs. Weill, 28 Grat., 389) involved the same point, 
and was a case where the agent knew that the property stood on 
leased ground. Philadelphia Tool Co. vs. British, etc., Co. (132 
Pa., 236) is an obscure case in its statement of facts, and seems 
to rest on the ground that, “the policy covering only the interest 
of the lessee, the ownership of the fee becomes immaterial.” In 
Western, etc., Pipe Lines vs. Home Ins. Co. (145 Pa., 346) the 
facts were these: Insurance had been written on oil in a large 
storage tank. There was no condition as to ownership of the 
real estate, but the property had been described as situate upon 
certain land. A flood had washed the tank, with the oil, to other 
real estate, where the fire occurred. The insurance company 
denied liability because of this, and also because the pipe line 
company had but a qualified title to the oil. It was held that the 
description of the real estate on which the tank had been located 
was not a warranty against an involuntary change in the location 
of the tank. As to the lack of an absolute ownership of the oil, 
it was held that the defense was not available, as the insurance 
company had denied liability on another ground, and as the in- 
surance company was required to take notice, in view of the 
corporate character and business of the pipe line company, of 
the manner in which such business was ordinarily conducted. 
Short vs. Home Ins. Co. (go Ne Y., 16, 43 Am. Rep., 138) in- 
volved the condition against the premises becoming vacant or 
unoccupied. The case seems to rest largely on the fact that the 
agent testified that it was his habit to make inquiry concerning 
matters that he regarded as important. Although there are one 
or two statements in the case concerning the duty of making 
inquiry, yet I am of opinion, in view of Weed vs. London, etc., 
Ins. Co. (116 N. Y., 106), and Quinlan vs. Providence, etc., Co. 
(133 N. Y., 356), that the New York Court of Appeals cannot be 
said to sanction the view that the fundamental conditions of a 
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policy may be disregarded. In Hoose vs. Prescott Ins. Co, (84 
Mich., 309) certain conditions upon which the validity of a policy 
depended had not been complied with, but the agent had actual 
knowledge of the facts, and the delivery of the policy was treated 
as a waiver of such conditions. In Hall vs. Niagara Fire Ins. 
Co. (93 Mich., 184) there was a waiver of the condition as to title, 
by the consent of the agent subsequently given to a transfer of 
the policy to a person who had acquired the fee-simple title. 
Miotke vs. Ins. Co. (113 Mich., 166) was a case which turned on 
the proposition that in view of the conduct of the agent in deal- 
ing with the assured, an ignorant foreigner, it would be a fraud 
to permit the company to avoid its policy. In Lycoming Ins. Co. 
vs. Jackson (83 Ill., 302) a finding in favor of the assured rested 
on testimony that the agent had actual knowledge as to the con- 
dition of the title. In Morrison’s Adm’r vs. Tennessee, etc., Ins. 
Co. (18 Mo., 262, 59 Am. Dec., 299) there was no provision in 
the policy concerning ownership. The case involves nothing 
but the doctrine of concealment. The holding in Quarrier vs. 
Peabody Ins. Co. (10 W. Va., 507) was that the existence of a 
deed of trust did not violate the condition as to sole and uncondi- 
tional ownership. In Georgia Home Ins. Co. vs. Holmes (75 
Miss., 390) there was a mortgage on the property. The assured 
had requested the agent to furnish an application and to inspect 
the house. The agent did not comply with these requests, but 
answered that he knew the property. It was held that the policy 
was issued on the presumed knowledge of the company, and it 
was not a defense that the agent was in error. Van Kirk vs. 
Citizens’ Ins. Co. (79 Wis., 627) involved the doctrine as to con- 
cealment. The citations to Wood on Insurance and May on In- 
surance are to the same point. | shall refer to the latter author 
hereafter. German, etc., Co. vs. Niewedde (11 Ind. App., 624) 
must be regarded as overruled by Sisk vs. Citizens’, etc., Co., 16 
Ind. App., 565. 

As to the further authorities upon the point under discussion 
which are found in the majority opinion, it must be admitted 
that the Supreme Courts of Nebraska, Montana, Washington 
and California, and perhaps Kentucky, as well as the opinion in 
Manchester Fire Ins. Co. vs. Abrams (32 C. C. A., 426) are prop- 
erly cited as holding that the condition as to ownership and title 
does not avoid the policy. In two instances there were dissents ; 


in some of the cases there was a mere assumption in the discus- 
sion that it was the doctrine of concealment which was involved; 
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while, in the cases which go further, it will be perceived that they 
also are based on the root error just referred to. 

[ turn now to the authorities which uphold my view. The fol- 
lowing cases evince the peremptory character of the condition 
here involved, or of a like condition: Geiss vs. Franklin Ins. 
Co., 123 Ind., 172; Syndicate Ins. Co. vs. Bohn, 12 C. C. A., 531; 
Waller vs. Northern Assur. Co. (C. C.), 10 Fed., 232; Crikelair 
vs. Citizens’ Ins. Co., 168 IIl., 309; Hinman vs. Hartford Fire 
Ins. Co., 36 Wis., 159; Hebner vs. Palatine Ins. Co., 55 Ill. App., 
275; Dumas vs. Northwestern Nat. Ins. Co., 12 App. D. C., 245; 
Duda vs. Home Ins. Co., 20 Pa. Super. Ct., 244; Brown vs. 
Commercial Fire Ins. Co., 86 Ala., 189; Liberty Ins. Co. vs. 
Boulden, 96 Ala., 508; Collins vs. St. Paul, etc., Ins. Co., 44 
Minn., 440; Weed vs. London, etc., Ins. Co., 116 N. Y., 106; 
Fitchburg Savings Bank vs. Amazon Ins. Co., 125 Mass., 431; 
Sisk vs. Citizens’ Ins. Co., 16 Ind. App., 565; Mers vs. Franklin 
Ins. Co., 68 Mo., 127; Barnard vs. Nat. Fire Ins. Co., 27 Mo. 
App., 26; Westchester Fire Ins. Co. vs. Weaver, 70 Md., 536; 
Phoenix Ins. Co, vs. Public Parks Co., 63 Ark., 187; Orient Ins. 
Co. vs. Williamson, 98 Ga., 464; Rosenstock vs. Mississippi 
Home Ins. Co., 82 Miss., 674. 

In the leading case of Syndicate Ins. Co. vs. Bohn (12 C. C. A., 
531), Sanborn, J., used the following language: “It is contended 
that the contracts in these policies which exclude the Bohns from 
insurance under them upon any interest but that of unconditional 
ownership are without binding force, because no inquiry re- 
specting their title was made by the companies, and no statement 
concerning it was made by the Bohns, when these policies were 
issued. But neither inquiry nor statement before the issue of 
the policies was requisite to the validity of these contracts. The 
policies themselves, containing as they did, the contracts that 
they should be void if the interest of the assured had not been 
truly stated to the company, or if it was not truly stated in the 
policy, or if it was not the sole and unconditional ownership, 
and a description of it was not indorsed on the policy, were 
pointed inquiries of the assured whether their interest was the 
sole and unconditional ownership of the property described, and 
their silence and acceptance of the policies was the answer. The 
policies themselves were notice to the Bohns that the companies 


deemed their interest that of unconditional ownership, that they 
insured them against loss to that interest only, and that they ex- 
pressly excluded every other interest from the insurance unless 
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the Bohns immediately notified them that they held a different 
interest, and caused a true description of it to be written into 
or indorsed upon the policies. The silent acceptance of the poli- 
cies by the Bohns closed these contracts, and bound them to the 
agreement tendered by the policies, that every interest of theirs 
but that of unconditional ownership was excluded from the 
promised indemnity.” 

In Waller vs. Northern Assur. Co. (C. C., 10 Fed., 232) the 
policy provided that “if the interest of the assured in the prop- 
erty be any other than entire, unconditional and sole owne rship 
of the property for the use and benefit of the assured, * 
it must be so represented to the insurer and so expressed in the 
written part of the policy, otherwise the policy will be void.” The 
interest of the assured was only a lien in the nature of a mort- 
gage given to secure a loan of about $5,000. This fact was not 
represented to the insurer, and was not stated in the policy. It 
was said by McCrary, J.: “There are strong reasons for uphold- 
ing and enforcing the provision of the policy under considera- 
tion. It is certainly a very reasonable and proper provision in a 
contract of insurance of this character, which requires the party 
seeking insurance upon property to state any facts which it is 


material for the insurer to know. Re 


The provision in 
question is therefore one which must be upheld and enforced, 
not simply upon the ground that it is a warranty, and therefore 
to be enforced independently of its materiality, but upon the 
ground that it calls for the disclosure of material facts. . 
But it is insisted that compliance with this provision of the policy 
was waived by the defendant company, because its agent, made 
no inquiry concerning the extent of plaintiff's interest, and plain- 
tiff made no statement upon the subject. The evidence does not 
support this position. The contract was that if the interest of 
the assured was any other than the entire, unconditional and sole 
ownership, then he was to represent the facts to the company, 
not that he was to disclose them truthfully if requested, or that 
he would make true and full answers to questions upon the sub- 
ject. The duty of disclosing his interest-—the same being less 
than the entire ownership—was plainly devolved upon the plain- 
titf, and for good reason, since he knew, and the agent of the 
company did not know, the facts. In other words, under the 
contract the defendant was authorized to assume that the prop- 
erty was owned absolutely by the applicant for insurance, unless 
the contrary was represented by him, and more especially in a 
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case where the applicant held what-appeared to be an absolute 
title. A waiver of this condition of this policy cannot, therefore, 
be presumed from the mere fact that the agent of the defendant 
made no inquiry upon this subject. The case might have been 
different if the plaintiff had been called upon to sign an applica- 
tion, and to answer written or printed questions touching his in- 
terest, and had failed to do so. In such a case the issuing of the 
policy notwithstanding a failure to answer some of the questions 
might well be held a waiver of such answers: Hall vs. Ins. Co., 
6 Gray, 186; Liberty Hall Ass’n vs. Ins. Co., 7 Gray, 265. And 
it may also be true that where the policy requires an applica- 
tion, and provides that it shall contain a full and true exposition 
of all the facts in regard to the condition, situation, value and 
risk of the property insured, a company insuring without such 
application may be held to waive the representations required to 
be embraced therein: Com. vs. Ins. Co., 112 Mass., 136. These 
authorities are not in point, for the reason that in the present 
case no written application was provided for in the policy, and, 
as already stated, the duty of divulging the fact that he was not 
the full owner of the property was devolved upon the plaintiff. 
Besides, it would be an unwarranted extension of the doctrine of 
estoppel to hold that a party may waive that, the existence of 
whichhe does not know, and is not in duty bound to ascertain.” 

In Dumas vs. Northwestern Nat. Ins. Co. (12 App. D. C., 245) 
the precise question which is here involved was before the court. 
In the course of a careful opinion, the court, after referring to 
said condition, said: “But it is said that all this is of no conse- 
quence, inasmuch as the defendant company made no inquiry as 
to the true condition of things, and there was no fraudulent con- 
cealment on the part of the plaintiff. And there is excellent au- 
thority for the doctrine that, ‘as to the ordinary risks connected 
with the property insured, if no representations whatever are 
asked or given, the insurer must be supposed to assume them; 
and, if he acts without inquiry anywhere concerning them, he 
seems quite as negligent as the insured, who is silent when not 
requested to speak:’ Clark vs. M’f’rs’ Ins. Co., 8 How., 235. 
The agents of insurance companies are usually experienced men, 
well informed as to the information which they should have in 
anticipation of the risk which they assume; and the rule is not 
unreasonable which would require them to make all due inquiry 
for the procurement of such information. Nor is it unreasonable 
that the insured should be held harmless from the. mere failure 
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to give information when he is not interrogated, and when, per- 
haps, he is not aware of the importance or immateriality of the 
matter to which the information should extend. But this is not 
a case of representation or misrepresentation, of failure to give 
information, or failure to elicit it by proper inquiry. The parties 
have deliberately put it into their contract, and have made it an 
essential condition of that contract, that the contract itself should 
not be binding if there was any mortgage on the property or the 
title was not that of unconditional ownership. There was no in- 
hibition by law against the insertion of such a condition in the 
contract, and it may well be that its insertion was a matter of 
precaution, to guard as well against the negligence or failure of 
agents to elicit proper information, as against the negligence or 
failure, not fraudulent, of persons seeking insurance to give such 
information. The condition is not illegal, and does not contra- 
vene any rule of public policy, and, even if its practical effect 
should be held to be to throw upon the insured party the burden 
of giving voluntarily the information which otherwise the in- 
surer would have been required to elicit by proper inquiry, we 
know of no rule of law that would preclude parties from con- 
tracting to that effect if they so desire.” 

Duda vs. Home Ins. Co. (20 Pa. Super. Ct., 244) is a well-con- 
sidered case upholding the views I am endeavoring to maiptain. 
[ refer to it for an explanation of the Pennsylvania cases. 

In Brown vs. Commercial Fire Ins. Co. (86 Ala., 189) the court 
said: “The assured, by accepting a policy in which such condi- 
tion is incorporated, becomes bound thereby; and, when he 
claims to enforce the contract and receive its benefits, he is es- 
topped from denying his assent to the stipulation.” 

In Weed vs. London, etc., Ins. Co. (116 N. Y., 106) a policy 
was issued to insure “Fistate of O. Richards.” Richards had 
deeded the property to one Dean Sage in trust to sell the same 
and distribute the proceeds of such sale pro tanto among the 
creditors of said Richards; any residue after the payment of 
debts to be reconveyed to said Richards or to his heirs. The 
agent who issued the policy knew of the failure of Richards, but 
did not know of the trust deed. There was a standard form of 
policy, and it was held that: “This condition as to the ownership 
of the property was precedent as to the attaching of the risk; 
and, as Richards’s estate had no title, it was broken upon the 
delivery of the policy. Upon this point of the case, therefore, the 
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plaintiff failed to prove a valid contract, and was not entitled to 
recover. 

In Collins vs. St. Paul, etc., Ins. Co. (44 Minn., 440) the court, 
after denying the right to a reformation of the policy upon the 
facts, said: “Even if so reformed, no recovery could be had, 
for the policy provides that the company shall not be liable ‘if 
the interest of the assured in the property is not one of absolute 
and sole ownership,’ and it appeared beyond controversy that 
the plaintiff had only a life estate in the property. Of course, she 
had an insurable interest, but that.interest was not insured. The 
policy expressly excluded from its operation any interest other 
than the absolute and sole ownership.” 

In Crikelair vs. Citizens’ Ins. Co. (168 IIl., 309, 310), Boggs, J., 
in delivering the opinion of the court, used the following lan- 
guage: “By the stipulation in the policy, the terms of which 
are plain, direct and unambiguous, the parties thereto agreed 
that if the insured property, at the time the insurance was ef- 
fected, was incumbered by chattel mortgage, the indemnity 
should not attach, but the policy should be void. This was the 
contract of the parties, deliberately made, and the only question 
presented is whether they are bound by it. They were compe- 
tent to enter into the stipulation, no rule of law was contravened 
by it, and there is no ground apparent to us upon which to base 
a claim of either estoppel or waiver. The law declared by the 
greater weight of authority is that where a policy contains a 
stipulation such as the one in the case at bar, and the property 
be at the time of the execution of the policy covered by a mort- 
gage, no recovery can be had unless it appears that there was a 
waiver or estoppel by which the company is precluded from rely- 
ing on the contract.” 

The text-writers may ordinarily be relied on to make an un- 
biased statement of the adjudications as they are, and therefore 
I quote briefly from some of the writers on the law of insurance. 
A late writer, after referring to the condition as to ownership 
and title which is found in the standard policy, makes this com- 
ment: “Without this requirement there would be no duty in- 
cumbent on the insured to state the character of his interest, pro- 
vided he had an interest that was insurable. The condition above 
quoted, however, requires a description of that interest, and it 
seems that the condition applies even to those policies that are 
issued without a previous application, for, if the policy does not 


elsewhere contain a statement of the character of the interest, 
VoL. XXXIV.—59. 
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it will be implied by reference to the latter condition, that tie 
interest is represented as being sole and unconditional: \ance 
on Ins., p, 443. Another writer says: “There is some conilict 
of authority on the question of the binding effect of provisions 
of this character in a policy issued without a written application. 
The weight of authority doubtless supports the view that the in- 
sured, by accepting the policy, is charged with knowledge of its 
contents:” Elliott on Ins., § 257. Still a third text-writer 
states the doctrine thus: “A condition that if the insured is not 
the sole, entire and unconditianal owner the policy shall be void 
is reasonable and valid, and violation of it will prevent recovery. 
And failure to disclose the real state of the title, if not sole, etc., 
will be fatal, although the insured was not questioned as to that 
fact:’” May on Ins., § 287a. In 13 Am. & Eng. Ency. of Law 
(2d Ed., 228) it is said: “Explicit questions are largely or 
wholly replaced by conditions that the interest of the insured 
must be truly stated, and that, if the title or interest is other 
than the one specified, it must be specifically described, or the 
insurance will be avoided; and the statements of title in the 
policy, where there are such conditions, are construed in the same 
manner as answers to express interrogatories. The conditions 
have the effect. of questions as to the nature of title or interest, 
and in case a statement thereof would be false or insufficient if 
made in answer to a question, or if the facts are not disclosed 
which would be required in such answers, there is a breach of the 
contract. Where such conditions are contained in the policy. 
and there is no statement of the title or specific interest, an ac- 
ceptance of the policy amounts to a representation, by the in- 
sured that his title or interest is that stated in the condition, and 
if his title or interest is substantially different the insurance is 
avoided.” 

The case of Geiss vs. Franklin Ins. Co. (123 Ind., 172) is de- 
serving of special attention, since it is a decision of this court, 
and involves practically the same question as the one before us. 
There was a condition as to sole, absolute and unconditional 
ownership in the policy; and among other items which the com- 
pany agreed to insure was a soda fountain and apparatus, which 
had been purchased under a conditional sale contract, and had 
not been fully paid for. It appeared in the evidence that the 
plaintiff was not aware of the legal effect of the contract of con- 
ditional sale, so far as it affected the ownership of the property, 
until he had taken professional advice after the fire. It was held 
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that the policy was entirely void. Mitchell, C. J., speaking for 
the court, said: “It is conceded that the assured was not the 
sole, absolute and unconditional owner of the soda fountain and 
apparatus connected therewith. It follows, as a matter of course, 
that, as applied to that item of property, the policy was void: 
Carpenter vs. German-American Ins. Co., 52 Hun, 249.. The 
question is, can it be upheld as respects the other separate and 
distinct classes of property? * * * We fully appreciate the 
unfortunate situation of the assured, but courts of law cannot 
be made asylums in which every person who has made a mistake 
can take refuge against his own contract deliberately entered 
into. Where the validity of the insurance is made to depend 
upon the assured being the absolute and unconditional owner 
of the true title of the property insured, a failure to set forth the 
title with substantial accuracy renders the policy void, not only 
as to the property the title to which is not truly represented, but 
all other property covered by the same policy and subject to the 
same risk. This is so even though the owner had no intention 
to deceive.” It thus appears that we have a case in our own 
Reports which the principal opinion is virtually overruling. 

The conclusion of the majority is opposed to principle, it is 
out of accord with the weight of authority, and it involves a dis- 
regard of the doctrine of stare decisis. As I have attempted to 
point out, this holding cannot be maintained if the court looks 
to the solemn dispositive agreement of the parties in determin- 
ing their rights. I cannot give my sanction to a decision that 
nullifies the most important element in the contract from the 
standpoint of the company. It is to be remembered that fire 
losses are in almost every instance paid out of the premiums 
received, and not out of the capital of the company. Careful 
people who read their policies are entitled to some considera- 
tion, and ought not to have their premiums enhanced by the fact 
that essential limitations of liability put into insurance policies 
are disregarded by the courts. I cannot better conclude this 
portion of my opinion than by calling attention to the following 
language of Story, J., in Carpenter vs. Providence-Washington 
Ins. Co. (16 Pet., 495): “The public, too, have an interest in 
maintaining the validity of these clauses, and giving them full 
effect and operation. They have a tendency to keep premiums 
down to the lowest rates, and to uphold institutions of this sort. 
so essential in the present state of our country for the protec- 
tion of the vast interests embarked in manufactures and on con- 
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signments of goods in warehouses. If these clauses are to be 
construed with a close and scrutinizing jealousy, when they may 
be complied with in all cases by ordinary good faith and ordi- 
nary diligence on the part of the assured, the effect will be to 
discourage the establishment of fire insurance companies, or to 
restrict their operations to cases where the parties and the 
premises are within the personal observation and knowledge of 
the underwriters. Such a course would necessarily have a 
tendency to enhance premiums, and to make it difficult to obtain 
insurances where the parties live or the property is situate at a 
distance from the place where the insurance is sought. But be 
these considerations as they may, we see no reason why, as these 
clauses are a known part of the stipulations of the policy, they 
ought not to receive a fair and reasonable interpretation accord- 
ing to their terms and obvious import. The insured has no right 
to complain, for he assents to comply with all the stipulations on 
his side in order to entitle himself to the benefit of the contract, 
while, upon reason or principle, he has no right to ask the court 
to dispense with the performance of his own part of the agree- 
ment, and yet to bind the other party to obligations which but 
for those stipulations would not have been entered into.” 

As to the question of pleading, I am of opinion that the an- 
swer of appellant was good without an averment that it had ten- 
dered a return of the premium. The holding of it after knowl- 
edge of the fact that the risk had never attached would at most 
operate as a waiver, and matter of that character ought, in the 
order of things, to come from the plaintiff. It appears to me 
that, if there is nothing further in the case than a failure of the 
minds of the parties to meet, the case is one for a return of the 
premium: New York Life Ins. Co. vs. Fletcher, 117 U. S., 519: 
Waller vs. Northern Assur. Co., 64 Iowa, Io1. 

I vote for a reversal. 
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COURT OF APPEALS OF NEW YORK. 


NELSON ET AL. 
v8. 


TRADERS’ INS. CO. or CHICAGo.* 


The policy covered merchandise “while contained in the three-story 
brick, metal-roof building with basement, situated”, etc., and provided 
that if the building or any part fell except as the result of fire, it 
should cease. The merchandise was contained in a store which occu- 
pied one end of a building otherwise used as a hotel, from which it 
was separated by lath and plaster partitions. 


Held, That the policy was avoided by a fall of the portion of the building 
used as a hotel. 

Appeal from Supreme Court, Appellate Division, Fourth De- 
partment. Action by Leroy E. Nelson and others against the 
Traders’ Insurance Company of Chicago. From an order of the 
Appellate Division sustaining defendant’s exceptions ordered 
to be held in the first instance by the Appellate Division after 
verdict directed in favor of plaintiffs, and granting a motion for 
a new trial, plaintiffs appeal. 


J. N. Hammonn, for Appellants. 
HrirAM R. Woon, for Respondent. 
Gray, J. 

The policy of fire insurance, upon which the plaintiffs sue, was 
issued by the defendant in the New York standard form, and 
covered a stock of goods in a store and basement occupied by 
them in the village of Seneca Falls, in this state. The defense 
made to the suit was that the insurance had ceased, by reason of 
the fall of the building, prior to the breaking out of the fire. The 
facts are not in dispute, and but a question of law is raised. The 
plaintiffs’ premises were in a part of a brick building, the four 
exterior walls of which were of brick. The interior of the build- 
ing was subdivided by lath and plaster partitions. The first floor 
was upon, and level with, the street. In the centre, a hall and 
stairway led from the street to the upper stories, and, with a 
partition extending to the rear, divided the floor. To the west 
of the stairway was the plaintiffs’ store, and beneath it was their 
basement. The part east of the stairway and the upper floors 


* Decision rendered, May 30, 1905. 
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of the entire building, as well as the basement on the east side, 
were used for hotel purposes. In March, 1902, the east wall of 
the building collapsed, and fell outward and into a vacant lot 
upon that side, and with it fell not only the whole easterly half 
of the building, but also a portion of that which was over the 
plaintiffs’ store. A range, in which there had been a fire, was 
precipitated into the mass of débris, and a fire broke out, which 
did not, however, reach to plaintiffs’ premises. It was conceded 
that it occurred after the collapse of the building, and, whatever 
the damage sustained by the plaintiffs, it was caused in the main 
by the efforts of the fire department to subdue the flames. The 
policy of insurance by its language covered the plaintiffs’ stock 
of merchandise 

While contained in the three-story brick metal roof building, 

with basement, situated on the south side of Fall Street, 
Ete. It contained this condition — 

If the building, or any part thereof, fall, except as the result 
of fire, the insurance by this policy on such building, or its 
contents, shall immediately cease.” 

I have not been referred to any decision by this court relating 
to this latter clause, and, so far as my examination has gone, 
there is none. It is argued for the appellants, in effect, that to 
give a literal reading to this condition of the policy, in such a 
case as these facts present, is unreasonable, and that it should be 
construed as referring to the “particular structure occupied by 
itself as a store for any special business,” and not to the general 
building. Such was the view taken by the dissenting justices be- 
low. In my opinion, the determination of the Appellate Divi- 
sion, that the insurance had ceased, was right. This was a con- 
tract, which, like any other contract, should be enforced 
according to its plain provisions. Its language is clear and un- 
ambiguous, and the provision or condition in question cannot 
be construed otherwise than it has been, without twisting the 
words, and thus rendering nugatory a limitation of the hazard, 
which it was not improper nor unfair for the insurer to impose. 
It was for the purpose of having contracts of insurance read 
clearly and intelligibly to the ordinary understanding of men that 
the Legislature, in 1886, provided for a uniform or standard 
policy of insurance. Insurers issuing policies were compelled to 
use one form of contract, whose meaning should not be obscured 
by unusual clauses nor concealed in a mass of verbiage, and 
whose provisions, being plain, could result in no injustice in 
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their enforcement. When such is the contract, the courts should 
not refuse to enforce the forfeitures or limitations which the 
parties are deemed to have agreed upon: Quinlan vs. Provi- 
dence-Washington Ins. Co., 133 N. Y., 356; Peabody vs. Satter- 
lee, 166 N. Y., 174. 

It was open to the plaintiffs to reject the policy of insurance 
unless modified in the particular respect, if they were unwilling to 
assent to this limitation of the hazards. The policy described the 
subject of insurance as “contained in the three-story brick metal 
root building,” etc., thus plainly evidencing the understanding 
as to the plaintiffs’ premises being within or forming a part of 
a building. Is there any doubt but what it was? Certainly not, 
and | think that it would be a perversion of the meaning of words 
to hold otherwise. What might be a reasonable application of 
the clause in the case supposed, of a row of stores,” erected by a 
number of men, under a common roof, is not dependent upon 
the present case. That would be an extraordinary situation, 
unlike the facts of this case, and presumably, would be the sub- 
ject of some stipulation. This building was one inclosure of 
brick walls, which was subdivided by lath and plaster partitions 
into spaces for stores and for rooms, to be occupied as landlord 
and tenants might agree. The plaintiffs’ premises were but a 
part of the one building, within the recital of the contract, as 
well as to the ordinary perception of the senses. There was 
nothing unusual nor extraordinary in the conditions which de- 
mands any straining of construction in order to prevent a failure 
of justice. The intent of the policy was that insurance should 
continue only while the building remained standing substantially 
as a building. If it should fall from the occurrence of a fire, the 
insurance company would become liable under its contract; but 
if it, or any material part of it, should fall before any fire broke 
out, and cause damage to the property insured, the insurer 
would not be liable. The contract was one of indemnity against 
a loss caused by fire, and not against a loss the proximate cause 
of which was in the working of some other agency. The mean- 
ing of the clause in question, when reasonably interpreted, is that 
the insurer is excused from its obligation by either the fall of the 
building as a structure, or of such a substantial and important 
part thereof as impairs its usefulness as such, and leaves the re- 
maining part of the building subject to an increased risk of a 
fire. I perceive no just reason for making an exception in the 
application of a material provision of this policy, which would 
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violate the contract for insurance by adding a risk excluded by 
its terms, and which the insurer was justified in excluding. It 
is quite competent, in so far as the provisions of a policy are 
concerned, to modify or to restrict them, or to describe more 
particularly the actual risk assumed, by a written indorsement 
upon the instrument. The Legislature left the parties free in 
that respect, and it would have been competent for them to do so 
in this case, if the intention had been to insure the plaintiffs’ 
premises as an independent or separate structure. As it is, this 
clause of the contract is plain; it is not unreasonable as a limita- 
tion of the insurance hazard, and, unless the court is to make a 
new agreement between the parties, it should be enforced. 

For these reasons, I advise that the order appealed from should 
be affirmed, and that judgment absolute should be ordered in 
favor of the defendant, upon the stipulation of the plaintiffs; 
with costs to the defendant in all the courts. 

Cullen, C J., and O’Brien, Bartlett, Haight, Vann and Werner, 
JJ., concur. 

Order affirmed, etc. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


PARKER 
vs. 
FARMERS’ FIRE INS. CO.* 
The insured wrote to the company that a party claiming to represent 1t 
had called on him, but did not examine the things saved; that they 


were left for the agent to view, and asking whether they could be 
moved. 


Held, That failure to answer the letter was not an admission that the party 
was an adjuster, authorized to waive proofs of loss. 


Exceptions from Superior Court, Berkshire County. Action 
by Mary D. Parker against the Farmers’ Fire Insurance Com- 
pany. There was a verdict for defendant, and plaintiff excepted. 


Joun F. Noxon and A. CHALKLEY COLLINS, for Plaintiff. 
Henry V. CUNNINGHAM and FREDK. W. Brown, for De- 
Sendant. 





% Decision rendered, May 17. 1905. 








1905.] Parker vs. Farmers’ Fire Ins. Co. ST 


LORING, J. 


The exceptions in this case were taken at a second trial of the 
action against this defendant, which was before this court on 
exceptions taken when it was tried with a similar action against 
the Middlesex Mutual Assurance Company, 179 Mass., 528. At 
the second trial the actions against both companies were tried, 


but exceptions taken in this action against this defendant only 


are before us. 

1. The plaintiff's first claim is that on the evidence at this trial 
the jury were warranted in finding that the defendant company 
waived a compliance with the clause requiring that a statement 
in writing shall be forthwith réndered to the company by the 
insured. ‘This case differs from the former in this: that here 
there was testimony that Davis said that “the losses would be 
settled at the same time, and that the companies would settle 
both losses.” But there is no evidence that Davis’s action is 
binding on the defendant, and therefore it is not necessary to 
consider whether this would of itself have been a waiver. In 
which connection, see Boruszewski vs. Middlesex Assur. Co., 
186 Mass., 589. The plaintiff has undertaken to make out 
Davis’s authority to act for the defendant by showing that she . 
got no answer to a letter written by her, dated October 31st, 
“properly addressed and stamped to the Farmers’ Insurance 
Company,” in which she stated that “a man who said he repre- 
sented your company and the fire marshal from Springfield, 
Mass., came here three days after the fire and saw my husband 
and myself, but did not look at the things we saved or go to the 
farm where the fire occurred. We have left the few things 
which we were able to save here at Mr. Smith Jones for your 
agent to view them, but they have not done so. I am here on 
expense and would like to move the goods away. Can I do so? 
Please let me know at once.” ‘There is no statement in the letter 
which can be fairly taken to be a statement that the man came 
as an adjuster, so as to make the defendant’s silence an admis- 
sion of the truth of that fact. We assume that, if Davis had 
authority to adjust the loss, any act of his dispensing with a 
written statement would have bound the defendant, as to which 
see Little vs. Phoenix Ins. Co., 123 Mass., 380. But as Davis 
was not shown to have had authority to act for the defendant in 
adjusting this loss, it is not necessary to consider whether what 
Davis did, not followed by further participation in adjusting the 
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loss, would have been enough to dispense with or postpone the 
rendering of the written statement called for by the policy. 

2. On the other issue; namely, whether this clause was com- 
plied with, there is no material difference between the evidence 
here and that before the court in 179 Mass., 528. 

Judgment for the defendant on the verdict. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


HOLDEN 
vs. 


METROPOLITAN LIFE INS. CO.* 


The statute of Massachusetts requiring copies of the application to be 
attached to the policy when referred to in the latter applies only to 
original applications and not to applications for revival of the policy. 


Exceptions from Superior Court, Suffolk County. Action by 
Hannah Holden, administratrix of the estate of John J. Holden, 
deceased, against the Metropolitan Life Insurance Company. A 
verdict was directed for defendant, and plaintiff excepted. 


DANL. V. McIsaac, for Plaintiff. 
Wm. M. BuTLER and Guy W. Cox, for Defendant. 


HAMMOND, J. 

The policy having lapsed, the insured, desiring to have it re- 
vived, made an application for that purpose, and upon that 
application it was revived. In this application there was a war- 
ranty that the insured had not been rejected by other insurance 
companies. At the trial the defendant showed by uncontra- 
dicted evidence that the insured, previous to taking out the 
policy, had been rejected by other insurance companies; and it 
contended, among other things, that the warranty had been 
broken, and consequently that the contract of revival was void. 
To this, so far as respected the application for revival, the plain- 
tiff contended that this application should have been attached to 
the policy, and that, not having been so attached, it could not be 
admitted in evidence, nor could the evidence of the breach of 


* Decision rendered, May 1, 1905. 





1905. ] Holden vs. Metropolitan Life Ins. Co. 939 


warranty be admitted. The court admitted the application and 
the evidence as to the breach of warranty, ruled that “the appli- 
cation for revival is not itself a policy of insurance,” and that, 
inasmuch as the uncontradicted evidence showed “that prior to 
the application for revival the assured had been rejected for in- 
surance in other life insurance companies,” “the warranties con- 
tained in the revival were therefore violated, and the revival did 
not take effect”; and, having so ruled, directed a verdict for the 
defendant. 


Although not stated with much precision, the ruling of the 
court, in substance, was that Rev. Laws, c. 118, § 73, did not re- 
quire a copy of the revival application to be annexed to the 
policy. We are of opinion that the ruling was correct. That 
section provides that 

Every policy which contains a reference to the application of 

the insured, either as a part of the policy or as having any 

bearing thereon, must have attached thereto a correct copy of 
the application, and, unless so attached, the same shall not be 
considered a part of the policy or received in evidence. 

An inspection of this policy shows that, it does not contain a 
reference to the application of the insured, either as a part of the 
policy or as having any bearing thereon. It is true that there is 
a statement upon the policy that, having lapsed, it is revived 
upon certain warranties contained in the revival application ; 
but this relates simply to the terms of the revival, and not to the 
terms of the original policy. The terms of the policy as such 
remain as before. The language of the statute plainly has refer- 
ence to an application upon which the original policy is issued, 
and not to any contract of revival. This view of the statute is 
further confirmed by the next clause in the same section, which 
provides that “each application for such policy shall have printed 
upon it in large, bold-faced type, the following words: ‘Under 
the laws of Massachusetts, each applicant for a policy of insur- 
ance to be issued hereunder is entitled to be furnished with a 
copy of this application attached to any policy issued thereon.’ ” 
The defendant does not seek to avoid the policy for any viola- 
tion of its provisions, but seeks to avoid the contract of revival 
upon the ground that it was void from the beginning, and the 
policy never was in law revived. Since the policy had lapsed, 
and the revival was void, the court rightly ordered a verdict for 
the defendant. é 


Exceptions overruled. 
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SUPREME COURT OF IOWA. 


KRELL 
v8. 
CHICKASAW FARMERS’ MUT. FIRE INS. CO.* 


The application represented that there would be no fire in the insured 
barn, except in a tank heater, and the policy in which it was embodied 
provided that any more hazardous change in the use of the building 
or any fire, except as stipulated, should render it void. 


Held, That under statute of Iowa a breach of warranty was generally no 
defense unless it contributed to the loss or increased the risk. 
Whether the use of a feed cooker instead of a tank heater increased 
the risk was for the jury. 

There was no harm in excluding expert evidence as to the use of a feed 
cooker increasing the risk where the’real question was whether the 
risk was greater than from a tank heater. 

The burden is on insured to show that such change did not increase the 


risk. 
Appeal from District Court, Howard County. Action upon 
policy of insurance. Judgment for plaintiff, and defendant ap- 
peals. 


M. E. GEISER, for Appellant. 
SPRINGER, CLARY & CoNnDON, jor Appellee. 


WEAVER, J. 

It is conceded that plaintiff held a policy of insurance issued by 
the defendant company upon his barn, and that during the term 
provided for in said policy the building and contents were de- 
stroyed by fire. The defendant denies any liability on account of 
said loss because it is alleged that plaintiff, in violation of the 
terms and conditions of the contract, and without defendant's 
consent, placed in his said barn a stove or feed cooker, in which 
fire was used, kept and maintained, thereby increasing the haz- 
ard of loss and rendering the policy null and void. By a second 
count of the answer it is alleged that, in his application for the 
policy sued upon, plaintiff falsely and fraudulently represented 
that no fire was kept or used in the barn. At the close of the 
testimony the defendant moved for a directed verdict in its 
favor, which motion was overruled, and thereafter the court di- 
rected a verdict for the plaintiff. Exception is taken to each of 
these rulings. 


% Decision rendered, July 12, 1905. 
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For reasons which will more fully appear in the further dis- 
cussion of the case, we think there was no error in refusing the 
defendant's motion for a directed verdict. The sustaining of the 
motion in plaintiff’s favor presents a more serious question. The 
plaintiff's application for a policy upon his dwelling house and 
barn contains, among other things, the following questions and 
answers subscribed by him :— 

Is there fire now used or will it be used in buildings on the 
premises, except dwellings? Yes. If so, where? Tank 
heater. Do any of the stovepipes pass through board parti- 
tions or floor? No. Are they properly secured? Yes. Will 
you keep your fire apparatus, stovepipes and chimneys in 
good order, and take proper care of matches and ashes? Yes. 
Said application, which is embodied in the body of the policy, 

contains also the following clause :— 

Any change in the use of the buildings insured which in- 
creases the risk, or any change in the occupancy thereof, the 
use of fire in buildings otherwise than heretofore stated * * * 
will render this policy void. 

The evidence tends to show that at the date of the applica- 
tion and policy there was in fact no fire used in the barn, but 
thereafter, in the shed or addition constituting a part of the 
insured building, plaintiff placed a feed cooker, with pipe passing 
through the outer wall. In this cooker he had from time to time, 
for several months before the loss, used fire for the purpose of 
cooking feed for his live stock. Whether the fire which destroyed 
the barn originated from the use of the feed cooker, does not 
clearly appear. Nothing is shown to sustain the defense based 
on alleged false and fraudulent representations or fraudulent 
warranties in the application, and this issue was properly with- 
drawn from the jury. The application, in the questions and an- 
swers above quoted, clearly contemplates that fire may and will 
be used in a tank heater placed in the barn, and, had it appeared 
that this was the extent of the change in use or occupancy of 
that building, the ruling of the trial court could be readily sus- 
tained. It is shown, however, that “tank heater” and “feed 
cooker” are not synonymous terms, but indicate heating devices 
of somewhat different character. Under a strict application of 
the doctrine of warranties in contracts of insurance which for- 
merly prevailed, this variance from the terms of the agreement 
would perhaps avoid the policy and prevent a recovery by the 
plaintiff. But under our insurance statutes (Code, § 1743), and 
other related provisions, this rule has been much relaxed, and a 
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breach of the so-called warranties or provisions constitutes, gen- 
erally speaking, no defense, if it appear that such breach did not 
occasion or contribute to the loss. Under the proviso of the 
section above cited, the defense based on a change in the use or 
occupancy of the insured building is still good, if such change 
makes the risk in fact more hazardous. In the very nature of 
things, whether the breach of the alleged warranty or promise 
contributed to the loss, and whether there was in fact any change 
in the use or occupancy contemplated by the terms of the appli- 
cation, and, if so, whether such change rendered the risk more 
hazardous, are ordinarily questions for the determination of the 
jury. We find nothing in the record before us which takes the 
case out of this general rule, and, in our judgment, the defendant 
was entitled to go to the jury upon the issue presented by the 
first count of its answer. 

The defendant offered testimony by a witness who claimed to 
have had a large experience in such matters to the effect that the 
use of a feed cooker in a barn under circumstances such as were 
shown in this case increased the hazard of loss by fire. An ob- 
jection to this class of evidence was sustained on the ground that 
the facts assumed did not present a case for expert evidence. 
Upon the general question thus raised this court seems to have 
ruled in favor of the position taken by the defendant: Mitchell 
vs. Ins. Co., 32 Iowa, 424; Russell vs. Ins. Co., 78 Iowa, 216. 
But the error, if any, in the ruling complained of, was without 
prejudice. The real question upon which the defendant was en- 
titled to be heard and to offer evidence was whether there was 
any greater hazard of loss by fire on account of the use of the 
feed cooker in the barn than would have been occasioned by the 
use therein of a tank heater; but the interrogatory put to the 
witness, instead of asking an expert opinion upon that question, 
simply demanded whether the placing and using of a feed cooker 
in the barn, where no fire had ever been used before, would have 
the effect to increase the hazard. This inquiry, under our inter- 
pretation of the policy, was irrelevant and immaterial, and the 
exclusion of the answer is something of which the defendant 


cannot complain. Some other rulings upon the introduction of 
testimony are excepted to, but we find none which in our opinion 
involves prejudicial error. 

The defendant insists that the policy, properly construed, does 
not permit the use of fire in the barn, either in a tank heater or a 
feed cooker, or in ary manner whatever. On the other hand, 
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it is the contention of the plaintiff that the affirmative answer to 
the question in the application whéther fire will be used in the 
‘buildings other than the dwelling house gives an unrestricted 
right to use fire in any and all methods in which it is ordinarily 
employed for heating or cooking purposes, and that the answer 
“Tank heater,” given to the next question, “Where?” is mean- 
ingless, and does not narrow or limit the right reserved by the 
answer to the first question. We think neither position is sound, 
and that the terms employed, fairly construed, must be held to 
mean by the first answer that the insured reserved the right to 
use fire in the barn, and by the second answer he represented 
that such fire was to be used in a tank heater. If, as a matter of 
fact, a feed cooker differs materially from a tank heater, it was a 
technical violation of the terms of the policy; but if the facts are 
such that a jury could properly find that the use.of a fire in the 
former device or apparatus cid not increase the hazard over that 
which would have been created by the latter, and the change or 
substitution did not in fact cause or contribute to the loss, then 
the failure to observe the conditions of the policy in this respect 
constitutes no defense, and plaintiff is entitled to recover. If, 
however, these facts are not made to appear, then no recovery 
can be had. Counsel for appellee seem to proceed on the theory 
that, the change or substitution of the feed cooker for the tank 
heater being established, the burden is upon the defendant to 
show that the change contributed to the loss, but such is not the 
statute. The provision is (Code, § 1743), that a violation of a 
condition of the policy shall not defeat the right of recovery 
thereon “if it shall be shown by the plaintiff” that such violation 
did not contribute to the loss. This clearly places the burden as 
to this fact upon the insured. 

There was no error in granting a change of venue from Chick- 
asaw County. While a denial of the application would probably 
not have been erroneous, the trial court is vested with a wide 
discretion in such matters, and we see nothing in the record to 
indicate that such discretion was here abused. 

Other questions argued are upon matters not vital or material 
to the issue presented, or are such as are not likely to arise upon 
a retrial. 

it may properly be further said that the policy in suit is some- 
what unusual in respect to its form and contents. It opens with 
a single sentence to the effect that the company “insures the ap- 
plicant in accordance with the following copy of application and 
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Articles of Incorporation and By-Laws on the back of this cer- 
tifcate.” Following this statement is a copy of the application 
in full, to which is attached the further statement that. “upor 
approval whereof” the company “has caused these presents to 
be signed by its president and attested by its secretary.” ‘This, 
with the date and the signature of the officers, constitutes the 
eniire contract. The articles and by-laws printed on the back 
contain no provision which is here in controversy, and we are 
obliged to look to application alone for the terms of the agree- 
ment. That instrument is not in all respects free from ambiguity 
and uncertainty, and, in accordance with the well-established 
rule of insurance law, these terms of doubtful or equivocal mean- 
ing must be construed most strongly in favor of the insured. 
For the reasons hereinbefore stated, a new trial must be or- 
dered, ana the judgment appealed from is therefore reversed. 


SUPREME COURT OF IOWA. 





LUNDVICK Et At. 
vs, 
WESTCHESTER FIRE INS. CO. or New York.* 


Evidence of the invoice value of property at a previous time and place is 
not evidence of its present value in the absence of the comparative 
character of the two values. 

Proofs of loss are not proofs of the value of the property described, and 
instructions to that effect are error. 

Appeal from District Court, Webster County. Suit on a fire 
insurance policy. Jrial to a jury, and a verdict and judgment for 
the plaintiffs. The defendant appeals. 


WriGcut & NUGENT, for Appellant. 
HEALY Bros. & KELLEHER, for Appellees. 


SHERWIN, C. J. 

The policy in suit insured a stock of millinery goods and store 
furniture and fixtures located in Ft. Dodge, Iowa, where the fire 
occurred in the latter part of June, 1902. A part of this stock 
and some of the fixtures were formerly owned by one C. V. 


*% Decision rendered, July 12, 1905. 
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Lundvick, and kept by him in stock prior to February, 1go1, in 
Lake City, Iowa, a small town distant from Ft. Dodge about 
forty miles. In February, tgo1, C. V. Lundvick availed himselt 
of the bankrupt law, and the goods in question were turned over 
to a trustee, who had them invoiced in September of the same 
vear. ‘The appellant attempted to prove the value of these goods 
at Lake City at the time of the invoice thereof in September, 
1901, but was not permitted to do so, and complains of the rul- 
ing. There was no evidence that the property was of the same 
value at that time and place as it was when destroyed by the 
fire in Ft. Dodge in June, 1902, nor was there evidence tending 
to show the comparative value thereof. The policy undertook 
to pay the value of the insured property at the time and place of 
the loss, and it is fundamental that evidence of its value at some 
ciher place and time was incompetent, unless it was also shown 
that its value at both times and places was practically the same, 
or unless the difference in value, if any, was pointed out. Miss 
Gabriel, one of the witnesses by whom the appellant proposed 
to prove the value at Lake City, was undoubtedly competent to 
testify thereto; but for the reasons stated the testimony offered 
was incompetent. The rule applies as well to the testimony 
offered touching the value of certain show cases and a stove at 
Lake City. It may be, as contended by counsel, that property of 
that kind had no particular market value, and that its actual 
value could be shown, but, admitting the correctness of the 
rule for the purpose of this case, the testimony was incompetent 
fot the reason that no foundation was laid for its use. 

The appellant alleges error in admitting in evidence certain 
pages of an invoice of the property, made shortly before the fire. 
As the entire invoice went in on the appellant’s statement that it 
had no objection thereto, there is no merit in its present conten- 
tion. 

In its sixth instruction the court told the jury that in deter- 
mining the loss sustained by the plaintiffs it should consider the 
kind of property lost or damaged, its age and condition, the 
length of time it had been kept in stock, and the manner in which 
it had been kept, handled and packed. In the same instruction 
the jury was told to consider the invoices in evidence, and the 
difference between the invoice price and the reasonable market 
value of the goods in Ft. Dodge immediately before the fire and 
the decrease in value thereof on account of the fire, and all other 


lacts and circumstances showing the real loss sustained by the 
VoL. XXXIV.-60. 


TRE TS Se 


is 
§ 
% 
' 
tt 
B 
t 


srs 


eee 
reed 


prin eae 








946 Insurance Law Journal. [ Oct., 


plaintiffs. It is said that the instruction precluded a considera- 
tion of the testimony showing the depreciation in value occa- 
sioned by the age and manner of handling the goods before the 
fire. The instruction as a whole was fair, and it will not bear the 
construction given it by the appellant. 

The court gave the following instruction: “Certain invoices 
and proof of loss have been introduced in evidence. You are 
instructed that the same should not be taken by you as con- 
clusive evidence of the fair market value at Ft. Dodge, Iowa, of 
the property described in said invoices and proof of loss, but the 
same is allowed in evidence before you only as a memoranda to 
assist vou in determining such fair and reasonable market value 
of such property under the evidence in the case.” The proof of 
loss was not competent to prove the facts connected with the 
loss or the value of the property destroyed or injured: Neese 
vs. Farmers’ Ins. Co., 55 lowa, 604; Lewis vs. Burlington Ins. 
Co., 80 Iowa, 250; Edgerly vs. Farmers’ Ins. Co., 48 Iowa, 644. 
Yet the instruction clearly directed the jury that it might so con- 
sider it. ‘The appellees contend, however, that, as the proof of 
loss was competent for other purposes of the trial, the appellant 
should have asked an instruction limiting its effect as evidence 
if it apprehended that the jury might consider it in finding the 
amount of the plaintiffs’ loss. This was held to be the rule in 
Edgerly vs. Ins. Co., supra, but in that case the jury was not in- 
structed to consider the proof of loss in determining the plain- 
tiffs damage. as it was in the instant case. The paper being 
competent for certain purposes, the court was not bound to limit 
its effect, unless called upon to do so. But the rule does not go 
further, and warrant an instruction erroneous in itself, for a party 
has the right to presume, and to rely upon the presumption, that 
the instructions given will correctly state the law, and if they do 
not do so he may justly complain, although he made no request 
covering the subject. 

The other errors assigned are not likely to arise on a retrial of 
the case, and we need not discuss them; and for the reason that 
we must reverse the case because of the instruction set out we 
shall not consider the sufficiency of the evidence. 

Reversed. 





1905.] Newton et al. vs. Theresa Village Mut. Fire Ins. Co., &c. 


SUPREME COURT OF WISCONSIN. 


NEWTON ET AL. 
vs. 
THERESA VILLAGE MUT. FIRE INS. CO 


SAME 


vs. 


) 
! 
v8 
WATERLOO MUT. FIRE INS. CO. 
J 


DE FOREST MUT. FIRE INS. CO.* 


The burden is on the insurer to show fraud in proofs of loss. 


Where the evidence showed that the errors in the proofs might well have 
been due to unbusinesslike methods and careless blundering, a finding 
by the court that the false swearing was not willful was not error. 


Inventories were required to be taken once a year. An inventory was 
taken in February, and again in April of the following year preceding 
the fire. 


Held, That this was sufficient compliance. 


A statute provided that the policy should not limit the amount to be 
paid in case of loss below the actual cash value of the property, if 
within the amount of insurance for which the premium was paid. 


Held, that the provision referred to the value of the property destroyed, 
not the property insured. 


Appeal from Circuit Court, Dodge County. Actions by 
Theodore Newton and another against the Theresa Village Mut- 
ual Fire Insurance Company, the Waterloo Mutual Fire Insur- 
ance Company and the De Forest Mutual Fire Insurance Com- 
pany. From judgments in favor of plaintiffs in each case, each 
defendant prosecuted a separate appeal. 


Statement of facts by WINSLOW, J. 

This is a consolidated action to recover upon three standard fire 
insurance policies issued by the defendant companies, respect- 
ively, on a stock of groceries which was owned by the plaintiffs 
in the city of Beaver Dam, and destroyed by fire a little after 


* Decision rendered, June 23, 1905. 
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midnight on the morning of June 21, 1903. The defenses relied 
upon were (1) that the plaintiffs were guilty of fraud and false 
swearing, after the loss, in including in their statement of prop- 
erty destroyed goods that had never been received, and were 
not in fact in the store at the time of the fire; (2) that the plain- 
tiffs failed to take an annual inventory, as they had agreed to do 
in their applications, and as specifically required by the terms of 
the De Forest policy; (3) that, as to the De Forest Insurance 
Company, they failed to keep their inventory book in the safe, as 
required by the policy. The case was tried by the court without 
jury. The court found against the contentions of the defendants 
on all points; also that the total value of the property destroyed 
was $5,460.22, which was covered by insurance, amounting to 
$5,700; to wit, $1,200 in the Theresa Company, $1,500 in the De 
Forest Company, $1,500 in the Waterloo Company, and $1,500 
in the Mayville Mutual Insurance Company. Judgment was ren- 
dered against the Theresa Company for 12/57 of the amount 
of the loss, and against each of the other two companies for 15/57 
of the loss, and the defendants each appeal. 


RICHMOND LAMB & JACKMAN (C. F. LAms, of Counsel), for 
Abpellant, 


M. E. BurRKE, for Respondents, 


WINSLOW, J. (after stating the facts). 

The defense chiefly relied on was that the plaintiffs were guilty 
of fraud and false swearing in making their proofs of loss. It is 
admitted that, in stating the amount of the loss in their proofs, 
merchandise to the amount of $128.51 was included in the gross 
amount of property claimed to have been destroyed, which had 
been ordered before the fire but had not been received at the 
time of the fire; and it is also admitted that upon their examina- 
tion in Milwaukee, after the making of the proofs, they testified 
that these goods had actually been received before the fire, ex- 
cept as to three invoices from Walshe, Boyle & Co., of Chicago, 
amounting to $39.61, which they finally admitted had not been 
received. ‘They claimed that these false statements were made 
through innocent mistake, while the defendants claimed that 
they were willfully made, and this was the issue to be decided. 
Upon this issue it was incumbent upon the defendants to prove 
the alleged willful fraud by clear and satisfactory evidence. The 
trial court having found that it was not so proven, it becomes 
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necessary to examine the evidence to ascertain whether it can 
be said that this finding is against the clear preponderance of 
the evidence. 

The invoices in question were six in number; as follows: 
Swift & Co., Chicago, $14.75 and $9.70; Durand & Kaspar Co., 
Chicago, $64.45; and Walshe, Boyle & Co., Chicago, $12.21, 
$24.95 and $2.45. The bill of the Durand & Kaspar goods was 
dated June 20, 1903 (being the day preceding the fire), and was 
received by the plaintiffs on the same day. The bills of the 
Walshe, Boyle & Co. goods were dated June 22, 1903, and the 
dates of the Swift & Co. bills do not appear, but all of the goods 
represented in these invoices arrived at the railway station in 
Beaver Dam after the fire (although ordered before), and were 
receipted for by the plaintiff Rissman on June 25th. Adjusting 
officers representing the various insurance companies arrived on 
the ground on June 22d, and came again June 20th, but at neither 
date had the salvage been ascertained or the undamaged goods 
separated from the damaged goods, so that nothing was done. 
They finally returned to adjust the loss on July 13th, and at this 
time went over the entire situation with the plaintiffs. At this 
meeting the plaintiffs produced their books and the last inventory 
taken by them, dated February 10, 1902, as well as all invoices 
of goods purchased since the inventory, including the invoices 
in question. Upon the bills payable account in the ledger the six 
invoices in question were entered, and all dated June 20, 1903. 
The insurance adjusters made up a statement of the loss in sub- 
stantially the following manner: They started with the amount 
of the inventory of stock of February 10, 1902, being the sum 
of $6,524.55, and deducted therefrom 20 per cent for deprecia- 
tion, added outstanding accounts and cash on hand, making a 
balance of $5,661.06. They then took the amount of credit pur- 
chases and cash purchases since the inventory, less rebates, 
goods returned, bills for advertising, and “bills entered after the 
fire, $39.61,” making $17,347.40. In this sum the amount of 
credit purchases was $15,780.12, and was obtained from the bills 


payable book and invoices, and included the six invoices in ques- 
tion. The item of “bills entered after the fire” referred to the 
Walshe, Boyle & Co. invoices, which the insurance adjusters 
testify were then admitted by the plaintiffs not to have been 
received. This amount of $17,347.40 was then added to the pre- 
vious amount of $5,661.06, making a total on one side of the 
account of $23,008.46. On the other side, they took the total 
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cash and credit sales since February 10, 1902, less 25 per cent 
profit, and added thereto the personal accounts of both Newton 
and Rissman and cash on hand, making a total of $18,534.79. 
Deducting this from $23,008.46, they obtained a balance of $4,- 
473-67, from which a further deduction of $384.56 salvage was 
made, leaving a net loss of $4,089.11. 

During the negotiations the insurance adjusters became sus- 
picious of the six invoices in question, and it appears that one 
of them took them from the file of invoices, without mentioning 
the fact to the plaintiffs, and went to the railway station, and 
there ascertained that the goods were receipted for by the de- 
fendant Rissman on the 25th of June. The adjuster retained 
possession of the invoices for further investigation, and the) 
were not seen again by the plaintiffs until they were produced by 
the defendants upon the trial, with the exception of the Swift 
bills, which do not seem to have been accounted for. No agree- 
ment was reached at this meeting, but a copy of the statement 
made by the adjusters was left with the plaintiffs. The plain- 
tiffs prepared formal proofs of the loss, and served the same 
August 2d. The proofs were prepared for them by an expert, 
Mr. Brennan, of Milwaukee, after an interview with the plain- 
tiffs at Beaver Dam, from papers and books then furnished him 
by the plaintiffs, including the adjusters’ statement before re- 
ferred to. The statement of loss attached to the proofs placed 
the net value of goods destroyed at $7,197.49, in place of $4,080.- 
It, as figured by the adjusters. The credit purchases are figured 
at $15,780.12, thus including the six invoices in question, but the 
item of deduction for “bills entered after the fire, $39.61,” does 
not appear. No deduction for depreciation from the inventors 
of February !0, 1902, was made, and the profits were figured at 
33% per cent instead of 20 per cent, and the difference in these 
two items accounts for the principal part of the discrepancy be- 
tween the adjusters’ balance and the balance as appearing by the 
proofs. After the service of the proofs, and on September 2, 
1903, the plaintiffs were examined on oath at Milwaukee, and 
Mr. Newten testified that no merchandise received after the fire 
was included in the proofs of loss, and Mr. Rissman testified 
directly that the Durand & Kaspar goods were received before 
the fire and burned, but admitted that the Walshe, Boyle & Co. 
goods were not received till after the fire. This action was 
commenced December 9, 1903, and in the complaint it was al- 
leged that goods to the amount of $7,197.40 were destroyed by 
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the fire. Upon substantially these facts the defendants claim that 
willful fraud was clearly proven. 


Upon the other side, the plaintiffs testify directly that the in- 
clusion of the six invoices in the proofs and statement was en- 
tirely an innocent mistake. They point to the fact that they 
freely laid all the invoices before the adjusters, although some 
of them bore date after June 2oth, and hence would on their face 
show that the goods could not have been received, that these 
invoices were taken away by the adjusters on July 13th, and 
that they did not see them again till the time of the trial; also 
that they did not personally draw the proofs, but gave to their 
expert who drew the proofs all the papers, including the ad- 
justers’ statement, in which the credit purchases appeared at 
$15,780.12, and the deduction of the Walshe, Boyle & Co. bills 
also appeared. 

Mr. Rissman explains his receipt for the goods on June 25th 
by stating that he went to the depot with his teamster to get 
some goods of whose arrival he had been notified; that there 
were other teams waiting for goods, and that he went in the 
station and signed receipts on several freight bills, the top one 
of which contained the initials of Walshe, Boyle & Co., and he 
supposed they were all Walshe, Bovle & Co. goods; that he 
told the teamster to wait and get the goods and bring them to 
the salvage room, and did not wait to see what they were; and 
this is substantially corroborated by the teamster. As to the 
Durand & Kaspar goods, he testified that he had told his part- 
ner, Newton, to order them in the middle of the week, and that 
he supposed they had arrived on Saturday, as such orders usually 
did. There was evidently much confusion and some excitement 
at this time as the result of the fire, the separation of the salvage, 
and the search for the inventory book, which was at first thought 
to have been burned, and it would be natural enough that there 
should not be much system in the management of affairs. The 
bills themselves were comparatively small in amount, and, while 
there is certainly evidence tending to show that their inclusion 
in the proofs was willful, we are not prepared to say that the evi- 
dence necessarily calls for that conclusion in opposition to the 
findings of the trial court. Careless men doing business with 
unbusinesslike methods might easily make such blunders, and 
the trial court, with the witnesses before him, may well have 
reached the conclusion that honest blundering and carelessness 
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was the true explanation of the entire difficulty. We cannot, 
therefore, reverse the judgment upon this ground. 

The objections that an inventory was not taken once a year, 
and that the inventory was not kept in a safe, may be easily 
disposed of. It is conceded that if the evidence was sufficient 
to establish the fact that the inventory produced was in fact the 
inventory taken February 10, 1902, the fact that it was not in 
the safe at the time of the fire becomes immaterial. We consider 
the evidence sufficient on this point, and hence this objection is 
fully met. 

The original policies, of which the present policies were is- 
sued by way of renewal, were issued, two in November, 1900, and 
one in June, 1901. Inventories were taken in April, 1901, and in 
February, 1902, and from this latter date until the happening of 
the fire no inventory had been taken, thus leaving an interval of 
sixteen months. The requirement is that an inventory be taken 
once a year. It would be unreasonable to construe this as mean- 
ing that each inventory must. be taken exactly twelve months 
after the preceding one, on pain of a forfeiture. Had an inven- 
tory been taken in July, and the fire occurred in August, we think 
it could not be reasonably claimed that the requirement that an 
inventory be taken once a year had been breached. We there- 
fore conclude that there had been no breach at the time of the 
fire in June. 

The final contention made is that the court erred in requiring 
each company to pay its pro rata share of the entire loss, when 
the policies of the Theresa and De Forest companies contained 
the following stipulation as a rider :— 

Permission is hereby granted for other insurance to an 
amount including this policy aggregating not to exceed sev- 
enty-five (75) per cent of the actual cash value of the property, 
provided however that if at the time of the fire the total insur- 
ance on the property shall exceed said seventy-five (75) per 
cent, this policy shall hereby become void in the proportion of 
such excess to such total insurance. 

In reply to this contention, it is argued that such a provision 
is in violation of section 1943a, Rev. St., 1898, which reads as 
follows :— 

No fire insurance company doing business in this state shall 
issue any policy containing any provision limiting the amount 
to be paid in case of loss below actual cash value of the prop- 


erty, if within the amount of the insurance for which premium 
a * > > 
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This provision is not as clear in its meaning as could be 
wished, but the evident intent is to guaranty that the insured 
shall, under the circumstances named, receive the full benefit of 
the amount of the insurance for which he pays. The words “cash 
value of the property” evidently refer to the property destroyed, 
not the property insured. Supplying the missing word, the pro- 
vision simply means that if the total cash value of the property 
destroyed is less than the total insurance, as in this case it was, 
no provision attached to the policy shall be effective to reduce 
the amount to be paid by the insurance companies to a sum less 
than that cash value. Such was the case here, and consequently 
the so-called “three-quarters clause” has no effect. 

Judgments affirmed. 


SUPREME COURT OF WISCONSIN. 


GOLDMAN 
v8. 
FIDELITY & DEPOSIT CO. OF MARYLAND.* 


The burden of showing falsity in statements in the application is on the 
defendant, and such falsity cannot be relied on when not pleaded in 
defense. 

In an action on an employers’ indemnity policy, where the application 
stated that the cash in the custody of employee at any one time was 
about a specified amount, it was no defense that the sum was exceeded 
at the time of embezzlement where it appeared that the amount was 
unusual, and there was no evidence of any previous excess. 

Where the company did not object, when notified of the embezzlement, of 
delay in the notice, but called on the insured to try to get a settlement 
with the employee, and to make up proofs, and to prosecute him, 
delay in giving notice was waived. 

Entries and reports of employee in the course of his work were admissible 

as evidence against his surety. 


Appeal from Circuit Court, Brown County. Action by H. 
Goldman against the Fidelity & Deposit Company of Maryland. 
From a judgment in favor of plaintiff, defendant appeals. 


Statement of facts by DopGE, J. 
\ction upon a bond conditioned for the reimbursing to the 
plaintiff such pecuniary loss as he might suffer by any act of 


* Decision rendered, June 23, 1905. 
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larceny or embezzlement on the part of one O’Brien, his em- 
ployee; the complaint alleging an embezzlement to the amount 
of $470. The bond was issued upon the application of O’Brien, 
but, before its issue, a statement from the plaintiff was obtained 
upon a written blank declaring that the company desired an- 
swers to the questions therein as conditions precedent and as the 
basis of the bond applied for answers to which questions were in- 
serted by plaintiff, and the same signed by him. The bond pro- 
vided it should become void if the employer should fail to notify 
the company of the discovery of any act which might be made 
the basis of any claim thereunder, immediately after it should 
come to the knowledge of the employer. The plaintiff's written 
statement, among other things, declared that the largest amount 
of cash in the custody of O’Brien at any one time was “about 
$50,” which would remain in his control for about a week; that 
he would send in moneys every week, and make regular settle- 
ment once a month; also that O’Brien had been in plaintiff's 
employ for about six months, and that his accounts had been 
examined in the month previous to the application and found 
correct. The answer alleged the falsity and failure to observe 
some of these declarations, and also failure of plaintiff to imme- 
diately file with defendant an itemized claim for certain embez- 
zlements by O’Brien committed between May I and June 18, 
1902, and made the basis of this action. A special verdict was 
taken, in which the jury found (1) prior employment of O’Brien 
for six months; (2) examination of his accounts the month prior 
to plaintiff's written statement; (3) that the duties of O’Brien as 
employee made him the custodian of a larger amount than about 
$50 of plaintiff's cash at any one time; (4) that such amounts 
were not left in O’Brien’s hands longer than about a week; (5) 
that plaintiff did require of O’Brien monthly statements, and 
examined his books to ascertain their correctness; (6) that he 
did give immediate notice upon discovery of the fact of O’Brien’s 
conversion of money or goods; and (7) did immediately file his 
itemized claim, and that the amount of the embezzlement was 
$470.40. Before verdict, defendant moved for direction of ver- 
dict in his favor; after verdict, upon motion to change certain 
answers by the respective parties, the court changed the answer 
to the sixth question from “ves” to “no,” but held that the undis- 
puted evidence showed a waiver of any forfeiture resulting from 
the omission to immediately notify defendant, and also held that 
the third answer, while not changed, had no evidence to support 
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it, further than the fact that in the last interval O’Brien did ob- 
tain possession of $106 of plaintiff's money. He also held there 
was no evidence to support a finding of more than $398.54 as 
converted, and accordingly rendered a judgment for that sum, 
with interest and costs, from which the defendant appeals. 


SAMUEL H. Capy, for Appellant. 
WIGMAN, MARTIN & MARTIN, for Respondent. 


DonGE, J. (after stating the facts). 


Certain general views and conclusions will dispose of a consid- 
erable number of the very many objections raised by appellant 
to a recovery upon the guaranty bond, without the necessity of 
detailed consideration. Among such is the rule that neither 
falsity of any of the statements contained in plaintiff's so-called 
“application,” whether they be deemed representations or war- 
ranties, nor any omission upon which, under the bond, appellant 
might claim a forfeiture, can be available except as they have 
been expressly pleaded. The plaintiff is not required, in the first 
instance, to prove the truth of all statements contained in his 
application, nor to negative all possible grounds of forfeiture. 
It is for the defendant to point out such of these as it elects to 
depend upon for defense: May vs. Ins. Co., 25 Wis., 291; Red- 
man vs. Ins. Co., 49 Wis., 431; Benedix vs. Ins. Co., 78 Wis., 77; 
Johnston vs. Ins. Co., 94 Wis., 119; Chambers vs. Ins. Co., 64 
Minn., 495; Bank vs. Ins. Co., 128 N. C., 366. 


A careful examination of the evidence discloses some which 
the jury might have deemed credible and sufficient to support 
their findings upon the first, second, fourth, fifth and seventh is- 
sues mentioned in the statement of facts. True, as to several of 
these. apparently inconsistent statements were made by the 
plaintiff, but such inconsistencies were for the jury to weigh and 
resolve, and in their judgment to reach the real truth of such 
matters. and we are unable to say that there was entire lack of 
credible evidence to support their conclusions above catalogued. 

The only remaining pleaded defense is the alleged failure of 
the plaintiff to limit the amount of his money in the hands of 
O'Brien, at any one time, to about $50. On this question the 
jury found with the defendant. The trial court ignored that find- 
ing upon two grounds, stated in his opinion: First, that the 
statement in the application on this subject was so indefinite as to 
refute the idea that it was a warranty; but, secondly, that the 
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finding was not supported by the evidence in a sense to defeat 
recovery, for the reason that only a general conduct of the busi- 
ness, whereby customarily a large amount of money was allowed 
to be in O’Brien’s hands, could have such result, and that there 
was no evidence that such larger sum had ever been allowed to 
come into his hands at any one time until the time of his embez- 
zlement. which was sporadic and out of the ordinary course of 
events, and which immediately aroused plaintiff to activity to put 
a stop to such conduct by discharging O’Brien. In this view of 
the law, we think the trial court was correct. The indemnity of 
this bond was against such misconduct of the employee in breach 
of his instructions and of the customary precautions which his 
employer exercised, and the fact that, when he undertook to ac- 
quire to himself and embezzle his employer’s money, he was able 
to make such attempts successful to the extent of some $106 
before his delay in reporting and remitting had aroused his em- 
plover to suspicion and interference, was no proof that in the 
conduct of the business he had been allowed to exceed approxi- 
mately the sum of $50. Apart from this one instance, there is 
no proof in the record as to the amount of his periodical collec- 
tions which occurred during one week in each month; but it 
does appear that certain itemized lists of such collections were 
introduced in evidence, and were, of course, before the trial 
court in rendering his decision. These would very probably in- 
dicate, approximately at least, the amount which O’Brien custo- 
marily obtained on each of his monthly collecting tours. But 
the appellant has failed to preserve in the bill of exceptions any 
copy of these statements from which we can approximate that 
information. We must therefore, under the familiar rule that 
error is not to be presumed, but must be made to appear, assume 
that these statements served to support the trial court’s conclu- 
sion that there was no evidence of a breach of this statement in 
the application, even if the same were deemed to be a warranty. 

Another subject upon which much is said in appellant’s brief is 
the failure of plaintiff to immediately notify the defendant upon 
discovery of O’Brien’s misconduct. His suspicions were not 
aroused until about the 18th of June, when he immediately went 
and found O’Brien in an unintelligible state of intoxication, 
made effort to regain from him the property in his hands, and, 
as soon as possible, to obtain information from him and to pro- 
tect himself as far as he could against the loss, which effort 
seemed to have occupied him until the 5th or 6th of July, when he 
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returned home, and on July 7th sent notice to the defendant. 
The court set aside the finding of the jury that this notice was 
given immediately, but held that the right of forfeiture which 
might be predicated upon such failure had been waived. This 
defense would seem to be unavailable to the defendant in any 
event, because not pleaded, but, since it was treated as before the 
trial court, we should perhaps say that we agree with his conclu- 
sion of waiver. Defendant made no objection on this ground, 
but called on the plaintiff to make effort to get a settlement with 
O’Brien, then to make up his itemized claim or proofs of loss, 
which were made about October 2oth, and thereafter called upon 
plaintiff to take steps for the criminal prosecution of O’Brien in 
accordance with a provision contained in the bond, and later 
called upon him to aid an agent of the defendant in an extended 
investigation of the accounts to ascertain the amount of the 
shortage. Defendant contends that it could not be charged with 
waiver until it had knowledge of the delay in sending this notice. 
That may be conceded, but when in October it was furnished, 
with plaintiff's itemized claim, it would seem that it must have 
had such information, for that claim was required to give the 
dates of the embezzlements and other information. That item- 
ized claim was in evidence, open to inspection by the trial court, 
but has not been included in the bill of exceptions, so that again 
we must indulge in the presumption, if necessary, that it sup- 
plied facts upon which the trial court based its conclusion. If 
information was then conveyed to the defendant of this delay in 
sending the notice, there can be no doubt that the calling on the 
plaintiff to take various steps thereafter and finally joining issue 
in this action without predicating any defense upon such delay, 
must be construed as a waiver thereof: Cannon vs. Ins. Co., 53 
Wis., 593; Kidder vs. The Knights T. & M. Life Indemnity Co., 
94 Wis., 538; Fraser vs. Ins. Co., 114 Wis., 510. 

The only remaining question is as to the proof of O’Brien’s 
embezzlement. On this subject his entries, reports and state- 
ments made in the course of his duties in the guarantied employ- 
ment are admissible against the surety: Stephens vs. Shafer, 48 
Wis., 54, 65; Clark vs. Wilkinson, 59 Wis., 543, 551; Bank of 
Tarboro vs. Fidelity & Deposit Co., 128 N. C., 366; Lancashire 
Ins. Co. vs. Callahan, 68 Minn., 277. Proof was made of certain 
such statements and admissions from which, in connection with 
the accounts and records kept by plaintiff, he claimed to be able 
to state the amount, both of money and goods, which O’Brien 
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had appropriated to his own use. Besides this, it was shown that 
defendant’s agent, upon mutual investigation of such accounts 
and records, concurred with plaintiff in finding the shortage as 
stated and allowed by the judgment. This was sufficient to war- 
rant the jury in finding embezzlement to that amount. We find 
no reason to reverse. 

Judgment affirmed. 


SUPREME COURT OF RHODE ISLAND. 


CONNECTICUT MUT. LIFE INS. CO. 
vs. 


TUCKER eT AL.* 


Want of insurable interest cannot be set up in a contract between two 
claimants for the proceeds of a policy as separate assignees, by vir- 
tue of a policy provision that the claim of an assignee should be sub- 
ject to proof of interest, where it appeared that the assignment com- 
plained of was made in good faith and the company did not object. 
Nor was it necessary that the assignment should be indorsed on the 
policy as required by its provisions. 

Interpleader by the Connecticut Mutual Life Insurance Com- 
pany against James Tucker and others. 


Argued before Douglas, C. J., and Dubois and Blodgett, JJ. 


LITTLEFIELD & BARROWS, for Complainant. 
DEXTER B. PoTrer, for Respondent Tucker. 
GrorGE A. LITTLEFIELD, for Respondent Pinkham. 
JAmEs A. WILLIAMS, for Respondent Racine. 
PER CURIAM. 
This is a bill of interpleader to determine the title to the pro- 
ceeds of a policy issued by the complainant upon the life of 
Hervey Pinkham, who died July 2, 1900, amounting to $1,918.02, 
which sum has been paid into the registry of the court. The 
evidence shows that the policy, which by its terms was payable 
to the legal representatives of the insured, was assigned by 
Hervey Pinkham to his brother Darius Pinkham, July 19, 1869, 
and that on March 10, 1894, Darius Pinkham assigned the same 
to James Tucker by an instrument absolute in form, but which 
was accompanied by a further writing which showed that the 








*% Decision rendered, May 10, 1905. 
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assignment was as collateral security for a loan of $300 and fu- 
ture advances and debts. It appeared further that at the time of 
the filing of the bill the indebtedness of Darius Pinkham to 
Tucker, intended to be secured by the assignment, exceeded the 
value of the policy, and has never been paid. The fund is also 
claimed by Ulysses Racine under an alleged previous assign- 
ment from Darius Pinkham, which we do not find to be estab- 
lished by the evidence. The only material question in the case is 
whether the fund should be paid to James Tucker or to Darius 
Pinkham. 

The objections urged to Tucker’s claim are that he had no in- 
surable interest in the life of Hervey Pinkham, and that the 
policy contains the condition “that no assignment of this policy 
shall be valid unless made in writing indorsed hereon; and that 
any claim against this company, arising under this policy, made 
by any assignee shall be subject to proof of interest.” Whatever 
force these objections might have if they were urged by the 
company in a suit upon the policy, they are without weight in the 
controversy between these claimants. Public policy does not re- 
quire the court to interpose the defense of want of insurable 
interest, but only to be satished that the contract is not a mere 
wager: John Clark vs. James Allen, 11 R. I., 439; Cronnin vs. 
Life Ins. Co., 20 R. I., 570; Ins. Co. vs. Lawder, 22 R. I., 416. 
Tucker in this transaction acted in good faith, and took the as- 
signment as a mercantile transaction to secure a debt due from 
Pinkham. 

rhe provision in the policy against assignment is not relied 
upon by the company. It cannot in equity be set up by the as- 
signor. By every principle of good conscience he is estopped to 
deny the validity of the conveyance for which he has received full 
consideration. 

We find, therefore, that Tucker is entitled to the fund. 
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MISCELLANY. 


Cases to which an insurarice company may or may not be a party, which 
are not actions on policies, but which relate to matters outside of insur- 
ance proper; as, jurisdiction, receiver, injunction, pleading, practice, 
mandamus, wills, usury, lodges, the relations of statute laws to corpora- 
tions, laws of sister States, etc., where the principles and practice of insur- 
ance, as such, are not specifically involved; and other cases of incidental 
interest to underwriters, or where for special reasons a full report has 
been deemed unnecessary. ‘These sketches are given merely as chapters 
of current information, and are not intended as digests, nor for citation. 


BENEVOLENT SOCIETY—ACCEPTANCE OF NEW CERTIFICATE A 
WAIVER OF RETURN OF PREMIUM. 

In the case of Supreme Council American Legion of Honor vs. 
Lyon et al., decided by the Court of Civil Appeals of Texas, 
May 31, 1905, it was held that where, after the passage of a by- 
law by a benevolent society scaling certain certificates, the holder 
of one returned the same with a request for a scaled certificate, 
no recovery could be had of the premiums paid on the original 
certificate. 


BENEVOLENT SOCIETY—RECESSION—LACHES. 

In the case of Clymer vs. Supreme Council American Legion 
of Honor et al., decided by the U. S. Cireuit Court, District of 
Pennsylvania, May 31, 1905, it was held that a delay of three 
years before electing to rescind a contract and recover assess- 
ments because of an illegal attempt to reduce the amount of the 
contract, meanwhile paying assessments that were levied while 
members liable to assessment for any claim were withdrawing 
and new ones entering, was laches which debarred from any re- 
covery of assessments paid. 


BENEVOLENT SOCIETY—CHANGE OF BENEFICIARY, 

Where the charter of a benevolent society authorizes amend- 
ments excluding certain parties as beneficiaries, a member can- 
not change his beneficiary to such a forbidden party after a by- 
law excluding him has been passed, though he might originally 
have named such beneficiary. Such was the decision of the Su- 
preme Court of Michigan in the case of Brineu vs. Supreme 
Council of Catholic Mutual Benefit Association, rendered May 


22, 1905. 
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1905. ] Barker vs. Metropolitan Life Ins. Co. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


BARKER 
vs. 
METROPOLITAN LIFE INS. CO.* 


The policy provided that it should be of no effect unless the insured were 
in sound health on its date. The insured was then in apparently good 
health, but a month later was taken ill, and underwent an operation 
for cystic disease of the kidneys. 

Held, That where the evidence was conflicting, the question was for the 
jury whether the disease could have developed within the month. 
Held, That where the charge of the court mixed the law regarding the ne- 
gotiations for insurance with that regarding the policy, it was error to 
refuse a charge that if the insured had cystic disease of the kidneys on 

the date of the policy he could not recover. 


Exceptions from Superior Court, Middlesex County. Action 
by one Barker against the Metropolitan Life Insurance Com- 
. > 
pany. Judgment for plaintiff, and defendant excepts. 


J. J. SHaucunessy, for Plaintiff. 
Wm. M. BuTLER and Guy W. Cox, for Defendant. 


LATHROP, J. 

This is an action of contract upon a policy of insurance in the 
sum of $500 upon the life of Blaney P. Barker, payable to his 
wife, the plaintiff in this action. At the trial in the Superior 
Court the jury returned a verdict for the plaintiff, and the case 
is before us on the defendant’s exceptions. 

The policy in question was issued on July 19, 1899. On its 
face it purports to be 

In consideration of the answers and statements contained in 

the application for this policy, a copy of which is hereto an- 

nexed as a part of this contract, * * * all of which answers 
and statements are hereby made warranties. 

The application, questions and answers are on the third page 
of the policy, the answers being in writing, and the rest in print. 
The policy is also made 

Subject to the conditions set forth on the third page hereof, 

each and all of which are made part of this contract and are 


accepted by the insured and assured as part hereof as fully 
as if herein recited. 


* Decision rendered, July 5, 1905. 
Vou. XXXIV.—61. 
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These conditions are printed. The policy on the face contains 
the following clause :— 

No obligation is assumed by the company until the first pre- 
mium has been paid nor prior to this date, nor unless upon this 
date the assured is alive and in sound health. 

1. The first request for instructions is: “Upon all the evi- 
dence, the plaintiff cannot prevail, and the defendant is entitled 
to a verdict in its favor.” It is contended by the defendant, in 
support of this proposition, that the insured had cystic disease of 
the kidneys at the time of the insurance, and that he died from 
that disease. The evidence is that at the time of the insurance, 
July 19, 1899, he appeared to be in good health; that on the 9th 
of the next month he was taken ill; that on the 24th of the 
same month, after a consultation with two physicians on the 
14th, he was taken to the Framingham Hospital to be operated 
on; that the operation took place the same day, and one kidney 
was found covered and filled with cysts; that a radical operation 
was not deemed advisable, and only the large and superficial 
cysts were evacuated and the wound closed; that on August 
30th pneumonia developed, and on September 4th he died. 
There was also evidence from experts that the condition of the 
kidney found on August 24th could not develop from a sound 
condition in less time than several months; but there was evi- 
dence to the contrary, and this question was for the jury: Em- 
erson vs. Metropolitan Life Ins. Co., 185 Mass., 318, 320. 

2. The second request for instructions was as follows: “If the 
insured, Blaney P. Barker, was not in sound health on the tgth 
day of July, 1899, the defendant is entitled to a verdict in its 
favor.” The third request for instructions was as follows: “If 
on the tgth day of July, 1899, the insured, Blaney P. Barker, had 
cystic disease of the kidneys, or had cystic degeneration of the 
kidneys, or had tumors of the kidneys, he was not in sound 
health on that day, and the defendant is entitled to a verdict in 
its favor.” The court refused to give these instructions. We 
are of opinion that these instructions should have been given 
(unless these requests were covered by the charge), as there was 
evidence in the case to sustain the allegations of fact contained 
in the requests. The judge dealt with these requests in this man- 
ner: “One term of that contract—the last clause of the first 
page of the printed policv—is that no obligation is assumed by 
the company until the first premium has been paid in prior to 
this date, nor unless upon this date the insured is alive and in 
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sound health, this being dated the 19th day of July. So it is con- 
tended that it is necessary for the plaintiff, in order to recover, 
to show that Mr. Blaney P. Barker, on the 19th day of July, 1899, 
was in sound health; and I instruct you that you must be satis- 
fied by a fair preponderance of the evidence that Blaney P. Bar- 
ker, on the 19th day of July, 1899, was in the same condition of 
health that he was in on the day that he made his application and 
was examined; that that is the full extent to which this condi- 
tion of the policy applies. In order to recover upon a contract 
which is itself made on condition, it is necessary that the condi- 
tion should have been complied with; and so, here, it is one of 
the conditions of that policy, without which it has no effect what- 
soever, that Mr. Barker, the assured, should be in sound health 
when the policy was delivered; but, inasmuch as the company, 
by its own act, has made the representation or warranty of Mr. 
Barker in regard to the soundness of his health a warranty in 
the policy, I hold that it is not a condition except so far as I have 
already stated to you; it was a condition of that policy, in effect, 
that Mr. Barker should have been in the same.condition of sound 
health on the 19th day of July that he was on the day that he 
made his application and was examined by the physician. If any 
change occurred between those dates, so that the condition of 
Mr. Blaney P. Barker was different when the policy was deliv- 
ered from what it was at the time the corporation was acting in 
accepting the risk, then you should examine the policy in that 
respect and act accordingly. If you think, from a consideration 
of the evidence, that Mr. Barker’s condition was the same on the 
19th day of July that it was when he was examined by the physi- 
cian, when the application was made—that is, if the condition of 
Mr. Barker was not the same at the time they made the contract 
as it was when they decided to accept it, if you find that he was 
not in the same condition of sound health as he was when he was 
examined and made his application—-then you would not have 
to go any further with the consideration of the case, but should 
return a verdict for the defendant.” The judge further, in his 
charge reiterated this view of the law over and over again, and 
instructed the jury that “the law now is that no representation 
made in the conditions or warranty in the policy of assurance 
by the assured, or in his behalf, would be deemed material, or 
void the policy to prevent its attaching, unless such representa- 
tion or warranty is made with actual intent to deceive, or unless 
the matter would increase the risk of loss.” The application for 
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insurance contained the warranty: “I am now in sound health, 
I am not blind, deaf or dumb, nor have I any physical or mental 
defect or infirmity of any kind.” But it contains also this clause: 
“And I further declare, warrant and agree that the representa- 
tions and answers made above are strictly correct, and wholly 
true; that they shall form the basis and become part of the con- 
tract of insurance if one be issued, and that any untrue answers 
will render the policy null and void, and that said contract shall 
not be binding upon the company, unless upon its date and de- 
livery the insured shall be alive and in sound health.” 

The statute in force at the time the policy of insurance was 
dated was St. 1895, p. 272, c. 271, which is now Rev. Laws, c. 118, 
§ 21. This relates merely to an “oral or written misrepresenta- 
tion or warranty made in the negotiation of a contract or policy 
of insurance.” It has no relation to a condition in the policy it- 
self. The clause in.the policy in question has been previously 
before the court. In Gallant vs. Metropolitan Life Ins. Co. (167 
Mass., 79) it was said by Chief Justice Field: “The company 
made its own contract, a part of which was that no obligation 
was assumed by the company unless at the time when the policy 
was issued the insured was ‘alive and in sound health.’ If in fact 
the insured at that time was not in sound health, the defendant 
is not liable on the policy, and this fact can be shown by any 
competent evidence.” In Packard vs. Metropolitan Life Ins. 
Co. (72 N. H., 1), where the policy contained this clause, it was 
said by Mr. Justice Chase, after quoting the clause: ‘That they 
[the parties] had authority to limit the contract in this way 
cannot be doubted: Dwight vs. Ins. Co., 103 N. Y., 341. The 
question to be considered arises upon this provision, not upon a 
representation or warranty made by the plaintiff in the applica- 
tion for insurance.” And again: ‘No obligation was assumed 
by the defendants unless the insured was alive and in sound 
health on the day of the date of the policy. The defendant’s 
promise was not absolute, but conditional. The existence of life 
and sound health in the insured was a condition precedent to the 
promise of insurance.” The case of Metropolitan Life Ins. Co. 
vs. Howle (62 Ohio St., 204) is very similar to the case at bar. 
The plaintiff in error issued a policy, containing, among other 
conditions, one the same in substance as the one before us. There 
were also answers to interrogatories in relation to the health of 
the life insured, which it was contended were false. Section 3625 
of the Revised Statutes of 1892 of Ohio provides as follows: 
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“No answer to any interrogatory made by an applicant in his or 
her application for a policy shall bar the right to recover upon 
any policy issued upon such application, or be used in evidence 
upon any trial to recover upon such policy, unless it be clearly 
proved that such answer is willfully false, and was fraudulently 
made, that it is material, and induced the company to issue the 
policy, and that but for such answer the policy would not have 
been issued; and, moreover, that the agent or company had no 
knowledge of the falsity or fraud of such answer.” At the trial 
‘the original defendant requested the judge to instruct the jury 
as follows: “If you find that on the 30th day of November, 1894, 
the date of the policy, or when it was delivered to the plaintiff, 
Mrs. Sarah Howle [the life insured] was not in a state of sound 
health, you must find for the defendant.” The judge refused to 
give this instruction, but instructed the jury as follows: “And if 
you find that on the 3oth day of November, 1894, the date of the 
policy, or when it was delivered to plaintiff, Mrs. Sarah Howle 
was not in a state of sound health, and, knowing that she was 
not in sound health, gave answers to these questions or received 
this policy, because of the fraudulent answers which she had 
given to these questions you should find for the defendant.” The 
case was carried by a writ of error to the Supreme Court, and it 
was there held that the charge was erroneous, and that the in- 
structions requested should have been given. It was said by 
Mr. Justice Burket: “The condition in the policy is that there 
shall be no obligation assumed by the company unless upon the 
date of the policy the insured, the wife, shall be alive and in 
sound health. The matter of life and sound health is not made to 
depend upon her knowledge thereof, but upon the fact itself. 
, 3 The court mixed the law as to the condition in the 
policy with the law applicable to answers to interrogatories in 
the application, and thereby committed an error. False answers 
to interrogatories are, governed by section 3625 of the Revised 
Statutes of 1892, but that section has no application to conditions 
contained in the policy itself. The charge should have been 
given as requested.” The judge in the case at bar committed the 
same error. He mixed the law applicable to negotiations for a 
policy of insurance with the law applicable to a condition in the 
policy itself. 

There are many other requests for rulings which we need not 
consider. For the reason stated, the order must be :— 

Exceptions sustained. 
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UNITED STATES CIRCUIT CUURT. 
D. SouTH CAROLINA. 


CARROLL Et AL. 
o. 
FIDELITY & CASUALTY CO. or NEw York.* 
Insured under an accident policy engaged in a fist fight, as a result of an 


altercation, and died from blood poisoning due to an injury to his 
hand in striking the teeth of his opponent. 


Held, That death was due to accident within the meaning of the policy. 


Held, That the encounter, not being with deadly weapons, could not be 
regarded as a deliberate placing of his life in danger, in which the 
result might naturally be expected and the insured be regarded as 
responsible where the policy contained no clause vitiating it in such 
case. 


H. J. HAYNSworTH and J. C. JEFFRIES, for Plaintiffs. 
SANDERS & De Pass and Hat, & WILLIS, for Defendants. 


BRAWLEY, D. J. 

The policy of insurance sued on contains this clause :— 

Against disability or death resulting directly and independ- 
ently of all other causes, from bodily injuries sustained through 
external, violent and accidental means. 

The assured, Frederick G. Stacy, was the president of a Na- 
tional Bank at Gaffney, S. C. He was accused by one Porter, 
who was somewhat under the influence of liquor, of having taken 
unfair advantage of him in some business transaction, and other 
charges calculated to offend and irritate him were made. He 
started down the street with Porter for the purpose of making 
an investigation as to the truth of the charges, and, meeting his 
partner, told-him what Porter had said, and his partner then ex- 
plained the transaction out of which the charge grew. There- 
upon Stacy said to Porter, “This shows that you are lying,” or 
words to that effect. Porter replied, “You are a liar yourself,” 
or in like language. Thereupon Stacy struck two blows with his 
fist, first with his right hand, and a blow with the left hand in- 
stantly following, which landed upon Porter’s teeth, causing an 
abrasion. Neither of the parties were armed. In a few days 
blood poisoning set in, caused, according to the testimony of the 
medical witness. by microbes in Porter’s mouth; the arm was 
amputated, and death ensued. Upon the trial the facts above 


% Decision rendered, May 24, 1905. 
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briefly stated were proved, and the case was submitted to the 


jury with these instructions :— 

“( 1) If the injury which resulted in the death of the assured 
was the natural and probable result of the blow voluntarily and 
intentionally delivered by the deceased, you will find for the de- 
fendant. ‘ 

(2) If the injury resulting in the death was something unfore- 
seen, unexpected and unusual, and was sustained through ex- 
ternal, violent and accidental means, your verdict should be for 
the plaintiff. 

“(3) As there is no clause in this policy which expressly vitiates 
it when the injury was received while engaged in a breach of the 
peace, the court instructs the jury that the policy is not avoided 
unless the cause of the death was the obvious result of the breach 
of the peace by the assured, and naturally to be expected from 
the encounter.” 

The jury found a verdict for the amount of the policy, $5,000, 
with interest, and this is a motion for a new trial. 

The Oxford Dictionary defines an accident as “anything that 
happens without foresight or expectation; an unusual event, 
which proceeds from some unknown cause, or is an unusual 
effect of a known cause; a casualty; a contingency.” Webster 
defines it as “an event that takes place without one’s foresight or 
expectation.” Worcester, as “an unforeseen event.” The courts 
have held that where a man is killed by robbers it was death by 
accident, in the sense in which that-word is used in any accident 
policy. So, too, a death from a blow by a man attempting to 
blackmail the assured has been held to fall within the terms of 
the policy. The opposite of accident is design, volition, intent; 
and the question submitted to the jury was, in substance, whether 
the effect of the blow was its natural and probable consequence 
—whether it was one of those results which would ordinarily fol- 
low or could have been reasonably anticipated from the act done, 
In other words, did he intend to produce it, or can he be charged 
with the design to produce. it? By its verdict the jury has found 
that the death was due to an accident; that it was something un- 
foreseen and unexpected, something fortuitous. It seems to me 
that the testimony sustains that conclusion, and the only ques- 
tion that remains is whether the verdict should be set aside be- 
cause this undesigned, unforeseen and fortuitous occurrence was 
the result of the breach of the peace. There is no special clause 
in the policy which vitiates it for that reason, but the contention 
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is that the deceased, having voluntarily engaged in a fight, must 
be held responsible for the result of it. If the encounter had 
been with deadly weapons the contention would be sustained, 
for death or disability would be the natural and not unexpected 
result of such an encounter. That was the case in Taliaferro vs, 
Travelers’ Protective Ass’n (25 C. C. A., 494), where Taliaferro, 
the deceased, was the aggressor from the inception of the diffi- 
culty, and the first to draw a deadly weapon, used exclamations 
which the court said could be “regarded in no other light than an 
invitation to a deadly encounter, tn which the deceased volun- 
tarily put his life at stake, and deliberately took the chances of 
getting killed.” It cites the case of Lovelace vs. Ass’n (126 Mo., 
104,114), and distinguishes it, saying that, while it appeared in that 
case that the deceased had engaged in a quarrel which he might 
very well have avoided, it did not appear that he had drawn a 
weapon of any sort, or that he knew, when he engaged in the 
quarrel, that his opponent was armed; that he had no reason to 
expect when he engaged in the encounter that it would result in 
any bodily harm to either party; and for that reason the court 
appears to have held that the unexpected result of the affray was 
an accident, so far as the deceased was concerned. It seems to 
me that this case falls within the principle decided in Lovelace’s 
Case, and that it does not fall within the principle of Taliaferro’s 
Case, which is relied on by the defendants, for the principle de- 
cided in that case was this :— 

“Where a person thus invites another to a deadly encounter, 
and does so voluntarily, his death, if he sustains a mortal wound, 
cannot be regarded as accidental by any definition of that term 
which has heretofore been adopted. It might as well be claimed 
that death is accidental when a man intentionally throws himself 
across a railroad track in front of an approaching train, or leaps 
from a high precipice, or swallows a deadly poison.” 

To the contention by the defendants that this cannot be called 
an accident, because it was the result of the voluntary act of the 
deceased, Barry’s Case (131 U. S., too) seems an answer. In 
that case death resulted from injuries sustained by jumping off a 
platform, and it was contended in the court below that, the jump- 
ing being a voluntary act, it could not be called an accident; that 
he did nothing but what he intended to do. But the court below 
instructed the jury that if, in jumping or alighting on the ground, 
there occurred from any cause any unforeseen or involuntary 
movement, turn or strain of the body which brought about the 
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injury, or if there occurred any unforeseen circumstance which 
interfered with such a downward movement as he expected to 
make, or as it would be natural to expect under such circum- 
stances, which caused him to alight on the ground in a different 
position or way from that which he intended or expected, and 
injury thereby resulted, then the injury would be attributable to 
accidental means. The Supreme Court held that there was ne 
error in this instruction; that the term “accidental” was used 
in the policy in its ordinary sense, as meaning happening by 
chance, unexpectedly taking place, not according to the usual 
course of things, or not as expected; that if the result is such 
as follows from ordinary means, voluntarily employed, in a not 
unusual or unexpected way, it cannot be called a result effected 
by accidental means, but that if in the act which precedes the 
injury something unforeseen, unexpected, unusual occurs which 
produced the injury, then the injury has resulted through acci- 
dental means. 
The motion for a new trial is refused. 


SUPREME COURT OF APPEALS OF WEST VIRGINA. 


TUCKER 
vs. 


COLONIAL FIRE INS. CO.* 


Where the plaintiff in an action on a policy of fire insurance, being re- 
quired to file a more particular statement of the nature of his claim, 
files a statement giving notice to the defendant insurance company 
that it would be held liable for the full face of the policy on the spe- 
cific property insured thereby, and, in addition, that it would be held 
liable for the amount of fixtures not insured thereby, the part of such 
statement giving notice that the defendant would be held liable for 
the amount of fixtures is immaterial, and should be treated as sur- 
plusage. 

Such statement is sufficient if it, in effect, gives notice to the defendant of 

‘the nature of the plaintiff's claim. 

Such statement is not a part of the plaintiff's declaration and cannot be 
demurred to. If it is too vague or otherwise insufficient, the remedy 
is to object to the introduction of evidence under it. 

Under the statement filed by the plaintiff in this case, it was proper to 
admit in evidence the policy sued on. 

In an action upon a policy of fire insurance, the plaintiff is not required to 
prove compliance with any clause, condition or warranty contained 


* Decision rendered, May 11, 1905. Syllabus by the Court. 
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therein, which the defendant does not, under section 64 of chapter 
125 of the Code of 1899, by a statement filed, specify plaintiff's faiiure 
to perform. 

Clauses, conditions or warranties contained in policies of fire insurance 
will be construed most strongly against the insurer, where it may 
fairly be done, in order to avoid a forfeiture or to permit a recovery; 
in case of doubt fairly arising, the doubt will be resolved against the 
insurer; and where a clause, condition, or warranty admits of two 
interpretations, equally reasonable, the one most favorable to the in- 
sured will be adopted. 


In the absence of bad faith, the law requires of the insured only a reason- 
able and substantial compliance with the clauses, conditions and 
warranties of a policy of fire insurance. 

Where a policy of fire insurance provides that “the assured shall take an 
inventory of the stock hereby covered, at least once a year during 
the life of this policy,” the assured has a year from the date of the 
policy in which to make an inventory. although the policy runs for 
one year only. 

Where a clause in a policy of fire insurance provides that the assured 
“shall keep books of account, correctly detailing purchases and sales 
of said stock,” and another clause in effect provides that failure to 
observe such condition shall work a forfeiture of all claims under the 
policy, such clause requiring the assured to keep books of account, 
etc., is a promissory warranty on his part. 

Where a clause in a policy of fire insurance provides that the insured, “as 
often as required, shall produce for examination all books of account, 
bills, invoices and other vouchers, or certified copies thereof if original 
be lost, at such reasonable place as may be designated by this com- 
pany or its representative, and shall permit extracts and copies there- 
of to be made,” and another clause in effect provides that no suit or 
action on the policy for the recovery of any claim shall be sustained 
in any court of law or equity until after full compliance by the insured 
with the foregoing requirement. such clause requiring the insured to 
produce for examination all books of account, etc., is a promissory 
warranty on his part, and a condition precedent to his right of recov 
ery on the policy. 

The clause requiring the insured to produce for examination all books of 
account, etc., as often as required, at such reasonable place as may 
be designated by the company or its representative, means a reason- 
able place in the locality where the insured property was situated, in 
the absence of conditions rendering such place unreasonable. 

demand by the insurer or its representative requiring the insured to 

produce for examination all books of account, bills. invoices and 
other vouchers, or certified copies thereof if the original be lost, at 
a city located about 140 miles from the place where the insured 
goods were situated, is unreasonable as to place. and the insured is 
under no duty to comply with such demand; and his failure to com- 
ply therewith constitutes no breach of the clause of the policy requir- 
ing him to produce for examination all books of account, etc., at such 
reasonable place as may be designated by the company or its repre- 
sentative. 


Proof of loss under a policy of fire insurance is not evidence of the 
amount of loss, but is admissible in evidence for the sole purpose of 
showing that proof of loss has been made as required by the policy. 


One having sufficient knowledge of the value of property destroyed by fire 
to speak with intelligence on the subject may testify as to his opinion 
of its value, and the weight to be given to his testimony is a question 
for the jury. 

A verdict of a jury will not be set aside because of the admission of irrele- 
vant and immaterial evidence where the court can see that such evi- 
dence was not prejudicial to the party complaining. 
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Error to Circuit Court, Wood County. Action by J. W. Tucker 
against the Colonial Fire Insurance Company. Judgment for 
plaintiff, and defendant brings error. 


V. B. ARCHER and Wm. BEARD, for Plaintiff in Error. 
MERRICK & Situ and D. C. Casto, for Defendant in Error. 


Cox, J. 

This is a writ of error by the Colonial Fire Insurance Company 
to a judgment of the Circuit Court of Wood County for $1,000 
rendered against it in favor of J. W. Tucker in an action of as- 
sumpsit upon a fire insurance policy. The declaration is in 
statutory form. The first of the many errors assigned is the ad- 
mission in evidence of the policy sued on, or rather, a copy oi 
the policy; the original being so charred by the fire that to have 
opened it would have resulted in its destruction. The objection 
is not on the ground that a copy was introduced, but on the 
ground that the copy, when produced, varied from the statement 
of the nature of the plaintiff’s claim filed under section 62 of chap- 
ter 125 of the Code of 1899. The statement is as follows :— 


The Colonial Fire Insurance to J. W. Tucker, Dr. 
To amount of the policy on stock of goods in the 

store at Burning Springs, Wirt County, W. Va.. $1,000 00 
To amount of goods and fixtures in the store at 

Burning Springs, Wirt County, W. Va., cov- 

ered by the policy at the time of loss; to wit: 

On the 16th day of September, 1901 


The policy sued on covered only the stock of merchandise, and 
not the fixtures. The policy is a part of the declaration, and dis- 
closes this fact. The statement filed includes more than the 
policy, by charging also for the fixtures. This statement was 
filed without objection on the part of the defendant, and the 
parties went to trial upon it. Statements under sections 62 and 
64 of this chapter are not pleadings, but are in the nature of bills 
of particulars: Cappellar vs. Queen Ins. Co., 21 W. Va., 576; 
Rosenthal vs. Scottish Union Ins. Co. (W. Va.), 46 S. E., 1021. 
Such statements are sufficient if they, in effect give to the party 
reasonable notice of the nature of his adversary’s claim or de- 
fense, as the case may be. The objection here is not that the 
statement is too vague, but that it includes too much. It is 
apparent that the defendant by this statement was notified that 
the plaintiff would claim, to the extent of the face of the policy, 
the amount of the stock of merchandise covered by the policy, 
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and in addition the amount of the fixtures not covered by the 
policy. The defendant being notified that it would be held for 
everything covered by the policy, it was entirely proper to admit 
the policy in evidence, and no variance resulted. The addition 
of the words “and fixtures” should be considered immaterial and 
treated as surplusage. 

The defendant filed a plea denying liability, and also a state- 
ment under section 64 of chapter 125 of the Code of 1899, specify- 
ing that plaintiff had failed to perform certain clauses of the 
policy, whereby defendant claimed that plaintiff had forfeited all 
claims under the policy, and was barred from recovering. The 
statements and specifications of defense are as follows :— 

“The defense in the above cause being, with other things, that 
the action cannot be maintained because of the failure to per- 
form, and comply with, and for the violation of, certain clauses, 
conditions and warranties, provisions and stipulations, in the 
policy sued on. The defendant here specifies the particular 
clauses, conditions, warranties, specifications and stipulations in 
respect to which such failure or violation is claimed to have oc- 
curred, which are as follows :— 

“First :— 

It is expressly stipulated that the assured shall take an in- 
ventory of the stock hereby covered, at least once a year, dur- 
ing the life of this policy, and shall keep books of account 
correctly detailing purchases and sales of said stock, and shall 
keep said inventory and books securely locked in an iron safe, 
or away from the building and at a safe distance during the 
hours that said store is closed for business. Failure to observe 
these conditions, shall work a forfeiture of all claims under this 
policy. 

“It is contended (a) that no inventory of stock covered by said 
policy was taken during the life of said policy; and (b) that no 
books of account, correctly detailing purchases and sales of said 
stock, were kept by the plaintiff, as required by such policy. 

“Second :— 


The insured as often as required, shall exhibit to any person 
designated by this company all the remains of any property 
herein described, and submit to examination, under oath, by 
any person named by this company, and subscribe the same, 
and as often as required shall produce for examination all 
books of account, bills, invoices and other vouchers, or certified 
copies thereof if the original be lost, at such reasonable place 
as may be designated by this company or its representative, 
and shall permit extracts and copies thereof to be made. 
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“It is claimed by the defendant that on; to wit, November 23, 
1902, Charles W. Blair, a person designated by the defendant 
company, within the meaning of said provision of said policy, by 
letter dated Huntington, W. Va., November 23, 1902, required 
the plaintiff to comply with the foregoing provision of said policy, 
and to submit to the said Charles W. Blair for examination, at 
the Florentine, Huntington, W. Va., all books of account, bills, 
invoices and other vouchers, and certified copies of the same if 
originals be lost, in order to ascertain the exact amount of stock 
on hand at the time of fire, which place so mentioned was a rea- 
sonable place and town, and it will be shown that said plaintiff, 
J. W. Tucker, failed to comply with said requirement, in this; 
that he failed to produce the bills, invoices, and other vouchers, 
or certified copies of the same where originals were claimed to 
be lost, and failed to produce books of account which showed the 
exact amount of stock on hand at the time of said fire, so that the 
liability of this company under the provision of said policy could 
be ascertained. 

“Third +— 

No suit or action on this policy for the recovery of any claim 
shall be sustained in any court of law or equity, until after full 


compliance by the insured with all the foregoing requirements, 
nor unless commenced within twelve months after the fire. 


“It will be claimed on the trial of said cause that said plaintiff, 
by this provision of the policy, is not entitled to maintain this 
suit thereon, for the reason that he has failed in the particulars 
mentioned in the first and second above specifications.” 

To this statement and these specifications of defense the plain- 
tiff filed a statement of matters relied upon by him in waiver or 
estoppel on the part of defendant. These statements and speci- 
fications limited the extent of the issue in this case. The plaintiff 
was not put upon proof of compliance with any clause, condition 
or warranty of the policy which the defendant had not specified 
plaintiff's failure to perform: Rosenthal vs. Scottish Union Ins. 
Co., supra. It will be observed that the whole of the “iron-safe 
clause” was quoted in the statement, but the only parts of it 
which defendant specified that plaintiff had failed to perform, 
were two: (a) That no inventory of stock covered by said policy 
was taken during the life of said policy; and (b) that no books of 
account, correctly detailing purchases and sales of said stock, 
were kept by the plaintiff as required by such policy. 

We desire first to notice the specification as to the failure to 
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take an inventory. This policy bears date the 15th day of June, 
1901. The fire occurred on the 16th day of September, t901— 
three months and one day from the date of the policy. The in- 
ventory, by the terms of the policy, was required to be taken at 
least once a year. Shall we say that plaintiff did not have a whole 
year to take an inventory? Clauses, conditions and warranties 
contained in a policy of fire insurance will be construed most 
strongly against the insurer, where it may fairly be done, in 
order to avoid a forfeiture or to permit a recovery; in case of 
doubt fairly arising, the doubt will be resolved against the in- 
surer; and where a clause, condition or warranty admits of two 
interpretations, equally reasonable, the one most favorable to 
the insured will be adopted: Liverpool & London & Globe Ins. 
Co. vs. Kearney, 180 U. S., 132; National Bank vs. Ins. Co., 95 
LU. S., 673, 678, 679; Moulor vs. Am. Life Ins. Co., 111 U. S., 
335-341; 16 Am. & Eng. Enc. Law, 863, and the authorities cited 
in notes 2 and 3. In the case of Liverpool, etc., Ins. Co. vs. 
Kearney, Justice Harlan, in delivering the opinion of the court, 
says: “To the general rule there is an apparent exception in the 
case of contracts of insurance; namely, that, where a policy of 
insurance is so framed as to leave room for two constructions, 
the words used should be interpreted most strongly against the 
insurer. This exception rests upon the ground that the com- 
pany’s attorneys, officers or agents prepared the policy, and it is 
its language which must be interpreted.’ Not only do the words 
in question give to the plaintiff a year in which to take an inven- 
tory, but, if there were a doubt fairly arising, it would be resolved 
in favor of the insured. Clauses similar to the one in controversy 
were passed on in the cases of McCollum vs. Niagara Fire Ins. 
Co., 61 Mo. App., 352; Forehand vs. Niagara Ins. Co., 58 Ill. 
App., 161; and Citizens’ Ins. Co. vs. Sprague, 8 Ind. App., 275. 
These cases expressly hold that the insured is entitled to a full 
year from the date of the policy within which to take an inven- 
tory, notwithstanding the policy runs for one year only. It seems 
clear to us that the insured had a full year from the date of the 
policy within which to take an inventory, although the policy ran 
for one year only. 

We will now notice the specification that no books of account, 
correctly detailing purchases and sales of stock, were kept by 
plaintiff as required by the policy. Some weeks after the fire 
which consumed plaintiff's store at Burning Springs, C. W. Blair, 
the adjuster for the defendant and the other companies which had 
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issued policies on the same stock of merchandise, called upon 
plaintiff, and, after securing the execution of a non-waiver agree- 
ment, proceeded to investigate the amount of the loss. The 
plaintiff turned over all of his books of account and inventories 
and all duplicate bills he had then received to Blair, the adjuster. 
The books consisted of a journal, two ledgers and two inven- 
tories. Certain bills of purchases had not been entered on the 
books at the time of the fire, and were burned. It does not ap- 
pear that there had been any unreasonable delay in entering 
these bills on the books. Two pencil blotters also were burned, 
The books, ete., turned over, were examined by Blair at Parkers- 
burg, and then taken by him to Huntington, and there kept sev- 
eral days, until after plaintiff went to Huntington, and after hav- 
ing a conference with Blair, brought the books, etc., back with him. 
In the meantime plaintiff had sent to Blair more duplicate bilis. 
No settlement having been made, plaintiff made proof of loss 
under the policy. After proof of loss was made, Blair, the ad- 
juster, by letter dated November 23, 1901, to plaintiff, took ex- 
ceptions to the proof of loss, and demanded that plaintiff submit 
to him for examination at the Florentine Hotel, Huntington, 
W. Va., all books of accounts, bills, invoices and other vouchers, 
or certified copies of same if originals be lost. Later the plain- 
tiff went to Huntington with all his books and papers, including 
duplicate bills for nearly all of the purchases not entered on the 
books. Some of them—in fact, nearly all of them—were not 
certified; but no objection was made by Blair because of that 
fact, and no further demands were made for certified bills. A 
long consultation between plaintiff and Blair, the adjuster, took 
place on this occasion at Huntington, in the presence of Casto, 
attorney for plaintiff. At this last meeting at Huntington a state- 
ment of the wholesale bills not entered, and which were destroyed 
by fire, was present, and a footing thereof was made by Blair. 
No settlement was made. About 700 pages of this massive 
record is taken up with the books and papers of the plaintiff. 
There is practically no conflict in the evidence as to what books 
were kept by the plaintiff, or as to what they disclosed. The 
question is whether or not these books, in legal! effect, constituted 
a compliance with the clause of the policy requiring plaintiff to 
keep books of account, etc. In the absence of bad faith, the law 
requires of the insured only a reasonable and substantial compli- 


ance with the clauses, conditions and warranties of a policy of 
fire insurance: Liverpool & London & Globe Ins. Co. vs. Kear- 
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ney 180 U. S., 132; McNutt vs. Va. Fire & Marine Ins. Co. 
(Tenn.), 45 S. W., 61; Am. Central Ins. Co. vs. Ware. 65 Ark., 
330; Meyer Bros. vs. Ins. Co., 73 Mo. App., 166; Standard Fire 
Ins. Co. vs. Willock (Tex. Civ. App.), 20 5S. W., 218; Liverpool, 
etc., Ins. Co. vs. Sheffy, 71 Miss., 919; Liverpool, etc., Ins. Co, 
vs. Ellington, 94 Ga., 785: Western Assur. Co. vs. McGlathery, 
115 Ala., 213; Morris vs. Imperial Ins. Co., 103 Ga., 567; Jones 
vs. Southern Ins. Co. (C. C.), 38 Fed., 19; Sun Ins. Co. vs. Jones, 
54 Ark., 376; Brown vs. Pallatine Ins. Co., 89 Tex., 590; Pa. 
Fire Ins. Co. vs. Brown (Tex. Civ. App.), 30 S. W., 590; E. Tex. 
Fire Ins. Co. vs. Harris (Tex. Civ. App.), 25 S. W., 720; Home 
Ins. Co. vs. Cohen, 20 Grat., 312. We are aware that there are 
some authorities holding that a literal compliance is necessary, 
but the decided weight of authority is the other way. 

In the case of Liverpool, etc., vs. Kearney, supra, Justice Har- 
lan says: “The covenant and agreement to keep a set of books 
showing a complete record of business transacted, including all 
purchases and sales, both for cash and credit, together with the 
last iniventory of said business, should nct be interpreted to mean 
such books as would be kept by an expert bookkeeper or ac- 
countant in a large business house in-a great city. That provi- 
sion is satisfied if the books kept were such as would fairly show 
to a man of ordinary intelligence ali purchases and sales, both for 
cash and credit.” In the case of McNutt vs. Va. Fire & Marine 
Ins. Co., a part of the syllabus is as follows: “Ina suit on such 
policy it appeared that complainant had, in good faith, kept books 
showing all his accounts; the main defect being that the cash 
account contained entries of money received on collections and 
on deposit, as well as for sales of goods. Complainant had also 
taken an inventory, which it had been his habit to keep in his safe. 
On the day before the fire he had been engaged in taking a new 
inventory in the same book, which was not completed; and it had 
been inadvertently left out of the same, and, together with his 
current invoices, destroved. Complainant supplied all deficien- 
cies in the proofs by producing duplicate invoices, and showing 
beyond question the true status of his accounts and of the stock 
destroyed. Held, That complainant was entitled to recover on 
the ground that he had shown a substantial compliance with 
every reasonable requirement of such policy:” In the case of 
Liverpool, etc., Ins. Co. vs. Ellington (94 Ga., 785), it was held 
that where the policy reauired that the assured should keep a set 
of books showing a complete record of business transacted, in- 
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cluding all purchases and sales, both for cash and credit, “it was 
not indispensable that the set of books kept should embrace what 
is usually termed a ‘cashbook,’ or that the book should be kept 
on any particular system, or in a manner to render it easy, rather 
than slow and difficult, to ascertain the amount of purchases and 
sales, and distinguished cash transactions from those of credit. 
It was enough that these matters would be ascertainable from 
the books with the assistance of those who kept them, or who 
understood the system on which they were kept.” In the case 
of Western Assur. Co. vs. Redding (15 C. C. A., 619), the first 
point of the svllabus is as follows: ‘Plaintiff, the keeper of a 
country store, held a policy of insurance on his stock of goods, 
issued by the defendant company, which contained a clause pro- 
viding that it was one of the conditions of the policy that plain- 
tiff should keep a set of books showing a complete record of his 
business, purchases and sales, take an’ itemized inventory at least 
once a year, keep such books and inventory in a fireproof safe, 
and produce the same in case of loss, and that failure to comply 
with such conditions should avoid the policy. Plaintiff's store 
and stock were destroved by fire, and, in an action subsequently 
brought against the insurance company, it appeared that he kept 
a set of books in a primitive and unskillful manner, which books 
were all in the safe, and were produced, except a cash sales book 
covering twenty-one days before the fire, which had been inadvert- 
ently left out of the safe and burned; and such books showed 
plaintiff's purchases and credit sales, and some of his cash sales, 
as well as the result of an inventory taken a short time before the 
fire. Held, That the promissory warranty contained in the safe 
clause aforesaid was a condition subsequent only, and that the 


facts shown were sufficient to justify a finding of compliance 
therewith.” In the case of Home Ins. Co. vs. Cohen (20 Grat., 


312) it was held that, “in an action on a policy of insurance 
against fire, all that can be required of the plaintiff is a reason- 
able and substantial compliance with the conditions of the 
policv.” This case was approved by this court in the case of 
Bryan vs. Ins. Co., 8 W. Va., 605. Judge Moore delivered the 
opinion in the following language: ‘As held in Home Ins. Co. 
vs. Cohen (20 Grat., 312), a reasonable and substantial compli- 
ance with the terms of the policy is all that is required.” 

The clause of the policy under consideration constituted a 
promissory warranty on the part of the plaintiff, and a reason- 


able and substantial compliance therewith in good faith is shown 
VoL. XXXIV.—62. 
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by the practically uncontradicted and uncontroverted evidence in 
this record. The authorities we have cited meet every objection 


to the books of account kept by the plaintiff. These books were 


produced on the trial, and were copied in.the record. A full 
statement was made oi the wholesale bills not entered. ‘The 
plaintiff testified that from these books and papers he could and 
did ascertain the purchases and sales. The adjuster, Blair, testi- 
fied that “‘it is not difficult to take books of this kind and arrive 
at a conclusion, because they were simply single-entry books— 
simply a debit and a credit.” A statement of the wholesale bills 
not entered, amounting to about $1,300, was produced, and dupli- 
cates of nearly all of said bills were also produced. Adjuster 
Blair testified that he made up a statement from these books and 
papers of the amount of goods on hand at the time of the fire. 

Plaintiff and Blair arrived at different conclusions, but Blair re- 


jected items which the plaintiff included. 


We will now consider the specification that plaintiff failed to 
produce at Huntington, W. Va., pursuant to the letter of No- 
vember, 23, 1901, all books of accounts, bills, invoices and other 


vouchers, or certified copies of same if originals be lost. Defend- 
ant had a right to demand the production, for examination, of ali 
books of account, etc., but in so doing it must be prompt and 
reasonable in its demands: Kerr on Ins., 543, and cases cited in 
note 309. ‘The provision of the policy requiring the insured to 


produce for examination all books of account, etc., was a prom- 


issory warranty on his part, and a condition precedent to his 


right to recover on the policy. In the case of Murphy vs. North 
British & Mercantile Co. (61 Mo. App., 323), a clause almost 
identical with the one under consideration was construed, and it 
was there held that “the provision of an insurance policy requir- 


ing the insured to produce his books, etc., for examination when 


required, at a reasonable place, means a reasonable place in the 
locality or town where the insured property is situated.” To the 
same effect are the cases of Am., etc., Ins. Co. vs. Simpson, 43 
Ill. App., 98; Fleisch vs. Ins. Co., 58 Mo. App., 598. See, also, 
Elliott on Insurance, § 313. This seems to be the only reason- 
able construction of this clause, in the absence of conditions ren- 
dering a place in the locality where the insured goods were situ- 


ated unreasonable, and we hold it to be the law. 


In the case at 


bar the demand was made to produce for examination all books 
of account, ete., at the city of Huntington, 140 miles or more 


from the place where the insured property is situated. The city 
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of Huntington was not a reasonable place, within the meaning of 
this clause of the policy sued on; and the plaintiff was under no 
duty to produce such books, etc., at that place, and can be 
charged with no violation of this clause because he did not do so. 

It is obvious that there was no failure of the plaintiff to com- 
ply reasonably and substantially with the ciauses specified by the 
defendant. In our judgment, it would have been the duty of the 
court, upon motion, under the rule laid down in case of Ketter- 
man vs. Dry Fork R. Co. (48 W. Va., 606), and other cases de- 
cided by this court, to have directed a verdict for the plaintiff, 
and an assessment of damages by the jury. Ifa verdict had been 
rendered for defendant, it would have been contrary to the law 
and evidence. This being true, the question of waiver and the 
evidence and instructions in relation thereto were eliminated and 
were wholly immaterial. The single question remaining for the 
jury, and as to which there was a conflict in the evidence, was the 
quantum of damages to be assessed to the plaintiff, or, in other 
words, the amount of loss and damage. 

The defendant complains of the refusal of the court to give a 
number of instructions asked for by it; but there being no failure 
to comply with the provisions of the policy by the plaintiff, as 
specified by the defendant, most of these instructions were not 
applicable, and defendant was not prejudiced by the refusai to 
give any of them. Some of them were offered on the theory that 
it was the duty of plaintiff to show compliance with the clause re- 
quiring the books, etc., to be kept in an iron safe; but, as we 
have already said, the defendant did not specify such failure, and 
could not have the benefit thereof. Defendant also complains 
that improper instructions were given for the plaintiff. The in- 
structions complained of were wholly immaterial, and had no 
bearing on the question of the amount of loss and damage with 
which the defendant should have been assessed. The rule is that 
the court will not reverse a judgment merely because the trial 
court misinstructed the jury, when all the facts in the case are 
in the record, and it appears thereby that the appellant could not 
have been injured by the misinstruction: Clay vs. Robinson, 7 
W. Va., 348: Corder vs. Talbot, 14 W. Va., 277; Taylor vs. 
Boughner, 16 W. Va., 327; Edgell vs. Conaway, 24 W. Va., 747; 
Beaty vs. B. & O. R. Co., 6 W. Va., 388; Carrico vs. W. V. C. & 
P. Ry. Co., 39 W. Va., 86. The instructions complained of were 
not prejudicial to the defendant upon the question of the ascer- 
tainment of the amount of loss and damage. 
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Defendant also complains of the admission of certain evidence 
on the trial over its objection. The proof of loss made by the 
plaintiff under the policy was admitted, but, as the record shows, 
only for the purpose of proving that it had been made as required 
by the policy. A copy of the proof of loss is admissible to show 
compliance with the policy, but not to prove loss: May on Ins., 
§ 579, note 7. See, also, Schwarzbach vs. Protective Union, 2: 
W. Va., 622. As we have seen, there was no issue involving this 
matter, but, for the purpose for which the proof of loss was ad- 
mitted, it was harmless, and did not prejudice the defendant, 
Evidence tending to prove defendant’s refusal to appraise as pro- 
vided by the policy was admitted. This evidence was likewise 
immaterial upon the question of loss and damage, and was not 
prejudicial. The statement of the wholesale bills not entered was 
admitted, which was proper in connection with plaintiff's evi- 
dence, whether the statement had ever been presented to adjuster 
Blair or not. The evidence of Casto, in rebuttal to Blair's testi- 
mony, as to amount ascertained by Blair to be the loss and dam- 
age, was proper. The evidence of Van Alstine, Owens, O'Brien 
and Depue as to the value of the stock of merchandise consumed 
by the fire was proper. Three of these witnesses had been clerks 
in plaintiff's store, and the other a merchant. These witnesses 
show sufficient knowledge on the subject to enable them to testify 
intelligently upon the question of value, and the weight to be 
given to their testimony is for the jury. Mr. Elliott, in his work 
on Evidence, § 685, says: ‘Witnesses who are not strictly ex- 
perts, as well as expert witnesses, may testify as to the value of 
property, real or personal, or as to the value of services, in a 
proper case. They must, however, have some knowledge on 
which to base their opinion. If they have such knowledge, the 
fact that it is slight will go to the weight of their testimony, 
rather than to its competency.” See, also, section 676. Bearing 
directly upon the competency of the testimony of these witnesses, 
see the following authorities: Buckley vs. U. S., 4 How. (U.5.), 
251; Enos vs. St. Paul F. & M. Ins. Co. (S. D.), 57 N. W., 919; 
Sirrine vs. Briggs, 31 Mich., 443; Walker vs. Collins, 1 C. C. A., 
642. We do not find that defendant was prejudiced by the ad- 
mission of improper testimony, although much testimony was 
admitted which was immaterial to the question of the amount of 
loss and damage. Mr. Barton, in 2 Barton’s Practice (735), says, 
in relation to setting aside a verdict of a jury on the ground of the 
admission of improper testimony, that “the court will not grant 
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a new trial, although there has been an error in the admission 
or rejection of evidence or in the direction of the judge, if it 
appear to the court, on the whole matter, that the verdict ought 
to be confirmed.” See, also, 2 Tucker’s Com., 302; 4 Minor, 
Ins., 937; Taylor vs. R. R. Co., 33 W. Va., 29; Hall vs. Lyons, 
29 W. Va., 410; State vs. Hall, 45 W. Va., 767; Jones vs. Singer 
Mig. Co., 38 W. Va., 147; Flowers vs. Fletcher, 40 W. Va., 103; 
State vs. Yates, 21 W. Va., 761. 

The evidence on the question of the amount of loss and dam- 
age, while somewhat conflicting, was sufficient to support the 
verdict. 

We find no reversible error in this record. Therefore the judg- 
ment of the Circuit Court is affirmed. 
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GUARDIAN FIRE & LIFE ASSUR. CO., Limirep, 
OF LONDON, ENGLAND, ET AL.* 


Notification of other insurance given to one of the firm of agents of the 
company through whom the policy is procured is a waiver of the re- 
quired indorsement of such insurance, though the member of the 
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A mortgagee to whom loss is payable as interest may appear is a neces- 
sary party in an action by the mortgagor on the policy, and where he 
refuses to join as plaintiff, may be made defendant. 

Where the mortgagee and the company are non-residents, and the policy 
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within the state. 


Appeal from Supreme Court, Appellate Division, First De- 
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The action is on a fire insurance policy; the plaintiff being the 
assignee of the owner of the insured premises, and the defendant 
MacPherson the assignee of the mortgagee. The policy insured 
the mortgagor, loss, if any, payable to the mortgagee “as his in- 
terest may appear.” The plaintiff's assignor is a corporation 
organized under the laws of this state, and the plaintiff himself a 
resident and citizen of the state. The defendant MacPherson 
and his assignor are residents of the Dominion of Canada, the 
defendant insurance company an English corporation, and the 
contract of insurance was made in Montreal, Canada. The com- 
plaint, after making the usual statements requisite in an action 
on a fire insurance policy, alleged that the mortgagee refused to 
join with the plaintiff in the institution of the action, and that 
therefore he was made a party defendant thereto. The insurance 
company answered, alleging a breach of the conditions of the 
policy, in that other insurance had been effected on the property 
previous to the issue of the policy, which additional insurance 
was not noted or indorsed thereon. The defendant MacPherson 
answered, substantially repeating the allegations of the com- 
plaint, and asking judgment against his codefendant, that he be 
paid out of the insurance moneys the amount due on his mort- 
gage. At the close of the evidence the trial court dismissed the 
complaint and the claim of the defendant MacPherson. Judg- 
ment was entered on this direction, and that judgment was re- 
versed by the Appellate Division and a new trial granted. From 
the order granting a new trial an appeal has been taken to this 
court. 

The policy was obtained from Patterson & Son, insurance 
agents at Montreal. In answer to the defense of other insur- 
ance not noted on the policy, which fact was conceded, the plain- 
tiff gave evidence that, at the time the application was made for 
the policy, Patterson & Son were informed of the existence of 
such additional insurance. The law is well settled in this state 
that if the insurance company or its general agent is at the time 
of the issue of the policy notified of facts which, under the terms 
of the policy, would render it void if not noted on the policy. the 
company cannot avail itself of such a defense, though a different 
rule prevails as to breaches of condition occurring subsequent 
to the issue of the policy: Van Schoick vs. Niagara Fire Ins. 
Co., 68 N. Y., 434: Wood vs. American Fire Ins. Co., 149 N. Y., 
382. This principle the learned counsel for the appellant con- 
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celes, but he insists in the first place that the evidence was in- 
sufficient to warrant a finding by the jury that Patterson & Son 
were the agents of the appellant. ‘Vithout referring to the other 
evidence in this respect, it is a sufficient answer to this claim to 
say that on the policy delivered by the appellant there was writ- 
ten in two places—one on the face of the policy, one on its back 
—'Patterson & Son, Agents’; and it is conceded that this was 
done not by the agents, but by the officers of the company in its 
office. It is true that some of the officers or clerks of the com- 
pany testified that it was the habit of the company, whenever an 
application was presented to it through brokers, to so write the 
name of the brokers as agents on the policy, and that it was not 
intended to state by such indorsement that the brokers were in 
fact the agents of the company. This explanation, however, of 
what otherwise appeared to be an admission that Patterson & 
Son were the agents of the defendant, was not conclusive. It 
presented a question of fact to be passed on by the jury. In ad- 
dition to this, the insured may have acted on the faith of the rep- 
resentation. Upon receiving the policy, and discovering the 
omission to note thereon the additional insurance, it may have 
relied upon the rule of law that the omission to note such insur- 
ance did not vitiate the policy, if Patterson & Son were the 
agents of the appellant, and therefore have omitted any step for 
the correction of the policy. It appeared that the policy in suit 
was issued from the general office in Montreal to the Pattersons, 
and that the member of that firm who obtained it was not the 
member with whom the plaintiff's assignor had dealt, and to 
whom it had told of the other insurance. It is urged that, as the 
member of the firm who obtained the policy was ignorant that 
there was other insurance on the property, necessarily there 
could be no constructive notice to the company itself. This ar- 
gument, however, overlooks the fact that if, in truth, Patterson 
& Son were the general agents of the appellant, authorized to 
deliver insurance policies, or were held out by the defendant as 
such agents and possessing such powers, that firm could, as far 
as persons dealing with it under its real or apparent authority, 
waive the condition, even though it gave no notice of the fact 
to the company. Information imparted to one agent of a com- 
pany in dealing with the insured may be imputed to the company 
and to another agent participating in those dealings, though in 
fact the second agent is ignorant of the information imparted to 
the first: Berry vs. American Central Ins. Co., 132 N. Y., 49. 
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The plaintiff's claim should therefore have been submitted to the 
jury. 

It is strenuously contended by the appellant that the mort- 
gagee was not a necessary or proper party defendant in the ac- 
tion, and that his claim was properly dismissed by the trial court, 
even if it be assumed that the plaintiff established the valicity of 
the policy. It is admitted that under the authority of Winne 
vs. Niagara Fire Ins. Co. (g1 N. Y., 185), a joint action may be 
maintained on a fire insurance policy by mortgagor and mort- 
gagee. But it is urged the case is not an authority for the propo- 
sition that, when the mortgagee refuses to join as plaintiff, he 
can, under sections 446 and 448 of the Code of Civil Procedure, 
be made a party defendant. Section 448 provides that where 
parties are united in interest they must join as plaintiffs, or, if 
any refuses to do so, he must be made a party defendant. As | 
understand it. the contention of the appellant is that either the 
mortgagor or the mortgagee may sue separately (1 suppose each 
to the extent of his own interest in the policy), and that neither 
is nor can be affected by the result of the other’s action, and that 
hence neither, within the meaning of the Code, has any interest 
in the subject of the action brought by the other. We think this 
proposition cannot be sustained. There is but a single contract 
between the parties, by which one party is indemnified against 
loss, but the insurance money is to be paid, not to him, but to his 
appointee for his benefit: Grosvenor vs. Atlantic Fire Ins. Co., 
17 N. Y., 391. Under such a contract the interests of the mort- 
gagor and mortgagee are not separate and distinct, but the in- 
terest of the mortgagor is coextensive with the whole amount 
payable under the policy. He is interested not only in obtaining 
the surplus above the amount necessary to discharge the mort- 
gagee’s claim, but in seeing that his debt to the mortgagee or 
the lien on his property held by the mortgagee is satisfied or re- 
duced by the application of the insurance moneys. In this state a 
mortgagee to whom by the policy the loss is payable may main- 
tain an action in his own name, and recover the whole amount 
payable under the policy; but in such case he recovers and holds 
the excess above his own claim as trustee for the mortgagor: 
Cone vs. Niagara Fire Ins. Co., 60 N. Y., 619. But it does not at 
all follow that the mortgagor could sue in his own name on the 
policy, holding the whole or part of the recovery as trustee for 
the mortgagee, or that each can maintain a separate action for 
his own interest.. On the contrary, the right of the mortgagee 
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to recover the entire sum payable is inconsistent with the right 
of the mortgagor to maintain a separate action for his part of 
the loss. If the interest of the mortgagor extends, as we have 
seen, to the whole insurance moneys, he is entitled to maintain 
an action coextensive with his interest. Granting the right of the 
mortgagor to maintain such an action, it is clear that to the 
action the mortgagee must be a party, for payment, by the terms 
of the policy, is first to be made to him to the extent of his in- 
terest. This was so held in Ennis vs. Harmony Fire Ins. Co. 
(3 Bosw., 516) nearly half a century ago. The case has never 
been overruled or criticised, and is cited by this court as author- 
ity in Winne vs. Niagara Fire Ins. Co., supra. If the mortgage 
had been satisfied, a different rule might prevail, and the mort- 
gagor sue in his own name. But while the mortgage is out- 
standing the mortgagee is a necessary party to the mortgagor’s 
action. 

These views also dispose of the claim that because the defend- 
ants, the mortgagee and insurance company, are non-residents, 
and the contract was made without the state, our courts have 
no jurisdiction over the mortgagee’s claim. This position might 
be well founded if the claims of the mortgagor and mortgagee 
were several and distinct. But as the mortgagor’s interest per- 
vades the whole recovery, his right to maintain an action in the 
courts of the state cannot be impaired by the non-residence of the 
mortgagee. 


The order appealed from should be affirmed, and judgment 
absolute rendered for plaintiff and for defendant MacPherson 
on the stipulation, with costs. 

Gray, O’Brien, Bartlett, Haight, Vann and Werner, JJ., 
concur, 


Ordered accordingly. 
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SUPREME COURT OF MICHIGAN. 
KING 
CONCORDIA FIRE INS. CO.* 


A slip, without which the policy was incomplete, was attached to the 
policy, and contained among other provisions an iron-safe clause, re- 
quiring insured to keep a set of books showing the record of their 
business. and should yearly take an inventory, and to keep the books 
and a copy of the inventory in an iron safe at night, or in some place 
secure against fire in another building. 

Held, That the clause was a part of the policy, and was supported by sui- 
ficient consideration. 

Held, That knowledge by the agent that insured had no iron-safe was not 
a waiver where the alternative existed of keeping the books in an- 
other building. 

Held, That the insured was not obligated to keep the books in a building 
more secure than his own, and it could not be contended that there 
was no building in town more secure, and that therefore there was a 
waiver. 

Held, That the Michigan act conferring on a commission the power to 
draft a standard form of policy to which all insurance contracts must 
conform was unconstitutional, and the iron-safe clause was valid, 
though added to such a form by the company. 

Held, That the failure to keep the books in a safe, as required, avoided the 
policy, notwithstanding a statute providing that breach of condition 
was not ground of forieiture, provided the insurer was not injured by 
the breach, or a loss had occurred by reason of it. The loss occurred 
during the violation of the contract. 


Error to Circuit Court, Benzie County. Action by Wallace E. 
King against the Concordia Fire Insurance Company. From a 
judgment for plaintiff, defendant brings error. 


DICKINSON, STEVENSON, CULLEN, WARREN & BUTZEL (EARL 
F, DRAKE, of Counsel), for Appellant. 
D. G. F. WARNER, for Appellee. 


CARPENTER, J. 

Defendant insured plaintiff's stock of general merchandise 
against loss by fire. A fire occurred, and the merchandise was 
destroyed. This suit was brought to recover on the policy. 
Plaintiff had judgment in the court below. Defendant appeals 
to this court. 

The most important of plaintiff's books of account and the 
inventory of his goods (which were kept in a wooden desk in 


_———— 


* Decision rendered, May 22, 1905. 
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the store containing his merchandise) were also destroyed by the 
fire above mentioned. Defendant insists that it was entitied to 
a judgment because these books and inventory were not kept in 
“an iron safe at night, or at some place secure against fire in 
another building,” and because plaintiff did not comply with de- 
fendant’s demand to produce them for inspection as required by 
the terms of its policy. As the destruction of the books and in- 
ventory rendered it impossible for plaintiff to comply with de- 
fendant’s demand to produce them for inspection, the only ques- 
tion which merits consideration is this: Was the policy void 
because said books and inventory were not kept in an iron safe 
at night, or at some place secure against fire in another building? 
The determination of this question depends upon the validity and 
proper construction of the following rider attached to said insur- 
ance policy (which was a Michigan standard policy) :— 

Country Store Buildings and Stocks therein. $———. 
Nothing on one one-story frame building, with shingle roof 
and its additions adjoining and communicating, including 
foundations, occupied by W. E. King as a grocery store and 
situated beginning at a point 14 rods E. of 4 Post or 
Sec. 946, thence to $. Io rods, thence E. 6 rods, then N. 
rods, thence W. 6 rods to place of beginning, T. 25 N. 13 W. 
Village of Wallin, Benzie Co., Mich.; $50 on store furniture 
and fixtures, including iron safe; $350 on his stock of mer- 
chandise, consisting principally of groceries and provisions, 
and such other goods as are usually ‘kept for sale in a grocery 
store, all while contained in the building and its additions 
above described. It is agreed and understood that the assured 
shall keep a set of books showing the record of his or their 
business, including purchases and sales, both for cash and 
credit; also, that they shall take an inventory at least once a 
year, and shall keep said books and a copy of their last inven- 
tory in an iron safe at night, or in some place secure against 
fire, in another building, otherwise this policy shall be void. 
The question in this case is simply this: Did the failure of the 

insured to “keep his books and a copy of their last inventory in 
an iron safe at night, or in some place secure against fire in an- 
other building,” make said policy void? This depends upon the 
validity and effect of that part of the foregoing rider called the 
“iron-safe clause.” The following propositions are affirmed by 
defendant and denied by plaintiff: (1) That the “iron-safe rider” 
is a valid and binding part of the contract of insurance. (2) That 
according to the proper construction of said rider the failure of 
the insured to keep his books and inventory in an iron safe at 
night, or in some place secure against fire in another building, 
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rendered the policy of insurance void. We will consider each of 
these propositions. 

1. Was the iron-safe rider a valid and binding part of the con- 
tract of insurance ? 

(a) Plaintiff relies upon Goddard vs. Ins. Co. (67 Tex., 69) as 
an authority for the proposition that the “iron-safe clause” was 
not a part of the contract of insurance, because it was contained 
in a rider attached to the policy, and not in the policy itself. This 
case is not like Goddard vs. Ins. Co. It is more like the case of 
Home Ins. Co. vs. Cary, 10 Tex. Civ. App., 300. This can best 
be shown by quoting from the opinion in the latter case: “It will 
be seen that if the attached slip were omitted there would be no 
description of the property insured, and the policy would be in- 
complete. That it constitutes a portion of the contract, and is a 
warranty, we entertain no doubt. There is no rule of law which 
would warrant the court in adopting that portion of the attached 
sheet containing the description of the property as constituting 
a part of the policy, and in rejecting the remainder. * * * The 
case differs in almost every essential particular from that of God- 
dard vs. Ins. Co., 67 Tex., 69. In that case the iron-safe provi- 
sion did not in terms provide that it should constitute a warranty, 
was not referred to in the policy, nor did it refer to the policy. It 
was pasted on the policy in the midst of a sentence which had no 
reference to the stipulations of the assured, in such connection as 
to destroy the sense of the sentence; and, what is more import- 
ant than all these circumstances, the policy was complete without 
the attached paper. wis 

(b) Plaintiff insists that the iron-safe clause is not supported 
by any consideration, and cites to support his position Phoenix 
Ins. Co. vs. Angel (Ky.), 38 S. W., 1067. In this case the Su- 
preme Court of Kentucky decided that an iron-safe rider attached 
to an insurance policy would not be enforced, saying: “It is 
without consideration. * * * It does not seem to us that it is: 
competent to contract with the assured for the preservation of 
testimony in behalf of either party.” In the case at bar it cannot 
be said that the iron-safe agreement was without consideration. 
The contract of insurance is a contract of mutual promises. The 
promise of the insurer to indemnify the insured is the considera- 
tion for the agreement in question, as well as for all other agree- 
ments of the insured. Nor can we agree to the proposition that 
it is not “competent to contract with the assured for the preserva- 
tion of testimony.” On principle and on authority, in order to 
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preserve exact evidence of the extent of the loss, parties may 
contract that the books of account and inventory of the assured 
shall be kept in an iron safe: Liverpool Ins. Co. vs. Kearney, 36 
C.C. A., 265; Home Ins. Co. vs. Cary, supra; Ostrander’ on Fire 
Insurance, p. 650 (2d Ed.); Morris vs. Imperial Ins. Co., 106 Ga., 
401. 

(c) Plaintiff insists that, as defendant’s agent knew when he 
solicited the insurance that the insured did not have an iron safe, 
and as plaintiff's. building was as safe from fire as any other 
building in the town where the business was carried on, the infer- 
ence may be drawn that the defendant thereby waived the require- 
ment that the insured should “keep his books and inventory in an 
iron safe at night, or at some place secure against fire in another 
building.” If it be conceded that by reason of this knowledge of 
the agent the insurer waived the requirement that the books 
should be kept in an iron safe, the insured remained bound to 
keep his books in another building, unless the requirement that 
he should so keep them was also waived. See Crigler vs. Stand- 
ard Fire Ins. Co., 49 Mo. App., 11. Plaintiff contends that it was 
waived because there was no other building in town safer than 
his own. It is manifest that this contention assumes that the 
language under consideration imposed upon plaintiff an obliga- 
tion to keep his books in a building more secure against fire than 
the one containing his insured goods. Is this correct? What is 
the proper construction of the words “or at some place secure 
against fire in another building?’ We must give this clause the 
same construction that we would had plaintiff attempted to com- 
ply with it, for surely its language does not mean one thing when 
plaintiff endeavors to comply with it and quite a different thing 
when he refuses to comply with it. It does not mean one thing 
when we are considering the obligations of the insurer and quite 
a different thing when we are considering the obligations of the 
insured. When plaintiff was given the option of placing his 


oes 


books “in an iron safe (that is, in an iron safe in the building con- 
taining his insured goods) or in some other place secure against 
fire,” it is clear that the parties contemplated that. the other 
place might be less secure against fire than an iron safe. The 
clause therefore did not require that the place “in another build- 
ing” in which the insured should choose to place his books should 
be secure against all fire that might possibly endanger them. 
What fire must such place be secure against? This is determined 
by the purpose intended to be accomplished by the clause under 
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consideration. That purpose is manifest. It was to insure the 
preservation of the best evidence of the amount of the loss of the 
insured in the event of the destruction of the insured goods by 
fire. This object would be accomplished if those books were 
placed in a building not exposed to the hazard of the fire which 
might endanger the insured goods. In other words, the insured 
could comply with this requirement by placing his books in any 
proper place in such other building. And there is nothing to 
indicate that this other building should be safer than the building 
containing the insured goods. If this is the correct construction 





and we think it is— 
plaintiff could have complied with it, and there is nothing to indi- 
cate that he was released from his obligation to comply with it. 

(d) The iron-safe rider in question is a condition added to the 
Michigan standard policy prescribed in accordance with Act No. 
149, p. 141, of the Public Acts of 1881 (see Comp. Laws 1897, 
§§ 5170-5179), and plaintiff insists that section 6 of said act (sec- 
tion 5175, Comp. Laws 1897) (which prohibits the issuance of a 
policy “containing any other or different terms or conditions than 
those expressed in said Michigan standard policy, or containing 
any word or words that will add to, take from, or vary the con- 
tract therein expressed”) makes said condition void. Defendant 
interposes several answers to this contention. We have carefully 
considered all these answers, and, without stating them, content 
ourselves with saying that only one of them is, in our judgment, 
adequate, and that is that the legislation providing for the Michi- 
gan standard policy is unconstitutional. In other words, we 
cannot uphold defendant’s contention that the iron-safe rider is 
a valid part of the contract of insurance without deciding that 
the legislation providing for the Michigan standard policy is un- 
constitutional. At this point it should be remembered that the 
parties to this suit do not agree as to the proper construction ol 
the iron-safe rider. Plaintiff contends that, properly construed, 
failure to comply with its requirements did not render the policy 
of insurance void. If plaintiff is right in this contention, it is un- 
necessary to adjudge the statute unconstitutional. As courts 
should not adjudge a law unconstitutional ‘unless a decision 
upon that very point becomes necessary to the determination of 
the cause” (Cooley’s Con. Lim., p. 196 [6th Ed.]), the constitu- 
tional inquiry should not be undertaken unless plaintiff is wrong 
in his construction of the iron-safe rider. We proceed, therefore, 
to a consideration of the question. 


of the requirement under consideration 
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2. Did the failure of the insured to “keep his books and inven- 
tory in an iron safe at night, or at some place secure against fire 
in another building,” render his policy of insurance void? 

(a) In the case at bar plaintiff did keep books; he did make an 
inventory; and he insists that his policy is not void merely be- 
cause he did not preserve his books and inventory as he agreed. 
In support of this contention he relies upon Connecticut Fire 
Ins. Co. vs. Jeary (Neb.), 83 N. W., 78. In that case the insured 
agreed to keep books of account, to take an inventory, and to 
keep both books and inventory in an iron safe at night, and it 
was stipulated that “failure to observe the above conditions shall 
work a forfeiture of all claims under this policy.” The insured 
did keep books of account as agreed. He did not, however, pre- 
serve them, and they were lost in the fire which destroyed his 
insured goods. It was held that under the language of this policy 
there was no iorfeiture, because the insured did not fail to observe 
all the conditions. The court reasoned as follows: “It will be 
noted that these provisions, constituting, as we have seen, a 
promissory warranty, are joined together by the conjunctive 
‘and, followed by the penalty of forfeiture, to the effect that 
‘failure to observe the above conditions shall work a forfeiture of 
all claims under this policy.’ The insurance company had the 
power to separate the conditions imposed, making each inde- 
pendent of the other, the clause being of its own creation; but it 
has not chosen to do so. By its own language it has made a 
series of acts to be construed together, and a failure to perform 
not one, but all, the conditions is required to work a forfeiture of 
the policy.” We cannot so construe the iron-safe rider in the 
case at bar. Here it was agreed that 


The assured shall keep books showing the record of his * * * 
business, * * * shall take an inventory, * * * and 
: shall keep said books and a copy of their last inventory 
in an iron safe at night, or at some place secure against fire in 
another building; otherwise this policy shall be void. 


This language is clear, and entirely free from ambiguity. We 
cannot construe the language “otherwise this policy shall be 
void” as the Supreme Court of Nebraska construed “failure to 
observe the above conditions shall work a forfeiture of all claims 
under this policy.” We cannot say, as did that court, “it has 
made a series of facts to be construed together, and a failure to 
perform not one, but all, the conditions is required to work a 
jorfeiture of the policy.” On the contrary, we are compelled to 
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say that the insured has stipulated that if he fails to perform his 
agreement his policy shall be void, and that by failing to preserve 
his books as he agreed he failed to perform his agreement. 

(b) Plaintiff insists that his failure to preserve the books and 
inventory as agreed (not being a breach of any condition of the 
policy which injured the insurer) did not avoid the policy accord- 
ing to section 5180, Comp. Laws, 1897. In other words, plaintiff 
contends that according to the section just cited a breach of a 
condition does not make an insurance policy void unless the in- 
surer is injured by such breach. This contention is answered by 
our decision in Boyer vs. Fire Ins. Co., 124 Mich., 455. We quote 
from the opinion in that case: “The loss occurred during a 
breach of the contract, and while its terms were being violated. 
lhe statute does not provide that under such circumstances the 
policy shall be valid.” On this branch of the case we conclude, 
therefore, that a failure to comply with the iron-safe rider (as- 
suming it to be a valid part of the contract of insurance) ren- 
dered the policy void. This conclusion compels us to recur to 
the question of the constitutionality of the legislation providing 
for the Michigan standard policy. That legislation empowered 
a commission thereby created to draft a iorm of fire insurance 
policy to be known as the “Michigan Standard Policy,” to file a 
printed copy of such form in the office of the Commissioner of 
Insurance (who is a member of said commission); such form to 
“be so worded and printed as to secure as far as practicable the 
accomplishment of the following results ;” viz. :— 

First, fairness and equity between the insurers and the as- 
sured; second, brevity and simplicity; third, the avoidance ot 
technical words and phrases; fourth, the avoidance of condi- 
tions, the violation of which by the assured would, without be- 
ing prejudicial to the insurer, render the policy void or voidable 
at the option of the insurer; fifth, the use of as large and fair 
tvpe as is consistent with a convenient size of paper or parch- 
ment; sixth, the placing of each separate condition in a sepa- 
rate paragraph, and the numbering of the paragraphs. 

It empowered the commission, which was a body having con- 
tinuous existence, to alter or amend the form so adopted by 
them “whenever they shall deem it necessary.” It gave the Com- 
missioner of Insurance power to fix the time when the use of the 
form of policy so adopted or amended “shall become obligatory,” 
and prohibited thereafter, under penalty, the making of contracts 
of fire insurance, except in accordance with said form as so 
altered or amended. It is contended that this statute is uncon- 








1905. ] King vs. Concordia Fire Ins. Co. 993 


stitutional, because it gave legislative power to the commission. 
Section 1, art. 4, of our Constitution, provides that “the legis- 
lative power is vested in the Senate and House of Representa- 
tives,” and it is well settled that such power cannot be delegated. 
Says Judge Cooley in his Constitutional Limitations (6th Ed., p. 
137): “One of the settled maxims in constitutional law is that 
the power conferred upon the Legislature to make laws cannot 
be delegated by that department to any other body or authority. 
Where the sovereign power of the state has located the authority, 
there it must remain; and by the constitutional agency alone the 
laws must be made until the Constitution itself is changed. The 
power to whose judgment, wisdom and patriotism this high pre- 
rogative has been intrusted cannot relieve itself of the responsi- 
bility by choosing other agencies upon which the power shall be 
devolved, nor can it substitute the judgment, wisdom and 
patriotism of any other body for those to which alone the people 
have seen fit to confide this sovereign trust.” Was the power 
which this statute delegated to the insurance commission legisla- 
tive in character? It certainly was a power which the Legislature 
itsell might rightfully exercise, but it does not follow from this 
circumstance that it was a legislative power (see Wayman vs. 
Southard, 10 Wheat., 1, 6 L. Ed., 253), for the Legislature often 
exercises powers of an executive or administrative character 
which it may delegate. See Hurst vs. Warner, 102 Mich., 238; 
Dowling vs. Lancashire Ins. Cp., 92 Wis., 63. We have upheld 
legislation whereby the operation of a law—local option law— 


in a particular county is made to depend upon the approval of 
both a majority of the electors and the board of supervisors of 
said county. See Feek vs. Township Board, 82 Mich., 415. The 
Supreme Court of the United States has held (see Field vs. Clark, 
143 U. S., 649), that Congress might vest the President with au- 
thority to suspend the operation of a reciprocity law. The 


proper distinction between such delegated power and legislative 
power 1s stated in Locke’s Appeal (72 Pa., 498) as follows: ‘The 
Legislature cannot delegate its power to make a law; but it can 
make a law to delegate a power to determine some fact or state 
of things upon which the law makes, or intends to make, its own 
action to depend.’ This distinction is approved in Field vs. 
Clark, supra, and in Dowling vs. Lancashire Ins. Co., supra. We 
have also held (see Hurst vs. Warner, supra) that the Legislature 
may authorize officials (the State Board of Health) intrusted with 
the execution of a quarantine law to make rules relative to its 
VoL, XXXIV—63, 
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execution. See, also, Chicago & N. W. R. Co. vs. Dey (C. C.), 35 
Fed., 866; Georgia R. Co. vs. Smith, 70 Ga., 694. ‘The true dis- 
tinction,” said Ranney, J., in Cincinnati, etc., R. Co. vs. Commis- 
sioners (I Ohio St., 88), “is between the delegation of power to 
make the law, which necessarily involves a discretion as to what 
it shall be, and conferred authority or discretion as to its execu- 
tion, to be exercised under and in pursuance of the law. The 
first cannot be done; to the latter no valid objection can be 
made.” This distinction is also approved in Field vs. Clark and 
Dowling vs. Lancashire Ins. Co., supra. Tested by this distine- 
tion, the authority delegated to the Insurance Commission by the 
legislation under consideration was not administrative, but was 
legislative. It cannot be said that the Legislature merely dele- 
gated to the commission power to determine “a fact or state of 
things upon which the law makes, or intends to make, its own 
action to depend”; nor that it merely delegated to the commis- 
sion “discretion as to its execution to be exercised under and in 
pursuance of the law.’ On the contrary, it delegated to the 
commission authority to itself make the law (which was to be 
evidenced by the form of insurance policy filed with the Commis- 
sioner of Insurance), and to change this law “whenever they 
shall deem it necessary.” As said by the Supreme Court of Wis- 
consin ina similar case: “Had the commissioner wholly declined 
to prepare, approve and adopt any form whatever, it would not 
have been possible to have carried into effect so imperfect or 
uncertain an enactment, or to transact business under it. Within 
the lines indicated, a discretion was reposed in the commissioner 
as to the form of the policy which embodied the substance of 
the contract, and which was to have the sanction and force of law. 
The effect clearly was to transfer to him bodily the legislative 
power of the state on that subject :”’ Dowling vs. Lancashire Ins. 
Co., 92 Wis., at page 73. In the following cases similar laws were 
also adjudged unconstitutional: O'Neil vs. Ins. Co., 166 Pa., 77; 
Anderson vs. Manchester Fire Assur. Co., 59 Minn., 182; Phee- 
nix Ins. Co. vs. Perkins (S. D.), tor N. W., 1110. We are there- 
fore compelled to declare the law under consideration unconsti- 
tutional. That law in form was never law in effect, and did not 
prevent the parties to this suit making the iron-safe rider a part 
of the contract of insurance. That rider was therefore a valid 
provision of said contract, and, plaintiff having violated its condi- 
tions, the policy in suit was void, and defendant was entitled to 
a verdict and judgment in the lower court. 
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The judgment for plaintiff should therefore be reversed with 





costs, and a new trial granted. g 

In considering the constitutional question decided in this case, by 
we have labored under an unusual embarrassment. Counsel for 4 
plaintiff and counsel for defendant each having argued that the % 
law was unconstitutional, we thought it proper to request a brief i 
from the Attorney-General. He complied with this request, and a 
furnished a briei—a most helpful briei—in which he, too, main- is 
tained that the law was unconstitutional. We have therefore - 
been compelled to decide the case without the advantage of any i 


argument—doubtless because no such valid argument could be 
maintaining the constitutionality of the law. 
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SUPREME COURT OF NEBRASKA. ie 
WESTERN TRAVELERS’ ACCIDENT ASS’N, Inc., 


TOMSON ET AL.* 






A plaintiff may, subject to liability to attack by motion or demurrer, : 
plead in his petition matter in avoidance of an anticipated defense, by 
and may supplement the same in his reply by allegations not incon- ' 
sistent therewith. 

Pleadings after verdict and judgment will, if not previously attacked, be 
liberally construed for the purpose of upholding the result reached 
by the court and jury. 

If an insurance company, sued for an alleged loss, denies the loss, it 
waives proof of notice of the same. Ww 

If an insurance company has actual knowledge of a loss within the time i 
stipulated in the policy for the giving of formal notice thereof, such ( 
notice is dispensed with. 


On rehearing. 






AmeEs, C. 

This case was formerly before this court and decided by an 
Opinion published in ror N. W., 341. On the former occasion 
the cause was submitted on briefs, without oral argument, but 
the facts are set forth at length in the opinion, and need not to be 
here repeated. A rehearing was granted, and oral arguments 
thereon have been had, solely upon the subject of the construc- 
Sh nessa niaotnitncees emanate ntedaanandecacaanedadtdeamenimmaadtedbadasiaantadaeaiiaes 
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tion of the pleadings, to which subject the present discussion will 
for the most part be confined. 

At the time of the former decision we were united in opinion 
that if by the pleadings themselves, or by the admissions of fact 
contained therein, the defendant, plaintiff in error, had waived 
formal notice of the accident,-to obtain indemnity for which the 
action was brought, the judgment of the District Court ought to 
be affirmed. The petition anticipates that failure to give such 
notice might, and perhaps would, be relied upon as a defense to 
the action, and pleads as an excuse therefor total mental and 
physical disability, as a consequence of and immediately follow- 
ing the accident, continuously for a term extending beyond the 
period within which the notice was by the contract required to 
be given. But it further alleges that within that period a vice- 
president of the defendant called upon the plaintiff at his home, 
where the latter was suffering from the disability complained of, 
“and plaintiff notified said vice-president of said company, and 
said company, of said accident.” It is insisted by the defendant 
that this latter allegation is inconsistent with and in effect a re- 
traction of the former, but we think that such would be a too 
literal and technical construction. No attack was made upon the 
petition by motion or otherwise, and it is the settled rule of this 
court, sanctioned by decisions so numerous that citation of them 
is not requisite, that, after a verdict and judgment, pleadings will 
be liberally construed for the purpose of upholding the result 
reached by the court and jury. It is obvious to our minds that 
what the pleader had in view and intended to allege was that the 
defendant, by the visit of one of its managing officers within a 
week after the happening of the accident, and by what the latter 
learned upon such visit by his observation of and conversation 
with the plaintiff, became aware and charged with notice and 
knowledge of the occurrence. It was in substantiation of the al- 
legation as so interpreted that evidence was offered by the plain- 
tiff and admitted on the trial, and we think that it is too late, after 
verdict, to object that such is not its true meaning. The above- 
mentioned allegation in the preceding paragraph of the petition 
is in the following language: That the accident “caused a 
hemorrhage of the brain, causing complete disability of the 
plaintiff, and from the effects thereof plaintiff became totally dis- 
abled, mentally and physically, helpless and nearly blind, was 
confined to his bed for nearly six months and wholly unable to 
work, travel or perform his business, or to personally visit or 
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notify said company at Omaha, Neb.” We think these two alle- 
gations, the one following immediately after the other, ought, at 
any rate after verdict, to be considered and construed together, 
and to be held to charge, in effect, that the plaintiff was disabled 
by the accident from giving formal notice within the fifteen days 
stipulated in the contract, but that within that time the defend- 
ant became fully aware of it by means of the visit of its vice- 
president. 

The petition further alleges that after the visit of the vice- 
president, and on an unspecified day in March, the plaintiff 
notified the company of the accident and demanded indemnity 
therefor, but that in response “to said several notices” the de- 
fendant “denied that it was:liable therefor, and claimed that the 
plaintiff was not injured by accident at all, and thereby waived 
and did forego all that certain portion” of the contract “in respect 
to formal and technical notice, and of any notice at all of said 
accident, and is now concluded and estopped to claim any bene- 
fit or advantage thereof as to notice of any kind in these prem- 
ises.’ The evidence shows that the pleader was mistaken as to 
the date of this latter mentioned notice, and that the notice re- 
ferred to was the letter of the son of the insured, written to the 
secretary of the association under date of April 8, 1902, long 
after. the expiration of the fifteen-day limit. There was there- 
fore no intentional repugnancy between this last allegation and 
either of the preceding. ‘There was no motion to make more 
definite and certain, and it is evident that both parties interpreted 
the allegation as a sufficient designation of the letter disclosed 
in the proofs. The reply of the secretary of the association to 
this letter fully sustains the petition. It explicitly denies that 
the insured had been injured by accident, and, while calling atten- 
tion to the requirement of notice within fifteen days, remarks 
that, because of the absence of accident, that feature “would not 
be of importance.” 

The answer admits that the plaintiff was suffering from the 
malady described in the petition, but alleges that the same was 
due to disease, and not to accident, and alleges “that plaintiff 
has at no time given notice of any accident or accidental injury, 
as required by said constitution and by-laws and by the contract 
between plaintiff and defendant.” ‘The reply avers that on or 
about the 26th day of April, 1902, the defendant, by a formal 
vote of its board of directors, “denied that plaintiff was injured 
by an accident; denied that defendant was liable to plaintiff for 
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or on account of accident, well knowing of plaintiff's claim and 
of plaintiff’s notice of same to defendant; and the defendant did 
thereby waive and forego all provisions of the by-laws and stipu- 
lations of the contract with reference to notice,” and “is now es- 
topped to claim any benefit or advantage thereof as to notice of 
any kind in the premises.” 

Upon mature consideration, after listening to oral argument, 
we are convinced that there is no necessary repugnancy between 
the reply and the matter above quoted from the petition. 
If it is true, as said in the former opinion, that there is 
no inconsistency between a denial of notice and a denial of 
the existence of anything of which notice could have been 
given, it is equally true that there is no serious conflict between 
an allegation that notice was waived and an allegation that there 
were circumstances within the knowledge of the parties which 
rendered a notice not requisite. The petition admitted in effect 
that a formal written notice, such as was contemplated and in 
most cases required by the contract, had not been given within 
the time specified therein, but it pleaded two excuses for the fail- 
ure, or at least, one excuse and one circumstance which rendered 
the formal notice not indispensable; to wit: First, that the 
plaintiff was disabled from giving the notice by the nature, grav- 
ity and duration of his injury; and, second, that, within the time 
limited by the contract for giving the notice, the defendant, 
through the visit and conversations of one of its managing ofh- 
cers, had an acquaintance with the precise facts, knowledge of 
which the notice, when given, was designed to impart. Now, 1 
these allegations are true, they are in no degree inconsistent with 
the claim that, when some months later the plaintiff made a de- 
mand upon the association for indemnity, the latter regarded 
the question of notice, as its secretary had previously expressed 
it, as “not to be of importance,” because, “as above stated, the 
association does not pay,indemnity for disability, except such 
disability as may have been caused by reason of accidental in- 
juries,” and “there seems to have been no accident in this case.” 
Whether the reply strengthened in any degree the case made 
by the petition may be doubted. ‘The transactions of the 26th of 
April pleaded by it, and established by the evidence, would have 
been more accurately described as treating a formal notice as 
already waived, than as constituting in themselves a waiver of 
one, and it is not unlikely that they might have been proved as 
an admission to that effect without having been especially 
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pleaded; but, however that may be, neither the pleading nor the 
proof of them was inconsistent with the allegations of the peti- 
tion. It was held by this court in German Ins. Co. vs. Shader (93 
N. W., 972, 60 I,. R. A., 918) that it is competent for the plaintiff 
to anticipate a defense and plead waiver (or matter of avoidance) 
in his petition. This the plaintiff did, and the allegations of the 
reply, which the former opinion regards as an admission that 
no notice was given, now appear to us to be merely supple- 
mental to and corroborative of the petition. If this view is cor- 
rect, the decision in Dwelling House Ins. Co. vs. Brewster (43 
Neb., 528), cited in the jormer opinion, is not in point. German 
Ins. Co. vs. Shader, supra, is authority for holding that a petition 
and reply, in so far as they treat of the same matter, are to be 
construed together, and, under the liberal rule above adverted 
to, they will not be treated as in conflict with each other unless 
necessarily so. It does not appear that there is any necessary 
inconsistency in the instance under discussion. 

The facts stated in the former opinion, and established by 
practically undisputed evidence, are, we think, conclusive to the 
following effect: That within a week after the plaintiff received 
his injury he was visited by one of the managing officers of the 
defendant, and that through the latter the defendant then ac- 
quired a knowledge of the nature of the plaintiff’s disability and 
the circumstances of its cause, or, at least, origin; that within 
about six weeks afterward a son of the plaintiff called the matter 
to the attention of the defendant’s secretary by the letter of 
April 8th, and was promptly rebuffed by the latter by an em- 
phatic denial and repudiation of the claim that the plaintiff's dis- 
ability was due to accident; and that such denial was treated as 
the sole ground for the rejections of the claim by the formal ac- 
tion of the board of directors on the 26th of the same month. 
The answer admits that “plaintiff was totally disabled and un- 
able to perform any part of the duties pertaining to his usual 
occupation for a period of one year, beginning on the 22d day 
of February, 1902,” the second day following the accident. Fur- 
thermore, the answer, after having affirmatively alleged that the 
defendant is excused from payment by section 6 of article 8 of its 
constitution and by-laws, because the disability complained of 
was due to disease, concludes with the following: ‘Further an- 
swering said petition, the defendant denies each and every alle- 
gation therein contained not hereinbefore specifically admitted ;” 
and the one important allegation of the petition not specifically 








1000 Insurance Law Journal. [ Now, 


or otherwise admitted is that the disability of the plaintiff was 
due to accident, so that fact is put distinctly in issue. 

We conclude, therefore, that the case falls clearly within both 
of the main principles adopted by this court in Omaha Fire Ins, 
Co. vs. Dierks & White (43 Neb., 473): First, that formal notice 
of loss was immaterial, because the company had actual notice 
through the presence of its agents at the fire, and acted thereon, 
though refusing to make payment for that reason; and, second, 
because the company, by its pleading, denied liability on the 
ground that the property destroyed was incumbered by mort- 
gage at the time of the fire. It can, of course, make no differ- 
ence with the application of this latter rule whether the issue of 
non-liability is raised by special allegation or by general denial, 
or whether the absence of liability is contended to be due to for- 
feiture, as in the case cited, or to the non-occurrence of the 
accident out of which it is alleged to have arisen, as in this 
case. In either case the plaintiff would be driven to the expense 
and labor of the trial of an issue that would be wholly immaterial 
in the absence of liability for want of notice. In short, if this 
court adheres to the opinion in Omaha Fire Ins. Co. vs. Dierks, 
supra, the judgment in this case must be affirmed as in harmony 
therewith; but if that decision is overruled, there must still be 
an affirmance, because, by the opposite rule for the construction 
of pleadings, the reply is not inconsistent with the petition, and 
the undisputed evidence establishes the fact that the defendant 
repudiated the claim on the ground that there had been no ac- 
cident. 

We are satisfied with the opinion in the case cited, and recom- 
mend that it be adhered to, and that the former decision of this 
court be vacated and set aside, and the judgment of the District 
Court affirmed. 

Oldham, C., concurs. 

PER CURIAM. 

For the reasons stated in the foregoing opinion, it is ordered 
that the former decision of this court be vacated and set aside, 
and the judgment of the District Court affirmed. 
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SUPREME COURT OF ALABAMA. 


WESTERN ASSUR. CO. 
v8. 
HALL BROS.* 


Where the insurer knows that the arbitrator chosen by the insured is his 
clerk and fails to object, and proceeds to select its own arbitrator, 
any objection to the clerk as an interested person is waived and the 
insurer is not authorized to select an incompetent and interested 
arbitrator and conceal the fact from the insured. 


Where the insured entered upon the arbitration in ignorance of the in- 
competence and interest cf one or more of the appraisers and the 
umpire, and upon being informed, demanded that competent arbi- 
trators be selected, which was refused, he was justified in refusing 
to arbitrate and bringing suit on the policy. 

A policy provision for arbitration in case of dispute does not authorize 
an agreement for arbitration in which other companies are to join 
and choose a joint arbitrator, and providing for the appraisement of 
only a part of the loss and a pro rating among the companies. 


Appeal from Circuit Court, Madison County. Action by Hall 
Brothers against the Western Assurance Company. From a 
judgment for plaintiffs, defendant appeals. 


LonpoN & LONDON and R. W. WALKER, for Appellant. 
CoorpER & Foster, for Appellees. 


HARALSON, J. 
1. The pleadings in the case were settled in the former three 
appeals, and when the cause was returned to the Circuit Court 
on the last appeal (133 Ala., 637, 32 South., 257), the defendant 
filed a new plea, numbered 9, in which the defendant set up that 
“a disagreement as to the amount of loss or damage having 
arisen between the assured and this defendant, the defendant 


demanded the selection of appraisers as provided for in said 


policy ; that thereupon the plaintiffs selected as their appraiser 
one J. T. White, who was then an employee or clerk of the plain- 
tiffs, and notified the defendant of the selection of said White and 
informed the defendant that said White was their clerk or em- 
ployee, and thereupon defendant selected as its appraiser one J. 
C. Lacoste, a citizen and resident of the city of Birmingham, and 
said appraisers selected William Myers, a citizen and resident of 
the city of Huntsville, Ala., as the umpire, as provided for by the 
terms of the policy. And defendant says that the plaintiffs hav- 
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ing selected their said clerk or emplovee as their appraiser can- 
not be heard to complain of the selection by the defendant of said 
Lacoste; and said plaintiffs wrongfully complaining that said 
Lacoste was a partisan of the defendant, wrongfully prevented 
said appraisers and umpire or a maiority thereof from making an 
award,” etc. 

The plaintiffs demurred to this plea, on many grounds, among 
them, (3), “It appears from said plea that defendant knew that 
said White was a clerk or emplovee of the plaintiffs at the time 
said arbitration agreement was entered into.” (4) “It does not 
appear from said plea that J. C. Lacoste, the appraiser selected 
by the defendant, was a competent and disinterested appraiser.” 
(10) “The selection by plaintiffs of a person to act as appraiser 
who was in their employ does not estop them from objecting to 
the appraiser selected by defendant.” (11) “The fact that plain- 
tiffs with the knowledge and consent of defendant selected as an 
appraiser a person in their employ would not estop them to object 
to an incompetent and interested appraiser selected by the de- 
fendant.” 

2. The reasons why said plea is not good, can scarcely be bet- 
ter stated than in the grounds thereto set up in demurrer. While 
White was a clerk of plaintiffs, that fact was made known to de- 
fendant when plaintiffs nominated him for an arbitrator. The 
defendant made no objection to him, on that account, as it might 
have done, but proceeded to select its arbitrator. This was a 
waiver of any objection it might have raised to White, on ac- 
count of his not being disinterested, and it did not authorize de- 
fendant to nominate an interested and incompetent arbitrator, 
and conceal that fact from plaintiffs: 3 Cye., 617, 619. As soon 
as plaintiffs ascertained that Lacoste was not disinterested, they 
had a right to repudicate the nomination, and insist that a disin- 
terested person should be selected in his place. To hold other- 
wise, would authorize the defendant to take an undue advantage 
of the plaintiffs, in the matter of the selection of disinterested 
arbitrators, as provided by the terms of the policy. 

3. The plaintiff filed replications to defendant’s pleas, 5, 7 and 
&. These pleas set un in substance the arbitration provisions of 
the policy, and that plaintiffs broke up the arbitration after it was 
entered upon. The third replication set up, that “the said ap- 
praisers and said umpire, or one or more of them (referred to in 
said pleas), were not impartial and disinterested, and were not 
competent to serve in the capacity for which they were selected, 
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which was unknown to plaintiffs, at the time said agreement of 
arbitration was entered into, and immediately after the ascertain- 
ment of said facts, plaintiffs demanded of said defendant, the 
selection of disinterested and competent appraisers, in accord- 
ance with the terms of said policy, which demand said defendant 
refused.” If these facts were true, they furnished a complete 
answer to said pleas, and the demurrer to the replication to them 
was properly overruled: Western Assur. Co. vs. Hall, 120 Ala., 
547; Id., 133 Ala., 637; Id., 112 Ala., 318. 

From what has been said, it will appear that the demurrer to 
replication 18 to the eighth plea, was properly overruled. 

4. The policy provides, that the company shall not be liable 
beyond the actual cash value of the property at the time any loss 
or damage occurs, with proper deduction for depreciation how- 
ever caused. 

Said ascertainment or estimate shall be made by the insured 
and the company, or, if they differ, then by appraisers, as here- 
inafter provided, and the amount of loss or damage having 
been thus determined, 
shall be paid in sixty days, etc. 
lt is again provided, that 
In the event of disagreement as to the amount of the loss, the 
same shall, as above provided, be ascertained by two compe- 
tent and disinterested appraisers, the insured and this company 
each selecting one, and the two so chosen shall first select a 
competent and disinterested umpire; the appraisers together 
shall then estimate and appraise the loss, stating separately 
sound value and damage, and failing to agree, shall submit 


their differences to the umpire; and the award in writing of any 
two shall determine the amount of such loss. 


No suit or action on this policy for the recovery of any 
claim, shall be sustainable in any court of law or equity until 
after full compliance by the insured with all the foregoing re- 
quirements. 


It was held on a former appeal (120 Ala., 547) that “the provi- 
sion for arbitration is collateral to the contract for insurance ; and 
if it fails of accomplishment without fault of parties, they are rele- 
gated to their legal rights independent thereof. * * * After 
disagreement as te the loss and -a request by either party for 
arbitration, both parties were under the duty to act in good faith, 
to have the toss ascertained as provided by the policy; and if 
either in bad faith prevented such ascertainment by refusing to 
proceed, or by insisting on the selection of improper arbitrators, 
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or by undue interference with them after their selection, the other 
party is thereby absolved from further obligation to arbitrate.” 


In the fifth, seventh and eighth pleas it was alleged, in sub- 
stance, that an arbitration was entered upon in accordance with 
the provisions of the policy. It is insisted by the plaintiffs, that 
the agreement to arbitrate is no more than an agreement for a 
common-law arbitration, and not for one according to the stipu- 
lations and provisions of the policy, and that said agreement was 
immaterial as tending to show a submission to arbitrators “in 
accordance with the provisions and stipulations of the policy.” 
The agreement was signed by the plaintiffs, the defendant com- 
pany and three other insurance companies. The plant and cer- 
tain described personal property of plaintiffs, were insured in the 
defendant company, and the plant alone was insured in the three 
other companies. It was not shown that the policies in these 
other companies which signed the agreement, contained provi- 
sions for arbitration similar to the ones in the plaintiff’s policy. 
This insistence of the plaintiffs is. based, as contended, on the 
facts, that “the policy provides for an arbitration between the 
plaintiffs and the defendant company; (that) the agreement pro- 
vides for an arbitration between plaintiffs and four insurance 
companies, three of which are not mentioned in the policy sued 
on; (that) the policy provides for two appraisers, one each, to be 
selected by plaintiffs and defendant, (and that) one of the ap- 
praisers named in the agreement is shown to be the joint selec- 
tion of four insurance companies; (that) the policy provides for 
an award covering the entire amount of the loss, such as would 
be binding upon both the parties, as to the amount recoverable ; 
(that) the agreement stipulated for the appraisal of the loss and 
damage to a few specified articles damaged; (that) the policy 
provides for an arbitration to ascertain the amount of loss or 
damage only, (and) by the terms of the agreement, the appraisers 
are further required; ‘to make an estimate of the actual cash cost 
of replacing or repairing the same; (that) the policy only con- 
templates the settlement of the differences between plaintiff and 
this defendant; (and that) under the agreement, the appraisers 
must further adjust. and prorate the loss among the several in- 
surers.” 


From this recital of plaintiff's contention, all of which is sub- 
stantially true, in the recitation of facts, it would appear that the 
arbitration agreement did not follow and was not in accordance 
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with the provisions of the policy for arbitration, and the agree- 
ment was, therefore, properly excluded. 

It was show that, on the 3d of May, 1894, before this suit was 
commenced on the 11th of June thereafter, the plaintiffs wrote to 
the adjuster of the company, that they were still willing to agree 
to any arbitration in accordance with the terms of the policy, in- 
sisting, that this be done as one of the arbitrators had declined to 
serve, to which proposition, it was admitted, defendant did not 
accede. 

After this, the plaintiffs were free to bring this suit, unaffected 
by said arbitration clause, and recover, if shown to be entitled 
under the evidence. ‘They introduced their policy of insurance, 
proved the loss by fire, and the amount of the loss, and this en- 
titled them to the general charge as was given. 

Affirmed. 

McClellan, C. J., and Dowdell and Denson, JJ., concur. 


SUPREME JUDICAL COURT OF MASSACHUSETTS. 


BURNHAM 


vs. 


CHINA MUT. INS. CO. ET AL.* 


A vessel insured under a marine policy was injured by striking the pro- 
jecting masts of a vessel, which had previously been sunk through a 
collision, and which, though capable of being raised and repaired, 
would have been worth less than the cost of such raising and repairs. 

Held, That the sunken vessel was an abandoned wreck, and the striking 
was not a collision within the meaning of the policy, which applies 
only to contact between navigable vessels. 


Statement of facts by the EDITOR OF THE INSURANCE LAW JOURNAL. 

The steamship Shawmut—insured in several companies under 
marine policies against collision, and in others against collision 
with another vessel—left Boston with a barge in tow. On the 
same’ day the schooner Abraham Richardson left Vineyard 
Haven, and shortly after came into collision with another vessel, 
and sank in about fifty-four feet of water. Both her topmasts, 
and about fifteen feet of her masts were out of water. The 
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steamship on the same night, when properly navigated and with- 
out fault, struck some portion of the schooner’s masts or rigging 
and was damaged. The schooner at the time was intact, except 
for the hole in her due to the collision with another vessel, and 
could have been raised, but the cost of raising and repairing 
would have exceeded her value. The plaintiff contended that 
the insurers of the steamship were liable under the collision 
clauses. The defendants contended that the striking of the 
schooner was not a collision within the policies. 


ARTHUR H. RUSSELL, for Plaintiff. 

The mere fact that the vessel was aground did not deprive her 
of her character as a vessel. The test is not whether the vessel 
is in motion or capable of motion, but whether she is a vessel. 
If the schooner had been at anchor, or at a wharf, however aban- 
doned or helpless, it would have been a collision. In a sense 
every such vessel is attached to the land, or the ground, and in- 
capable of navigation. If she remains a vessel there can be no 
distinction between a collision with her aground and afloat. If 
not a collision, would it have been a case of stranding if such was 
insured against? The answer would be that the steamship did 
not strike any natural or permanent obstruction. A vessel rest- 
ing on the bottom is still a vessel, even though the cost of raising 
and repairs exceed her value. The term “collision” should be lib- 
erally construed in favor of the insured. 


BRYANT, GRISWOLD & HOWARD, for the Defendants. 


The cost of raising the schooner and her repairs would 
have been a useless operation which no owner would attempt. 
She was, therefore, in law, a helpless, hopeless wreck. She was 
no less a wreck because her hull may have been wrecked but a 
short time and some part of her spars and rigging remained. 
Collision in the policy means the striking together of vessels, and 
does not cover striking on a sunken obstruction. The premium 
rates are computed with reference to the risks of such collisions, 
and the rules of the road for avoiding them. An abandoned 
wreck cannot comply with such rules. The parties were not 
contemplating collisions of other kinds, but only the perils of 
navigation. The meaning of the term “collision” in marine in- 
surance has been settled by centuries of adjudications and au- 
thorities. Contact with a submerged forest or reef would not be 
such a collision, nor with any other submerged obstruction. 
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LATHROP, J. 

Some of the policies in these cases cover “the risk of collision 
sustained’’ and others are against “loss sustained by collision 
with another vessel. We are of opinion that the two forms 
mean the same thing; namely, collision with another vessel. 
We agree with the plaintiff that if a vessel is temporarily aground, 
or at anchor, or at her dock, and is run into by another vessel, 
this is a collision with another vessel within the meaning of the 
policies: London Assur. vs. Companhia De Moagens de Bar- 
reiro, 167 U. S., 149, and cases cited. So, it may be true, as 
was decided in Chandler vs. Blogg (1898, 1 Q. B., 32), that where 
a vessel strikes another vessel which is at the time under water, 
and resting on the bottom, this is a collision within the meaning 
of the policy, if the vessel is raised within a few hours. Mr. Jus- 
tice Bigham in this case adopted the view that “collision,” when 
used alone, without other words, meant two navigable things 
coming into contact; and that the sunken vessel, though she 
could not be navigated at the time, was still navigable, as she 
was raised within a few hours. 

In the case at bar the plaintiff's vessel struck a wreck, sunk 
several hours before, and which was never raised. While it was 
practicable to raise her, the cost would have exceeded her value 
when raised. Under such circumstances we are of opinion that 
the plaintiff’s vessel did not come into collision with another ves- 
sel within the meaning of this word in the policies. 

The case of Richardson vs. Burrows, though not reported, is 
cited in Lowndes on Mar. Ins., 199; in Spencer on Col., 14, and 
in Cline vs. Western Assur. Co., 1ot Va., 496. The counsel for 
the plaintiff state in their brief that they have had an opportunity 
to examine a stenographic report of the case, and that it was an 
action to recover for a partial loss of wheat shipped on a small 
schooner, which sailed from Lynn to England for Caen in 
France. During the night the vessel struck something which 
caused damage to the cargo. What the object was did not ap- 
pear, but it was probably some old sunken wreck, or possibly 
floating wreck. After the evidence was in, Lord Coleridge in- 
quired whether there were any cases of collision. None were re- 
ferred to. I,ord Coleridge ruled that he should hold that the 
word “collision” meant collision with another ship, and did not 
mean either a rock or a sand bank or floating wreck. The jury 
were then discharged by consent, and judgment given for de- 
fendant. ‘The case was decided December 16, 1880. While this 
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is a nisi prius decision, it is of some weight. See, also, Hough 
vs. Head, 54 L. J. (Q. B.), 204; Reischer vs. Berwick [1894], 2 
Q. b., 548; Cline vs. Western Assur, Co., ubi supra; The Bristol, 
10 Blatchf., C. C., 537. 

We do not regard the case of Fisher vs. Chapman (20 ‘Times 
Law Rep., 319) as applicable to this case. It involved no discus- 
sion as to what is collision nor any adjudication thereon. The 
case of Barr vs. Gibson (3 M. & W., 390) relates to a bill of sale 
of a vessel on the shore. It has no bearing on this case. 

Judgment in each case for the defendant. 


COURT OF APPEALS OF MARYLAND. 





NEW ENGLAND MUT. LIFE INS. CO. 
v8. 


SWAILN.* 


The insured, who could read but little, was solicited by an agent, and 
agreed to take a policy, and signed the application, giving the agent 
his note for the first premium. Some two or three days later the 
agent represented to him that the company demanded a second pay- 
ment, and he again paid the premium in cash. A few days later he 
received the company’s receipt for the same, and about a month 
thereafter he received the policy, which he put away without exam 
ining. The note was sold to a thitd party and was paid by the insured 
at the end of six months, when it became due. The usual notice of a 
second premium due was sent to the insured at the end of the year 
and the policy was dropped. Suit was brought against the company 
some five years later for damages for the fraud of the agent, the in 
sured alleging that he had only then discovered the fraud through 
being informed of its character by the agent of another company. 

Held, That evidence of the agent’s cemmission was allowable to show his 
interest in perpetrating the fraud. 

Held, That details of his interview with the second agent were admissible 
to corroborate his statement. 

Held, That, under the statute, cause of action first accrued from the tim 
the fraud might have been discovered with the usual diligence. 

Held, That the question was for the jury, whether the agent was acting 
within the apparent scope of his authority in collecting the premium. 

Held, That if so acting the company was liable, though ignorant of the 
fraud. 

Held, That an instruction that the company was liable, if the agent was 
duly authorized to solicit insurance and fraudulently collected a sec 
ond premium, representing that it was due, was reversible error, as it 
failed to require the jury to determine whether he was acting within 
the scope of his authority in collecting the premium. 


* Decision rendered, d, Mare h 22, 1905 . 
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\ppeal from Superior Court of Baltimore City. Action by 
Isaac O. Swain against the New England Mutual Life Insurance 
Company. From a judgment in favor of plaintiff, defendant ap- 


peals. 


EDWARD Durry, for Appellant. 
Epwin T. Dickinson and W. Burns TRUNDLE, for Appellee. 


Boyp, J. 

On June 1, 1903 Isaac O. Swain sued the insurance company 
for an alleged fraud of its agent, by means of divers false and 
fraudulent representations, whereby he was induced to take out 
a policy of insurance on his life for an annual premium of $429. 
The declaration contains three counts, in the first of which it is 
alleged that the plaintiff paid the premium with a promissory 
note dated August 2, 1897, payable to the order of the defendant 
six months after date; that on September 5th he received the 
policy, and during the month of August the agent fraudulently 
and wrongfully demanded of the plaintiff an additional sum of 
$429, as and for an additional premium, falsely and fraudulently 
representing to the plaintiff that it was then due and demandable, 
and that he had been sent by the defendant to collect it. It then 
alleges that he, in ignorance that it was not then due and de- 
mandable, paid the additional sum of $429, and the agent trans- 
mitted it to the defendant. The second count makes the same 
allegations, excepting it does not refer to the payment of the 
second premium. The third sufficiently resembles the first to 
make it unnecessary to refer further to it. Each of the counts 
concludes with the averment that by reason of the ignorance and 
inexperience of the plaintiff, and of the false and fraudulent rep- 
resentations of the agent, and the concealment of the fraud by 
him, the plaintiff was not aware of the fraud, and did not dis- 
cover, and could not by reasonable diligence have known or dis- 
covered, the fraud until some time in July, 1902. The defend- 
ant filed the plea of the statute of limitations; one denying that 
the plaintiff, by reason of his ignorance and inexperience, etc., 
was not aware of the alleged frauds, etc., until July, 1902; an- 
other alleging that he was aware of the alleged frauds three 
years before the institution of the suit; and general issue pleas. 
By some apparent inadvertence, the defendant pleaded that it did 
not commit the wrongs alleged, that it never promised, and that 
it was never indebted; but no point seems to have been raised 

Vou XXXIV.—64. 
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about that, and issues were finally joined on all the pleas. The 
trial below resulted in a verdict for the plaintiff in the sum of 
$600.95, being the amount of one annual premium and interest. 
A judgment being entered on that verdict, this appeal was taken. 
Two bills of exception embrace rulings on the admissibility of 
evidence, and the third includes the prayers, two of which were 
offered by the plaintiff, which were granted, and seven were 
offered by the defendant, the sixth and seventh of which were 
granted, and the others rejected. 

The plaintiff is a farmer living in the mountains of Allegany 
County, about ten miles from Hancock. He testified that one 
Eichelberger, an agent of the insurance company, came to his 
house in July, 1897, and wanted him to take out a $10,000 policy 
of life insurance; that he said it was a good investment, and 
would pay 6 per cent on the money paid in, and he would get 
$15,000 cash at the end of twenty years, or $20,000 in paid-up 
insurance; that Kichelberger wrote up the application for a $10,- 
000 policy, and he signed it, and gave his note for the premium, 
dated August 2, 1897, for $429, payable in six months, to the 
order of the defendant company; that when it became due he 
paid it to John R. Lashley, who had purchased it, and then burned 
itup. The next day Dr. Steigers examined him, and a day or two 
afterward Eichelberger returned, when he said the company de- 
manded another payment of $429, and he gave him $366.50 in 
cash, and five shares of bank stock, valued at $62.50. He said he 
did not get a receipt from Ejichelberger for the note or the last 
payment, but later he got from the company a receipt, which 
was Offered in evidence. ‘That was countersigned by F. A. Sav- 
age, general agent, August 7, 1897, and was a printed form used 
by the company. It states the amount of the annual premium, 
has blanks for amount of notes given on account of a first pre- 
mium, has date at top of “August 1, 1897,” and states, “Received 
of Isaac O. Swain, cash, $429.” He said he supposed he got the 
receipt about the 8th of August, and he received the policy by 
mail about the Oth of September. He testified that he put the 
policy in a drawer; that he did not read it; that he could not 
read it; that he could read very little, and could not understand 
it; can write his name, but cannot read anything to understand 
it. He received a notice toward the end of the year of another 
premium being due, and finally, after some correspondence with 
Mr. Savage, he returned the $10,000 policy to him, and took one 
for $1,000, which he permitted to lapse at the end of year. 
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The plaintiff called Mr. Savage, the general agent, who testi- 
fied that Eichelberger was the agent of the company in this 
transaction; that he was furnished with a rate-book, blank ap- 
plications and blank printed notes for premiums; that, when an 
application is signed by an applicant and the medical examiner, 
the agent sends it to him, and he forwards it to Boston; that the 
instruction to agents was not to take a note for full amount— 
applicant must pay at least 25 per cent—but there is nothing on 
the notes to show that. He also said that the premium receipt 
was always issued with the policy; that they are countersigned 
by him as general agent, and “sent out in blank in some in- 
stances, with the policy, to the agent, and our agent delivered 
that receipt to the applicant, with the policy, and does it the day 
he got the money, and the date over the counter signature is filled 
in by the agent. The date is not in my handwriting, and I expect 
Kichelberger dated it the date he received the money.” 

1. The question was asked Mr. Savage, “What commission did 
Kichelberger get on first premium?” ‘That was objected to, and, 
the objection being overruled, that ruling is presented by the 
first bill of exceptions. It is said that the object was to show an 
inducement on the part of the agent to procure insurance, as 


reflecting upon the question whether he made these alleged 
fraudulent representations. As the reply of the witness was that 
the agent received 50 per cent of the first premium, it might, in 


a case of this kind, reflect to some extent upon the probabilities 
of the agent making the statements. It is true that one man 
might not be influenced by the prospect of securing for himself a 
large amount, while another would yield to temptation for a 
small sum; but, in cases of alleged fraud, great latitude is 
allowed, and it would be proper to prove that the agent had a 
persona! interest in issuing the policy. It was relevant for an- 
other reason. The plaintiff was entitled to trace, if he could, the 
money paid by him into the hands of the company, for, if he 
could have shown, for example, that the company had received 
both premiums from Ejichelberger, it certainly could have been 
admissible. The question objected to might very well have led up 
to such an inquiry. But at any rate, we do not see how it could 
possibly have injured the appellant, for it would be more likely 
to help than hurt the company, before a jury, to prove that it 
only received $214.50 out of the $858 received by Fichelberger. 

2. The plaintiff, in order to sustain the issue made as to the 
statute of limitations, claims that he did not know that he had 








































1012 Insurance Law Journal. [ Now., 


been defrauded until Mr. Bridges called on him in 1902 to take 
out some insurance. He then told him that he had had insur- 
ance, showed him such papers as he still kept, and explained the 
matter to Mr. Bridges, who told him he had been defrauded. 
The plaintiff claims that was the first knowledge he had that 
Eichelberger had been guilty of fraud. Mr. Bridges was called 
as a witness, and started to give his interview with the plaintiff. 
The defendant’s counsel objected to that, and it was admitted 
subject to exception. He then gave the details of the interview 
substantially as the plaintiff had. At the conclusion of the case 
the defendants moved “to strike out all the testimony of the 
witness Bridges with reference to the conversation between him 
and the plaintiff, because the same is irrelevant.” The court 
overruled that motion, which ruling is contained in the second 
bill of exceptions. Ordinarily, of course, a party cannot offer 
conversations between himself and another person (other than 
the opposite party to the cause), but in this instance the obiect 
of the testimony was to reflect upon the question—which was a 
material one, under the pleadings—as to when the plaintiff be- 
came aware of what he now claims to be a fraud. As he had 
sworn that he did not know that he had been defrauded untii 
Bridges told him, it was competent to prove by Bridges that he 
did have an interview with him on the subject, and what he had 
done. Some of the statements may not have been admissible, 
but the motion was to strike out all of the testimony of Bridges 
with reference to the conversation between him and the plain- 
tiff, which could have been done if any part of it was admissible. 
The court, in passing on it, stated in the presence of the jury the 
object of it; and, with that statement, we do not see how the 
defendant could have been injured. It would be difficult to prove 
in any other way than by calling the witness the fact that he 
had explained to the plaintiff that he had been defrauded. As 
reflecting upon the time when the plaintiff became aware of the 
alleged fraud, it was competent to prove the date of the conver- 
sation; and, in order to fix the date, some reference had to be 
made to what was said. 

3. The sixth praver of the defendant, which was granted, in 
effect instructed the jury that the plaintiff could not recover the 
first premium paid, which, we understand, referred to the note. 
That was upon the theory that, as the plaintiff had the insurance 
for a year, that premium paid for what he had received the 
beneft of. Its seventh prayer, which was also granted, stated a 
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number of facts which it was necessary for the jury to find in 
order to render a verdict for the plaintiff, and concluded by re- 
quiring them to find “that the plaintiff instituted this suit within 
three years after he discovered the fraud of defendant’s agent, 
and within three years after he could have discovered said fraud 
by the use of usual or ordinary diligence on his part.” Our stat- 
ute provides that “in all actions where a party has a cause of 
action of which he has been kept in ignorance by the fraud of the 
adverse party, the right to bring suit shall be deemed to have 
first accrued at the time at which such fraud shall or with usual 
or ordinary diligence might have been known or discovered :” 
Code 1904, art. 57, § 14 (section 13, Code 1888). The case of 
Wear vs. Skinner (46 Md., 257) is the leading one in this state on 
the subject. Judge Robinson, in delivering that opinion, said it 
was well settled by courts of equity that where a party has been 
injured by the fraud of another, and such fraud is concealed, or 
is of such character as to conceal itself, whereby the injured 
party remains in ignorance ot it without any fault or want of dili- 
gence on his part, the bar of the statute does not begin to run 
until the fraud is discovered, though there be no special circum- 
stances or efforts on the part of the party committing the fraud 
to conceal it from the knowledge of the other party. The court 
held that the act of 1868 (now codified as above) “was passed for 
the purpose of enabling parties to set up the fraud of the defend- 
ant in a court of law as well as in a court of equity,” and that “the 
Legislature meant that the nature and character of the fraud, 
which a party was thus allowed to plead, should be governed 
by the well-settled rules of law on the subject, as recognized by 
courts of equity and courts of law at the time when the act was 
passed.” Accordingly it was held in that case that our statute did 
not mean that in all cases a party must commit a fraud distinct 
from, and independent of, the original fraud, for the purpose of 
keeping the injured party in ignorance of his cause of action, 
and, “where one practices fraud to the injury of another, the 
subsequent concealment of it from the injured party is in itself 
a fraud, and, if he is thereby kept in ignorance of his cause of 
action, he is kept in ignorance by the ‘fraud of the adverse 
party.’”” The only other cases in this state on that statute are 
those of State vs. Henderson (54 Md., 332), and Cummings vs. 
Bannon, an unreported case referred to in 66 Md., xiv. In the 
former, this court held there was no evidence of fraud and no 
concealment; and in the latter, the facts pon which the plaintiff 
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relied to show a fraudulent concealment were shown to be known 
to him for more than three vears before suit. Unless the conten- 
tion of the appeliant that if there was fraud: it was that of the 
agenc, and not of the defendant, be correct (and we will consider 
that later), it is manifest that the law as announced by the court 
in Wear vs. Skinner required the court to reject the third and 
fourth prayers of the defendant, as they asked the court to say 
there was no evidence of fraud by the defendant. ‘The subse- 
quent concealment of fraud practiced being itself a fraud, and the 
defendant having concealed or failed to disclose it, there was evi- 
dence tending to show that the plaintiff was kept in ignorance of 
his cause of action, within the very terms of the decision in Wear 
vs. Skinner. 

The defendant's first and second prayers were equally faulty, 
because they sought to have the court instruct the jury that the 
plaintiff did not sue within three years from the time he discoy- 
ered, or could by the use of usual and ordinary diligence have 
discovered, the fraud. That was a question for the jury. It 
may seem strange that any one could be misled by some of the 
alleged representations of this agent, yet it is possible that an 
ignorant man, such as the appellee is represented to be, could 
be made to believe just what he said Eichelberger told him. He 
certainly must have believed that he had to make the second pay- 
ment, or he would not have made it: and he swore most posi- 
tively that he did believe the statements, and did not know they 
were false, until Mir. Bridges told him he had been defrauded. 
In Barndt vs. Frederick (78 Wis., 1) it was argued that the al- 
leged false representation was too absurd and incredible for any 
sane man to believe, and hence the plaintiff could not have relied 
on its truth. The court said: “It is difficult to draw a line be- 
yond which human credulity cannot go, especially in speculations 
in mining stocks. If the representations were so extravagant 
that sensible, cautious people would not have believed them, that 
is a proper consideration for the jury in determining whether t 
plaintiff believed and relied upon them; but it does not preclude 
a finding that the plaintiff did so, nor relieve the defendant from 


‘ 
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liability for his fraud, if he committed fraud. It is as much an 
actionable fraud willfully to deceive a éredulous person with an 
improbable falsehood as it is to deceive a cautious, sagacious 
person with a plausible one. The law draws no line between the 
two falsehoods.” In Kendall vs. Wilson (41 Vt., 567) the court 
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said: “The law will afford relief even to the simple and credulous 
who have been duped by art and falsehood.” 

But as we have already intimated, “whether or not the plain- 
tiff’s failure to discover his cause of action was due to failure on 
his part to use due diligence, or to the fact that defendant so 
concealed the wrong that plaintiff was unable to discover it by 
the exercise of due diligence, is ordinarily a question of fact for 
the jury:” Faust vs. Hosford, 119 Iowa, 97; Rosenthal vs. 
Walker, 111 U.5., 185; Barndt vs. Frederick, supra. Under our 
practice, if there be a total absence of evidence to establish such 
facts in favor of a plaintiff suing after the period fixed by the 
statute of limitations, the court can so determine, as will be seen 
by reference to Cummings vs. Bannon and Wear vs. Skinner, 
supra; but, although we may think it strange that the appellee 
did thus remain in ignorance so long of the fact that he was de- 
frauded, if he was, and that he did not make some inquiries 
about it, we cannot say there was no evidence on the subject to 
be submitted to the jury, or that the evidence shows he did not 
use such diligence as the statute requires. If it be true that Swain 
did not know that Eichelberger had not done anything which he 
did not have the right to do, and did not know that his other rep- 
resentations were false, his inaction is easily accounted for. If 
he had supposed he had been defrauded by Ejichelberger, it is 
altogether probable that he would have said something about it 
in his correspondence with Mr. Savage, but the latter did not 
intimate anything of the kind when he was on the stand. 

The fifth prayer of the defendant asks the court to instruct the 
jury that there was no evidence that Eichelberger was the agent 
of the defendant in collecting the second premium. There was, 
perhaps, more evidence tending to show his authority to collect 
the cash than to take the note. He actually remitted to the com- 
pany its share of the cash, and the general agent sent the pre- 
mium receipt to Eichelberger with the policy. That receipt 
shows that the premium was paid in cash, and the note which he 
had previously taken was not due until the following February, 
and never came into the hands of the company, beyond Eichel- 
berger. Mr. Savage testified that he never allowed his agents 
to take a note until the policy was delivered, although he had 
blank notes in his possession. Ejichelberger was undoubtedly 
clothed with power to receive the proper premium that was to 
be collected on this policy, and, while his principal did not au- 
thorize him to collect two premiums for one year, it did give 
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him considerable authority, and he did impose on this ignorant 
man. It was a part of the agent’s business to inform an appli- 
cant for insurance how much he was to pay for his policy, and 
how he was to pay it, and it was admittedly within the scope of 
his employment to collect the first premium. When, therefore, 
this agent was vested with such powers as he confessedly had, 
and during the course of the dealings between the company, 
through him, and the appellee, he represented to the latter that 
the company required this payment in cash, the court could not, 
as a maiter of law, declare that there was no evidence that Eichel- 
berger was the agent of the company in collecting this premium, 
but it was a question that was proper to be submitted to the jury. 

The only other question concerning the defendant’s prayers is 
the one we referred to above, which was intended to be raised by 
the third and fourth—that the evidence did not show fraud on 
the part of the defendant, but, if there was any, it was that of the 
agent. In Tome vs. P. B. R. Co. (39 Md., 36) this court quoted 
with approval from Story on Agency (7th Ed., § 452), where the 
author, after saying a principal was not ordinarily liable in 
criminal proceedings for the acts of his agent, said: “Yet he is 
liable to third persons in a civil suit for the frauds, deceits, con- 
cealments, misrepresentations [italics are ours], torts, negligence 
and other malfeasances or misfeasances and omissions of duty of 
his agent in the course of his employment, although the principal 
did not authorize or justify or participate in, or, in deed, know of, 
such misconduct, or even if he forbade the acts or disapproved 
of them. In all such cases the rule applies—respondeat superior 
and it is founded upon public policy and convenience, for in 
no other way could there be any safety to third persons in their 
dealings either directly with the principal, or indirectly with him 
through the instrumentality of agents. In every such case the 
principal holds out his agent as competent and fit to be trusted, 
and thereby, in effect, he warrants his fidelity and good conduct 
in all matters within the scope of the agency.” That has been 
followed in Western Md. R. Co. vs. Franklin Bank (60 Md., 36), 
and Lamm vs. Port Deposit Co. (49 Md., 241), in all of which 
cases the doctrine was said to be applicable to corporations as 





well as to natural persons. There are some cases cited in 19 Am. 
& Eng. Ency. of Law (249) to sustain the statement thatthe 
equity rule affecting the statute of limitations is confined to 
cases where the fraudulent concealment was by the defendant, 
or with his knowledge or consent, and that it does not embrace 
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a case where the concealment or fraud is committed by an agent, 


and the principal has no knowledge of or connection with it; but 
in the note on that page of the encyclopedia it is said that where 
the defendant is a corporation, and can, therefore, act only 
through its agents, the rule of the text does not ordinarily apply. 
It would be a dangerous rule to announce at this day, when 
almost every conceivable kind of business is carried on by cor- 
porations, who must act through agents, and we cannot give our 
assent to it, especially in view of the prior decisions of this court 
cited above. We think the third and fourth prayers were prop- 
erly rejected. 

It only remains to consider the two prayers of the plaintiff, and 
we are of the opinion that there was error in granting them. 
We have said, in considering the defendant’s fifth prayer, that 
the question whether Eichelberger was the agent of the company 
in collecting the second premium was for the jury. We have 
stated some rules which might seem to impose a considerable 
burden on a principal for acts done by his agent. As those rules 
were in accordance with our understanding.of the law, we, of 
course, had to be governed by them; but a principal’s liability, 
under circumstances such as those in this case, is not unlimited, 
and depends upon proof of important facts, some of which, we 
think, have been overlooked. Both prayers granted for the 
plaintiff wholly omit any reference whatever to the question 
whether Ejichelberger was acting within the scope of his em- 
ployment when he collected the second premium. Take the first, 
for illustration. It instructs the jury that if they find that on or 
about the 2d day of August, 1897, Eichelberger was the duly 
authorized agent of the defendant to solicit insurance; that he 
solicited the plaintiff, and made the false statements therein re- 
cited; that the plaintiff, believing his statement to be true, was 
thereby induced to take out the policy, and sign and deliver to 
the agent the note spoken of, in payment of the first premium, and 
afterward, in the month of August, said agent falsely and fraud- 
ulently represented to the plaintiff that another premium was 
due, and that defendant had sent him to collect it, and wanted it 
in cash, when in fact the second premium was not then due; that 
the plaintiff paid it in ignorance of the fact that it was not due, 
and believing and relying on the agent’s statement that it was— 
and other facts therein stated, then they must find their verdict 
for the plaintiff for said sum of $429, with interest in their discre- 
tion. It did not require the jury to determine whether the agent 
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was acting within the scope of his employment in collecting the 
second premium, but, if the jury found he was a soliciting agent 
for the company, and did the things mentioned, including the 
collection of said premium, the company was liable, under the 
terms of the prayer, whether he had authority to collect it or 
not. Under the law, it is not necessary to show that he had 
actual authority. An apparent authority in the exercise of his 
employment was sufficient: ‘Tome’s Case, supra. But the com- 
pany would not be liable for such an act of its agent unless it was 
within the scope of his employment, actual or apparent. The 
plaintiff testified that the agent told him the premium was to be 
$429, and, after paying it once with his note, it is certainly re- 
markable that he could be so easily induced to pay it again a few 
days afterward. If the agent had already collected the premium 
once, as the plaintiff says he had, of course it cannot be assumed 
that he had actual authority to collect it again, and therefore the 
court should have explicitly directed the attention of the jury to 
the question whether he was acting within the scope of his au- 
thority. It was an important question, under the circumstances 
of this case, and the right to require it was not waived by the de- 
fendant, in leaving it out of the seventh prayer, or in any other 
way. In Andrews vs, Clark (72 Md., on page 434) the court said: 
“Whether the act or acts of the agent in question were within the 
scope of the recognized powers or duties of such agent, or were 
of the class of acts or transactions that the agent was allowed to 
do or perform in the name of the defendants, in the course of 
their dealing with customers generally, or with the plaintiff, were 
questions of fact that were properly submitted to the finding of 
the judge by the prayers of the plaintiff, upon the whole evi- 
dence.” That case was tried before a judge, sitting as a jury, 
and the defense made was, first, that one Palmer was not the 
agent of the defendants at the time of the act complained of; 
second, that, if the plaintiff was then entitled to treat Palmer as 
still in their employ, the transaction was not within the scope of 
his authority, and therefore not binding on the defendants; and, 
third, that the plaintiff, in conducting the transactions with Pal- 
mer, was guilty of such negligence and want of ordinary care as 
to operate as an estoppel, and so preclude the right of recovery 
for loss sustained by the fraud of Palmer. The prayers of the 
plaintiff did properly submit the question whether the act was 
within the scope of Palmer’s authority, but, as they did not sub- 


mit the estoppel, the judgment was reversed. In this case the 
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defendant had the right to have the question whether the collec- 
tion of a second premium was within the scope of Eichelberger’s 
authority (real or apparent) passed on by the jury, and both of 
the plaintiff's prayers were defective for not submitting it. We 
have already shown, in passing on some of the defendant’s 
prayers, that there was some evidence of such authority; but it 
was for the jury to pass on, and a fact which was necessary to be 
found to entitle the plaintiff to recover. We do not think the 
special exceptions to these prayers were well taken, and will not 
discuss them. 

For error in granting the plaintiff's two prayers, for the rea- 
sons given, the judgment must be reversed. 

Judgment reversed and new trial awarded; the costs to abide 
the final result. 


SUPREME COURT OF ALABAMA. 


WASHBURN 
v8. 
UNION CENT. LIFE INS. CO.* 


It is not necessary that the insured should be misled to his prejudice in 
order to constitute the waiver of a forfeiture provision in a policy, it 
is sufficient if the acts constituting the waiver are such as, with a 
knowledge of the facts, to reasonably imply that the forfeiture will not 
be insisted on, and no consideration is necessary to sustain the 
waiver, 

The premium was paid by a note falling due on the 30th of October, and 
carried the insurance until November 30th following. The note and 
policy both provided that if the former was not paid when due the 
policy should be void. After default the general agent wrote to in- 
sured, requesting him to remit, and again, on November 14th, wrote, 
urging him not to let the policy lapse. The insured died four days 
later. 

Held, That the general agent having authority to bind the company, 
waived the forfeiture, and no tender of the amount due on the note 
was necessary after the death of the insured. 


Appeal from City Court of Gadsden. Action by T. S. Wash- 
burn, administrator, etc., against the Union Central Life Insur- 
ance Company. From a judgment sustaining demurrers to the 
replications, plaintiff appeals. 





* Decision rendered, May 16, 1905. 
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CuLir & MARTIN, for Appellant. 
BURNETT, Hoop & MURPHREE, for Appellee. 


DENSON, J. 

This is an action on a life insurance policy. The complaint is 
in Code form. The defendant, in pleas numbered 2 and 3 filed to 
the complaint, set up as a defense a forfeiture of the policy sued 
on. To these pleas the plaintiff filed replications from 17 to 24, 
inclusive, in all of which it was claimed that the forfeiture set up 
in the pleas was waived by the defendant, and setting forth the 
facts constituting the alleged waiver. Demurrers were sustained 
to the replications, and under the practice act for the city court 
of Gadsden (Acts 1990-01, p. 1288) the present appeal is taken 
from the judgment of the court on the demurrers. 

The following facts are shown by the pleadings: The defend- 
ant issued to plaintiff's intestate the policy sued on on November 
30, 1901, when the first annual premium was paid. The second 
annual premium became due November 30, 1902. Three days 
prior thereto, on the 27th of November, the plaintiff's intestate 
gave the defendant company his promissory note payable Octo- 
ber 30, 1902, and for this second annual premium, which covered 
the period of insurance in the policy from November 30, 1902, to 
November 30, 1903. The policy and the note both contained a 
forfeiture clause, which provided that a failure to pay the note at 
maturity would work a forfeiture of the policy. The insured, 
plaintiff’s intestate, defaulted in the payment of the note at its 
maturity on October 3oth, and died on the 18th of November 
afterward. After said default in the payment of the note, the 
defendant company’s general agent wrote to the insured, calling 
his attention to his default, and requesting him to remit; and still 
later on again wrote the insured, on the 14th of November, four 
days before the insured died, asking him to pay the note, and not 
to let his policy lapse, or at least to that effect ; and also inclosing 
to him a dividend receipt for a dividend which had been declared 
on his policy, to be signed and returned, and which would be ap- 
plied by the company on his third premium that would become 
due on November 30, 1903. After the death of the insured on the 
18th of November, the defendant denied all liability, claiming 
that the policy had been forfeited by reason of the default in the 
payment of the said note at its maturity. 

No question is raised as to the authority of the general agent 
as averred in the replication to the pleas to bind the defendant 
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company by his acts and conduct. The vital question, and we 
might say the only one, is, did the facts averred in the replications 
constitute a waiver by the defendant of the forfeiture occa- 
sioned by the failure of the insured to promptly pay the pre- 
mium note at maturity? As may be seen from the many 
cases cited in briefs of counsel for appellant,’no principle of 
law is more firmly established than the one that forfeitures are 
not regarded with favor by the courts. The forfeiture condition 
in the contract was for the benefit of the insurer, and, when the 
forfeiture occurred, to be claimed or waived at its option. The 
option to waive may be express, or it may be implied from acts 
and conduct. A waiver may be founded upon an estoppel, but it 
is not necessarily so. Though the conduct of the insurer may 
not have actually misled the insured to his prejudice, or into an 
altered position, yet if, after knowledge of all the facts, its con- 
duct has been such as to reasonably imply a purpose not to in- 
sist upon a forfeiture, the law leaning against forfeitures will 
apply the peculiar doctrine of waiver invented probably to pre- 
vent them, and will hold the insurer irrevocably bound as by an 
election to treat the contract as if no cause of forfeiture had oc- 
curred: Ala. State Mut. Assur. Ass’n vs. Long, 123 Ala., 667, 
and cases there cited. The forfeiture occurs upon the breach of 
the condition in the contract on which it is based; and a waiver 
of the forfeiture when_once made, whether by declaration or by 
acts and conduct, cannot be recalled. It has been frequently 
said forfeitures jor the non-payment of premiums are not favored 
in law, and the courts are always prompt to seize hdld of any cir- 
cumstances that indicate an election to waive the forfeiture, or an 
agreement to do so, on which the party has relied and acted: 
U.S. Life Ins. Co. vs. Lesser, 126 Ala., 586; Ins. Co. vs. Eggles- 
ton, 96 U. S., 572; Ins. Co. vs. Norton, 96 U. S., 234; Ins. Co. 
vs. Doster, 106 U. 5., 30; Trav. Ins. Co. vs. Brown, 138 Ala., 526. 
The conditions being for the benefit of the insurer, and which he 
may waive, no consideration is necessary to support such 
waiver. Viele vs. German Ins. Co., 26 lowa, 9. 


The facts in the. present case are in some respects different 
from the cases reported that we have examined. It is to be 
noticed in this case that the premium for which the note was 
given covered the period within which the insured died. It can- 
not be questioned that the note unpaid in the hands of the de- 
fendant could be used as a set-off against the policy. It may be, 


and doubtless is, true that the bare retention of the note, without 
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more, after default in its payment, would not amount to a waiver 
of the forfeiture. But such is not the case here. There is not 
only a retention of the note, but an insistence upon its payment. 
The facts averred in the replications, we think, clearly show a 
recognition by the defendant of the validity of the policy, and this 
subsequent to the occurrence of the alleged default. This was 
an election by the insurer to treat the policy as subsisting and 
valid, and amounted to a waiver of the forfeiture. If tender of 
payment of the note had, under the facts stated in the pleading, 
been made on the 18th of November, the day on which the in- 
sured died, no other reasonable inference can be drawn than that 
the defendant company would have accepted it, and would have 
been in law bound to accept. On the facts stated, the liability of 
the defendant on the policy was fixed by the death of the insured 
and, of course, no tender of payment of the note by the adminis- 
trator was necessary. 

Our conclusion is that for the reasons above stated the court 
erred in sustaining the demurrers to the replications. The judg- 
ment will be reversed, and one will be here rendered overruling 
the demurrers, and the cause remanded. 

Reversed, rendered and remanded. 





SUPREME COURT OF ARKANSAS. | 


AMERICAN CENT. INS. CO. 
v8. 
NOE.* 


Under a statute providing that in case of total loss of the building, the 
policy shall be considered a liquidated demand for its full amount, 
the value is not open to evidence and lack of qualification on the part 
of witnesses testifying regarding the value cannot be objected to. 

Where evidence of the value of personal property is uncontradicted, and 
not objected to, and there is no cross-examination, although the evi- 
dence is general and the witness not shown to be specially qualified, 
there is no error in instructing a verdict. 

Under the statute of Arkansas a new action begun within a year after a 
non-suit is not two late, regardless of a contrary provision in the 
policy. 

Where a building was totally destroyed, except a glass door, which was 
crushed after removal, the loss was total. 








* Decision rendered, May 27, 1905. 


1905.] Ainerican Cent. Ins. Co. vs. Noe. 102: 


\ppeal from Circuit Court, Fulton County. Action by T. D. 
Noe, as special administrator of Ula Mitchell (formerly Ula 
Robinson), against the American Central Insurance Company. 
From a judgment for plaintiff, defendant appeals. 


Sam H. DAvipson, SHEPARD BARCLAY, and THomas T. 
FAUNTELROY, for Appellant. 
Cuas. E. Etmore and J. B. BAKER, for Appellee. 


Hr, C. J. 

The insurance company issued a policy of fire insurance to 
Mrs. Ula Robinson (afterward Mrs. Mitchell) upon her dwelling 
house and household and kitchen furniture. The policy was for 
$1,000 on the house and $400 on the furniture, in consideration 
of a single premium of $17.50. During its life the house and 
part of the furniture were destroyed by fire. Proofs of loss were 
sent to the company within the stipulated time required by the 
policy. The proofs were made upon the forms furnished by. the 
company, and were in substantial compliance with the terms of 
the policy, and seem to be full and complete. The company ob- 
jected to them as incomplete and unsatisfactory, and declined to 
accept them for these reasons: They did not give copy of writ- 
ten portions of the policy, or all the descriptions in the policy; a 
conflict was stated to exist in the valuation of the house; and 
failed to show depreciation in the building. Then a demand is 
made to produce for examination books of accounts, bills, 
vouchers, invoices, etc., relating to half dozen articles of house- 
hold goods, ete., including the Family Bible and the Criminal 
Code of Arkansas. Objection was further made to the insuffi- 
ciency of the statements as to the origin of the fire, the proofs 
merely stating it was unknown, and the company intimated that 
she had knowledge of circumstances which required explanation. 
In reply to this Mrs. Robinson requested a return of the proofs, 
which were sent her. The matter rested for about a year, when 
a demand was made by Mrs. Robinson for arbitration and ap- 
praisement, and fuller and more explicit proofs were sent. Noth- 
ing was done by the company. and this suit was brought. Vari- 
ous defenses, including all'the matters above referred to (except 
no charge was made that Mrs. Robinson caused or connived at 
the fire), were interposed. Other defenses, which are settled 
against the company by the statutes of this state, were also inter- 
posed. On the trial Mrs. Mitchell and her father were the only 
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witnesses. They proved the destruction of the house by fire, its 
value to be from $1,300 to $1,500, and Mr. Robinson, the father, 
testified, “The loss on the personal property was $298.” He 
showed that he had assisted his daughter in making the proofs 
of loss and placing the value on the personal property. This sum 
was the aggregate of the values placed on the various items in 
the proofs of loss. No objection was made to this evidence, and 
no cross-examination of the witness to show his familiarity with 
the property or its market value; no cross-examination to de- 
velop upon what basis he made the estimate was had. At the 
conclusion of this testimony, and upon it and the correspondence 
between the parties, the court directed the jury to find a verdict 
for $1,208 and interest. 

1. The first point urged for a reversal is that the question of 
value should have been sent to the jury for determination. This 
argument is chiefly based on a lack of qualification of the wit- 
nesses to testify as to the value of the house and the fact that it 
was put between $1,300 and $1,500. The question of value of the 
house was not open to evidence. Section 4375, Kirby’s Dig., 
makes the amount of the policy on the house a liquidated de- 
mand. This was evidently overlooked by the insurance company 
in its demands and in its present insistence. The value of the 
personal property was proved by Mr. Robinson in the general 
statement above quoted, which was not objected to. The com- 
pany could have required him to have first proved his knowledge 
of the property and its market value, and could have cross-ex- 
amined him to show the incorrectness of his valuation, to im- 
peach the truth or accuracy of his estimates, and may have shown 
by such cross-examination a doubt of the absolute valuation 
placed on the property. In such event it would have been error 
to have directed a verdict, for the determination of the value 
would then have been a question exclusively within the province 
of the jury. But a jury cannot be permitted to arbitrarily disre- 
gard the sworn testimony of a witness which is uncontradicted, 
and bears upon its face no fact impeaching either its verity or 
accuracy. In this case there was absolutely nothing to impair 
the force of this testimony, and therefore there was no error in 
instructing a verdict. 

2. Error is assigned in permitting recovery on the policy in 
an action begun more than one year after the fire, contrary to a 
clause in the policy. The complaint alleges and the answer ad- 
mits that suit was filed within a year, and a non-suit taken in that 
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suit, and this suit filed within a year thereafter. This brought 
the action within section 4381, Kirby’s Dig. 

3. A question is raised as to the total loss of the building. 
The uncontroverted evidence is that all of it was lost except a 
glass front door, which was crushed after removal. This was a 
total loss within the meaning of the policy: 4 Joyce, Ins., § 3029. 

4. Other questions are incidentally raised, but they are not 
regarded as sufficiently substantial to call for discussion. 

The judgment is affirmed. 


SUPREME COURT OF NEW HAMPSHIRE. 
SEELY 


MANHATTAN LIFE INS. CO.* 


Where no injury has been done a verdict will not be disturbed because 
*the successful party was erroneously permitted to open or close. 

The statutory notice required in New York, in order to forfeit for non- 
payment of premium, must state that the policy will become void 


unless paid to the corporation or a duly appointed agent, before a 
stated day. 


Held, That a notice from the agent that the premium would be due on a 
certain date and, unless paid to him, the policy would expire, did not 
comply with the statute. 


It was not improper for the attorney of the plaintiff in such case to state 
in argument that if she knew the policy to be void she would not 
probably come into court and contest it, nor was a further statement 
that the case was interesting to her, though it might be dry to others. 


Exceptions from Superior Court. Assumpsit on life insurance 
policy by Mary Seely against the Manhattan Life Insurance Com- 
pany. There was a verdict for plaintiff, and defendant excepted. 
Transferred irom the Superior Court. 


The plea was in confession and avoidance, admitting the policy, 
but aileging that it was subject to a condition of forfeiture for 
non-payment of premiums provided notice was given in accord- 
ance with the New York statute; that notice of a semi-annual 
premium due February 25, 1894, was given as required by said 
”% Decision rendered, June 29, 1905. 

VoL. XXXIV.—65. 
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statute by mailing a notice at New York City on January 20, 
1894, and a like notice at Albany, N. Y., on the same day : and 
that the plaintiff failed to pay such premium, whereby the policy 
became forfeited and void. The plaintiff filed no replication. 
The defendant opened the case to the jury, and produced proof 
of the non-payment of the premium and of the forfeiture. After 
they had rested, the plaintitf produced evidence upon these ques- 
tions. At the close of all the evidence the court denied the de- 
fendants’ request that they be permitted to make the closing 
argument, and ruled, both as a matter of law and in the exercise 
of discretion, that the plaintiff was entitled to make the closing 
address to the jury. To this ruling the defendants excepted. 

lhe only question submitted to the jury was: “Did the de- 
fendants put a notice, similar to the one that has been read to 
you, in an envelope, properly stamped, and addressed to John S. 
Seely, Brainardsville, N. Y., and mail it at or about the time they 
say it was mailed?” The court charged the jury that the burden 
of proof upon this question was on the plaintiff. The notice re- 
ferred to purports to have been sent by the secretary of the de- 
fendant company from its New York office, and reads as follows: 
“Notice is hereby given, pursuant to chapter 690 of the Laws of 
New York, 1892, that the premium on policy No. 87,866, amount- 
ing to $22.09, will fall due and be payable to the company at#its 
ofice in the city of New York, on the 25th day of February, 
1894. And unless such premium shall be paid to the company, or 
to a persen authorized to collect such premium, holding the 
company’s receipt therefor, by or before that day, the policy and 
al! the payments thereon wil! become forfeited and void except 
as to the right to a paid-up policy.’ The defendants called as a 
witness one Herschberger, who testified that in January, 1894, 
he was the agent of the defendant at Albany, N. Y., and that a 
renewal receipt covering the semi-annual premium due Febru- 
ary 25, 1894, on the Seely policy, was sent to him at that time in 
order that he might collect the premium. They also offered to 
show by the witness that he addressed to John S. Seely, at Brain- 
ardsville, N. Y., and mailed to him, postage paid, on or about 
January 20, 1894, the following notice: 


Agency of the Manhattan Life Insurance Company, at 22 
North Pearl Street, Albany, N. Y. Sir: The premium on 
policy No. 87,866 on the life of J. S. Seeley will be due on the 
25th day of February, 1894, and unless paid the policy will ex- 
pire on that date. The company’s receipt has been sent to me 
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for collection. H. I. Herschberger, Agent. Premium cash, 

$22.09. 

The evidence was excluded on the ground that the notice did 
not comply with the statute of New York (Laws N. Y., 1892, 
c. 690, § 92), and the defendants excepted. They also excepted 
to the exclusion of other evidence and to certain remarks of the 
plaintiff's counsel in closing argument. 


NAPOLEON B. HALE and MARTIN & HowkE, for Plaintiff. 
STREETER & Ho us, for Defendants. 


BINGHAM, J. 

It may be doubtful upon which party the burden of the issue 
raised by the plea rested. It was ruled at the trial that it was 
upon the plaintiff. No exception was taken to this ruling. The 
plaintiff was permitted to make the closing argument, the de- 
fendants’ request to do so having been denied. This denial was 
made by the trial judge as a matter of law and in the exercise of 
his discretion. If it was a matter of discretion, and not of strict 
legal right, it is unnecessary to consider upon whom the burden 
of the issue rested. The inquiry therefore arises whether the 
privilege of making the closing argument is a matter of strict 
legal right or one of discretion, and, if the latter, whether the case 
presents such a failure of justice as to warrant setting aside the 
verdict in favor of the plaintiff. This question was first consid- 
ered in this state in the case of Judge of Probate vs. Stone (44 N. 
H., 593) and it was held that, as the ruling of the trial court giv- 
ing the prevailing party the opening and close was erroneous, 
the presumption was that the party against whom the ruling was 
made had suftered in consequence of the error, and that “the ver- 
dict must be set aside.” This decision was approved by a ma- 
jority of the court in the later case of Boardman vs. Woodman 
(47 N. H., 120), Doe, J., dissenting. In the dissenting opinion 
(pages 143, 144) it is said that ‘a verdict is not disturbed on the 
ground that the wrong party was permitted to open or to close, 
unless it clearly appears that some substantial injury has re- 
sultea”; that “the order of argument is a matter of practice, 
relating to the conduct of trials, and not a principle of law gov- 
erning the rights to be established by trials; and it is within the 
discretion of the court, whose ruling is not reversed unless it has 
produced actual injustice.” In Hardy vs. Merrill (56 N. H., 227), 
Fester, J., after discussing this question and referring to the dis- 
senting opinion in Boardman vs. Woodman, says (page 234): “TI 
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think the court would hardly be justified in entertaining a dis- 
cretion which should operate in conflict with the general rule and 
practice in matters of this kind;” apparently approving the deci- 
sion in Judge of Probate vs. Stone. In 1878 the same question 
arose in Schoff vs. Laithe, 58 N. H., 503. In this case the plain- 
tiff was allowed to open and close on condition that he would as- 
sume the burden of proof; and, a verdict having been rendered 
in his favor, it was held that “a verdict is not set aside on the 
ground that the prevailing party was allowed to open and close, 
unless it is shown that the other party has suffered actual injus- 
tice.” Here the presumption advanced in Judge of Probate ys. 
Stone that the defeated has suffered an injustice warranting the 
setting aside of a verdict against him when the ruling is errone- 
ous was done away with, and the views presented in the dissent- 
ing opinion in Boardman vs. Woodman were adopted. In Amos- 
keag Mfg. Co. vs. Head (59 N. II., 332, 336, 337), Doe, C. J., 
said: “It may be doubtiul in this case to which party the opening 
and close would be given by the general rule. * * * And, a 
failure of justice not being shown as the result of the ruling on 
this point, the ruling is no cause for a new trial. * * * An 
unfair advantage, supposed to be gained in some jurisdictions by 
the party having the close, is a right of presenting argument to 
which the other party cannot reply. But in our practice there is 
no such advantage. Ii the party who has not the close ought to 
be allowed to reply, his motion for leave to reply is granted. The 
party having the close makes the final reply, but he does not gain 
the advantage of an unfair trial by confining his adversary to one 
argument. <A fair trial is the legal right of each party. And 
such a trial may require that the party who has not the close 
should have the opportunity to answer an argument by which he 
is surprised, or to offer a suggestion which he inadvertently 
omitted.” The rule laid down in Schoff vs. Laithe has been iol- 
lowed in the decision of this court for the past twenty-six vears, 
and must now be regarded as the law of the state: Amoskeag 
Mfg. Co. vs. Head, supra; Hilliard vs. Beattie, 59 N. H., 462, 
404; Patten vs. Cilley, 67 N. H., 520, 528. Considered in the 
light of these decisions, the facts reported in this case do not dis- 
close that injustice was done the defendants by the ruling on this 
point. For all that appears, they had every opportunity accorded 
them to answer any arguments by which they may have been sur- 
prised, or to offer suggestions which they may have inadvert- 
ently omitted. And the ruling of the court placing the burden 
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of proof upon the plaintiff relieved them from sustaining the bur- 
den which they should have borne if they were entitled to the 
closing argument. 

Nothing new is presented by the exception to the exclusion 
of the Brown affidavit. The reasons for its exclusion were suf- 
ficiently set forth in the opinion previously rendered: Seely vs. 
Ins. Co., 72 N. H., 49, 55, 56. 

The Herschberger notice was properly excluded. While it met 
some of the requirements of the New York statute (Laws N. Y. 
1892, p. 1972, c. 690, § 92), it failed to comply with the provision 
that 

The notice shall also state that unless such premium, 

then due, shall be paid to the corporation, or to a duly ap- 

pointed agent or person authorized to collect such premium by 

or before the day it falls due, the policy and all payments 

thereon will become forfeited and void except, 
Ete. The notice simply informed the insured that his policy 
would expire the day the premium became due, unless paid to 
H. I. Herschberger, agent, at 22 North Pearl Street, Albany, 
N. Y.; whereas, to work a forfeiture under the statute, it should 
have notified him that the policy would become forfeited and 
void unless the premium was paid, on or before the day it fell 
due, “to the corporation, or to a duly appointed agent or person 
authorized to collect such premium.” The notice not having 
contained all the information made essential by this provision of 
the statute, it is unnecessary for us to consider the plaintiff's 
contention that the words of the statute must be followed in 
iraming notices in the ordinary cases of insurance contract, for 
the reason that they are readily capable of being used in such 
cases and are unmistakable in meaning: Phelan vs. Ins. Co., 113 
N. Y., 147, 150; Schad vs. Assur. Co., 11 App. Div., 489, ap- 
proved in 155 N. Y.,640; McDougall vs. Society, 135 N. Y., 551. 

In the course of his argument counsel for the plaintiff said: 
“| might say a thing here which is common sense, and that is all 
evidence is, anyway. If Mrs. Seely knew that policy was void by 
non-payment of the premium on the 25th of February, she 
wouldn’t probably come into court here and contest it. Ifa per- 
son knows that their claim isn’t well founded that they have got 
no claim—I submit to you thev wouldn't ordinarily come in here, 
and make a claim for it.” To these contentions as matter of 
argument the defendants excepted. No reference was made to 
the alleged error in the charge. Whether, from facts in proof, a 
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particular inference can be drawn, is a question of law: Mitchell 
vs. Railroad, 68 N. H., 96. The question here presented is 
whether, in the argument of counsel, the jury were requested to 
draw an inference which could not be drawn as matter of law. 
No argument or consideration is necessary to sustain the propo- 
sition that the prosecution of a suit by the plaintiff is not a legal 
reason why he should have judgment in his favor. It is not prob- 
able that counsel attempted to maintain such a proposition, or 
that the court, by failure to refer to such a claim, if made, would 
tacitly indorse it as the law of the case, or that the jury would so 
understand language capable of any other interpretation. Nei- 
ther is the language used open to such a construction, for the 
inference the jury were asked to draw was not that the plaintiff 
had a good case because she came into court with it, but that she 
did not know she had none. Her knowledge as to the validity 
of her claim when commencing suit may not be material upon her 
right to recover, but it does not follow that questions of fact may 
not arise in the course of the trial upon which such knowledge 
or otherwise may have some bearing. The only issue submitted 
to the jury was whether the defendants had mailed to the de- 
ceased the notice required to entitle them to declare the policy 
forfeited for non-payment of premium. If such notice did not 
come to the deceased through the postoffice, that fact had some 
tendency to contradict the defendants’ claim that it had been 
mailed. The plaintiff was herself a witness upon this question. 
Whether she told the truth was a material issue in the case, and 
counsel had the right to urge upon the jury any consideration 
tending to support her credibility. Whether, if she had seen in 
her husband’s possession, or found among his papers, the notice 
in dispute establishing the invalidity of the policy, she would 
have engaged in a hopeless contest with the defendants, is a con- 
sideration bearing with some weight upon the truth of her story 
that she knew of no such notice. If there were other grounds, 
irrespective of the notice, upon which she may have expected she 
might recover, such consideration might furnish a sufficient argu- 
ment in answer to the claim of her counsel. But a party is not 
debarred from urging an inference of fact which may be drawn, 
because it may be successfully answered. Whether either infer- 
ence shall be drawn, and whether one inference successfully an- 
swers or defeats the other, is for the jury. As there was an issue 
in the case fo which the argument of counsel might proper) 
apply, and as it is not shown that the argument was applied to 
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an issue to which it did not relate, the exception must be over- 
ruled. 

The other exceptions to the argument of counsel do not re- 
quire extended consideration. There was evidence that the sec- 
retary of the company, Mr. Gifford, had something to do with the 
Seely policy since he signed it, though he had nothing to do with 
the notice. If the remark objected to could be properly under- 
stood as including Gifford as one of the parties to the making 
and mailing of the notice, it does not appear to have been more 
than an inadvertent misstatement of an immaterial matter of 
testimony, which the jury had heard. The reference to the fact 
that the case was interesting to the plaintiff, though dry to 
others, does not appear to have been intended to mislead the jury 
and improperly arouse their sympathy in such a manner as to 
require the verdict to be set aside: Gilman vs. Laconia, 71 N. H., 
212, 51 Atl., 631. 

Exceptions overruled. 

Young and Walker, JJ., did not sit. The others concurred. 


SUPREME COURT OF ERRORS OF CONNECTICUT. 


COLLINSVILLE SAVINGS SOCIETY 
vs. 


BOSTON INS. CO.* 


The policy provided that if, with consent of the company, an interest ex- 
isted in favor of a mortgagee, its conditions should apply to such in- 
terest. It contained a provision for appraisement, and was indorsed 
payable to a mortgagee as interest might appear. 

Held, That an appraisement accepted by insured was binding on the 
mortgagee though he had nothing to do with it, and though an erro- 
neous rule of computation had been used, in the absence of bad faith. 


Appeal from Superior Court, Hartford County. Action by the 


Collinsville Savings Society against the Boston Insurance Com- 
pany. From a judgment in favor of plaintiff, defendant appeals. 


Statement of facts by PRENTICE, J. 


One Woodruff was the owner of a lot of land in New Hartford, 
with a building standing thereon. These premises were subject 


* Decision rendered, April 20, 1905. 
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to a mortgage to the plaintiff for $10,000. Woodruff caused the 
building to be concurrently insured in five companies for the total 
sum of $9,000. The defendant wrote $2,000 of this amount. The 
policies were in the form of the Connecticut standard policy, had 
stamped thereon the so-called reduced rate, or 80 per cent clause, 
and bore the indorsement, “Loss, if any, payable to the Collins- 
ville Savings Society as their mortgage interest may appear.” 
The building having been damaged by fire, the defendant and 
Woodruff made a submission in writing to two appraisers and 
an umpire in the manner prescribed in the policy. This submis- 
sion, whose result the policy provided should be final, left to the 
determination of the appraisers and umpire the two factors from 
which the defendant’s liability could be ascertained by a mathe- 
matical calculation based upon the ‘sound value” of the property 
damaged and the fire damage. It also provided that in deter- 
mining these factors the appraisers should “make an estimate of 
the actual cash cost of replacing or repairing the same, or the 
actual cash value thereof, at and immediately preceding the time 
of the fire; and in case of depreciation of the property from use, 
age, condition, location, or otherwise, a proper deduction shall 
be made therefor.”” The appraisers thereupon made their award, 
determining therein that the sound value of the property was $17,- 
500, and the fire loss $3,571.94. The sound value was arrived at 
by estimating the cost of construction of a new building, and 
deducting therefrom the depreciation arising from the length of 
time the burned building had been built, and the use to which it 
had been put. Upon this basis an apportionment was correctly 
made, and the detfendant’s liability ascertained to be $510.28. 
Subsequently, proof of joss having been made by Woodruff, the 
defendant made out its sight draft for said sum of $510.28, pay- 
able to the joint order of Woodruff and the plaintiff, and attached 
thereto a receipt to be signed by said payees, and to accompany 
the draft when presented for payment. Woodruff thereupon, 
with knowledge of the result of the appraisal, indorsed said draft 
and signed said receipt, which recited that the amount of the 
draft was received of the defendant in full of all claims and de- 
mands for loss and damage by reason of its said policy and the 
fire in question. The plaintiff, having heen presented with cer- 
tain, at least, of the drafts and receipts made out in settlement of 
said loss, thereupon notified the defendant that it would not ac- 
cept the award, and subsequently brought this action. The 
plaintiff was not a party to said submission, nor did it participate 
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or acquiesce in the same or in the proceedings thereunder. 
Woodruff has never objected to or complained of the award. On 
the day upon which the plaintiff notified the defendant, as stated, 
that it refused to recognize the award, it obtained from Wood- 
ruff an assignment in writing of all his right, interest and claim 
against the defendant by reason of said loss, and forthwith gave 
notice thereof to the defendant. The evidence disclosed no 
suggestion of bad faith on the part of either the defendant or 
Woodruff. The trial court ruied in favor of the plaintiff's conten- 
tion that it was not concluded by said award, and also that the 
rule adopted by the appraisers for the determination of sound 
value was not the correct one. It further found that, by reason 
of a recent depreciation in values in the vicinity, the result 
reached by the appraisers was too large. It thereupon pro- 
ceeded, upon independent evidence, to ascertain the market 
value, and fixed such ascertained value; to wit, $10,000, as the 
sound value. The plaintiff made no complaint of the award as to 
the fire damage. and the court made the same finding in that 
regard that the appraisers had made. Upon the basis of these 
conclusions, the court computed the defendant’s liability under 
its policy to be $793.76, for which sum, with interest thereon from 
August 10, 1003—making, in the whole, $849.32—judgment was 
rendered. The defendant does not contest its liability to pay the 
amount which results from an apportionment of the loss upon 
the basis of the award, but stands ready to pay that sum. Other 
facts not pertinent to the conclusions of this court are not stated. 


CHARLES E. Gross, for Appellant. 
THEODORE M. MALTBIE, for Appellee. 


PRENTICE, J. (after stating the facts). 

The plaintiff concedes that, by the assignment from the prop- 
erty owner of his clatm under the policy sued upon, it has not, 
under the facts of this case, acquired any right which it did not 
previously have, save the right to maintain in its own name an 
action against the defendant. That assignment may therefore 
be disregarded. 

if, as the defendant contends, the plaintiff is bound by the 
award made under the submission entered into by the defendant 
and the property owner, there is error in this case. The court 
ruled against this contention, and in favor of the contrary claim 
of the plaintiff—that it was not bound by said award—and has 
rendered judgment in disregard thereof. ‘Two reasons are urged 
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in support of the plaintiff’s position; to wit: (1) That it was not 
a party to the submission, and has never acquiesced in or ratified 
it; and (2) that the appraisers applied an erroneous rule of law in 
their determination of the sound value of the property insured. 

The policy, whose provisions prescribe and define the defend- 
ant’s liability, is the Connecticut standard policy, having indorsed 
thereon the so-called reduced rate or 80 per cent clause, and also 
the following :— 

Loss, if any, payable to the Collinsville Savings Society as 
their mortgage interest may appear. 

Said society is in no other way or place, either specifically or 
descriptively, mentioned in the policy or its indorsements, save 
as it is provided in the body of the policy that 

If, with the consent of the company, an interest under this 
policy shall exist in favor of a mortgagee or of any person or 
corporation having an interest in the subject of insurance 
other than the interest of the insured as described therein, the 
conditions hereinbefore contained shall apply in the manner 
expressed in such provisions and conditions of insurance re- 
lating to such interest as shall be written upon, attached or 
appended hereto. 


The indorsement above recited, designating the payee of any 
loss, which, for the purposes of distinction, has been called the 
“open mortgage clause,” did not bring the plaintiff and defendant 
into contractual relations with each other, either directly or 
through an assignment of the policy; neither did the plaintiff 
thereby become a person or corporation whose property or 
property interests were insured under the policy. The contract 
for indemnity remained one exclusively between the defendant 
and the property owner. The plaintiff was only a conditional ap- 
pointee of the latter. As such appointee, it was entitled to re- 
ceive so much of any sum that might become due under the 
policy as did not exceed its interest as mortgagee, and nothing 
more. Such is the accepted rule in this state, and, with few pos- 
sible exceptions, elsewhere: Woodbury Savings Bank vs. Char- 
ter Oak Ins. Co., 29 Conn., 374; Meriden Savings Bank vs. 
Home Ins. Co., 50 Conn., 396; Franklin Savings Inst. vs. Central 
Mut. Fire Ins. Co., 119 Mass., 240; Baldwin vs. Phoenix Ins. Co., 
60 N. H., 164; Biddeford Savings Bank vs. Home Ins. Co., 81 
Me., 566; Magoun vs. Firemen’s Fund Ins. Co., 86 Minn., 486; 
Hartford Fire Ins. Co. vs. Olcott, 97 IIl., 439; Williamson vs. 
Michigan Fire & Marine Ins. Co., 86 Wis., 393; Van Buren vs. 
St. Joseph, etc., Fire Ins. Co., 28 Mich., 398; Martin vs. Frank- 
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lin Fire Ins. Co., 38 N. J. Law, 146; Grosvenor vs. Atlantic 
Fire Ins. Co., 17 N. Y., 391; Syndicate Ins. Co. vs. Bohn, 12 C. 
C. A., 531. It is universally held that a policy so indorsed may 
become forfeited, and the mortgagee deprived of all protection 
thereunder, by any act or default of the property owner before 
loss: Moore vs. Hanover Fire Ins. Co., 141 N. Y., 219; Bald- 
win vs. Phoenix Ins. Co., 60 N. H., 164. 

There is another.stipulation appearing in or appended to 
policies issued to property owners, and designed to protect the 
interest of mortgagees, which it is important to notice. This has 
been variously denominated the “mortgagee clause” and the 
“union mortgage clause.’ It is embodied in the standard poli- 
cies in some states, and is frequently used as a rider upon policies 
in other states. It embraces the provision, in substance, that no 
act or default of any person other than such mortgagee or his 
agent, or those claiming under him, shall affect the mortgagee’s 
right of recovery. It has frequently been held that the effect of 
this clause, whenever it is made a part of or indorsed upon a 
policy, is to bring the insurer and mortgagee into relations of 
privity, to convert the mortgagee into a party to the contract of 
insurance, to give to the mortgagee separate and distinct protec- 
tion to his interest, to create in him an interest under the policy 
distinct from that of the property owner, and to, in fact, make 
him an assured: Hastings vs. Westchester Fire Ins. Co., 73 N. 
Y., 141; Magoun vs. Firemen’s Fund Ins. Co., 86 Minn., 486; 
Hartford Fire Ins. Co. vs. Olcott, 97 IIl., 439; Phoenix Fire Ins. 
Co. vs. Omaha Loan & Trust Co., 41 Neb., 834; Ormsby vs. 
Phenix Ins. Co., 5 $. D., 72; Syndicate Ins. Co. vs. Bohn, 65 
Fed., 165, 12 C. C. A., 531; Clement on Insurance, 33; Elliott on 
Insurance, § 341. ‘This court has never gone to the full length 
of these decisions, nor need we do so now. In Meriden Savings 
Bank vs. Home Ins. Co. (50 Conn., 396) was presented a case in 
which the policy had attached to it the “open mortgage clause,” 
but the insurer and mortgagee had entered into a collateral 
agreement by which, in effect, the provisions of the “union mort- 
gage clause” were made applicable to all policies issued or to be 
issued by the defendant (the insurer), wherein the loss had been 
or might be made payable to the plaintiff as mortgagee, or had 
been or might be assigned to it. The mortgagee brought suit 
against the insurance company to recover for a loss, the policy 
being one bearing the appointee indorsement. The first count 
was on the policy and indorsement alone; the second, upon the 
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policy, indorsement and collateral agreement. The defendant 
demurred to each count. ‘he court, after holding that recovery 
could net be had upon the first count for want of privity between 
the parties, decided not only that the agreement created such 
privity, but also that the mortgagee was thereby “made a party 
to the contract of insurance.” The exigencies of the case required 
the court to go no further for the overruling of the demurrer to 
the second count, and so the court said that it would go no fur- 
ther at that time and in that case. It is unnecessary to inquire 
into the logical consequences of what was then held, since it is 
quite clear that the plain and explicit provision of the “union 
mortgage clause,” to the effect that the mortgagee’s right of 
recovery under the policy, as the payee thereof, shall not be 
affected by the act or neglect of any person other than the mort- 
gagee, his agent, or those claiming under him, must suffice to 
establish for a mortgagee under such conditions a status with 
respect to the insurance which is not only independent of, but 
also superior to, that of the property owner. The former’s 
rights are thus expressly set free from the operation of those 
acts anc neglects of the latter which would destroy the latter’s 
insurance or Jimit the extent of his recovery. The rights of the 
mortgagee become not merely those of a substitute for the 
owner. He acquires rights of his own which are subject to no 
man’s control, and which give him independent and distinct pro- 
tection. 

It requires no argument to demonstrate that under such cir- 
cumstances the mortgagee’s protection extends, as we have 
above assumed it to do, to the consequences of all the acts and 
neglects of the property owner both before and after loss, and 
that it therefore precludes a submission to appraisers which 
should be binding upon the mortgagee without his concurrence 
or ratification. The plaintiff's claim is dependent upon the 
proposition that however unlike the essence and character of the 
two clauses discussed may be, and however much the conse- 
quences flowing from the acts and neglects of the insured prior 
to the occurrence of the loss may differ, according as the one or 
the other enters into or is indorsed upon the policy, the conse- 
quences flowing from acts and neglects subsequent to the loss are 


the same, regardless of which of the forms is used, so that in 


either event the mortgagee will not be bound by any adjustment 
of the loss in which he does not participate or concur. In sup- 
port of this proposition six cases are cited. These cases are 
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frequently referred to by legal writers and annotators as sup- 
porting the principle propounded by the plaintiff and accepted 
by the trial court. An examination of them, however, discloses 
that many, if not most, of them have no pertinence whatever to 
the proposition in support of which they are so often cited, and 
that the balance are not of such a character as to strongly com- 
mend them as authorities in this jurisdiction, at least. 

In Hathaway vs. Crient Ins. Co. (134 N. Y., 409) the right of 
the mortgagee to participate in the adjustment of the loss. was 
not in question. Both the policy and loss covered a building 
mortgaged, and machinery therein not mortgaged, save such as 
had become attached to the realty. What had become so at- 
tached was a matter of dispute between the owner and mort- 


gagee. The latter’s interest, therefore, in the sum to be paid by 


the insurance company, was not only a partial, but also an un- 
certain, one. The company and owner not only adjusted the 
loss, but also made a division of the amount of the adjustment, 
which was a single gross sum, between the owner and mort- 
gagee, without consulting the latter. This latter attempt at a 
distribution of what had been determined upon as the amount 
due from the insurer, without the participation therein of one 
who had a vested right in some part of that amount, while 
suggestive of fraud and collusion, was also in plain violation of 
the mortgagee’s right, and the court so held. What it deter- 
mined was that the insurer “had no authority to agree with the 
owner as to the amount of the damages, and determine as be- 
tween him and the mortgagee what sum was payable to each.” 
In Wilson vs. Hakes (36 Ill. App., 547) the only question raised 
related, not to the adjustment, but to the payment of what was 
in fact paid. The contention successfully made was that a mort- 
gazee, with whom the owner and mortgagor has in the mort- 
gage covenanted to maintain insurance sufficient to secure the 
indebtedness, has such an equitable right to insurance money due 
by reason of a loss that the insurer, after notice, cannot pay the 
owner, except at its own risk. Massachusetts in 1873 adopted a 
standard form of policy, which embodied as one of its provisions 
the “union mortgage clause.” Such must have been the policy 
in the oft-quoted case of Harrington vs. Fitchburg Ins. Co., 124 
Mass., 126. That case is not, therefore, authority for the doc- 
trine which is credited to it. The report of the case of Hall vs. 
Philadelphia Ins. Co. (64 N. H., 405) is sa meager that it is im- 
possible to gather from it with certainty what the terms of the 
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policy in suit were. A standard policy containing the “union 
mortgage clause” was adopted by that state prior to June, 1886, 
and probably in 1885. The case was decided in December, 1887. 
It is altogether probable, therefore, that the situation there was 
identical with that in the Massachusetts case. Brown vs. Hart- 
ford Fire Ins. Co. (5 R. L., 398) was decided upon the proposition 
that the “cpen mortgage ciause” indorsed upon a policy operated 
as an assignment of it, by reason of which the mortgagee ac- 
quired not only a right of action upon the policy as long as his 
debt was unpaid, but afterward. This principle, entirely at vari- 
ance in its every part with the law of this state, was propounded 
upon the authority of the Superior Court decision in Grosvenor 
vs. Atlantic Fire Ins. Co. (5 Duer, 517), overruled upon appeal 
(17 N. Y., 301), and a dictum in King vs. State Mut. Fire Ins. 
Co. (7 Cush., 6), which was plainly misinterpreted, and thus made 
to express the reverse of the settled rule in that jurisdiction: 
Fogg vs. Middlesex Mut. Ins. Co., 10 Cush., 337: Hale vs. 
Mechanics’ Mut. Ins. Co., 6 Gray, 169; Loring vs. Manu- 
facturers’ Ins. Co., 8 Gray, 28; Franklin Savings Ins. Co. vs. 
Central Mut. Fire Ins. Co., 119 Mass., 240. ‘There remains the 
pertinent Kentucky case of Bergman vs. Commercial Assur. Co. 
(g2 Ky., 494), which rests its decision upon the authority of 
Brown vs. Hartford Fire Ins. Co. (5 R. I., 398), Harrington vs. 
Fitchburg Mut. Fire Ins. Co. (124 Mass., 126), and a text-book 
reference not in point. But whatever may be said of the perti- 
nence of these decisions, we are unable to accept the conclusion 
said to be supperted by them. We find it difficult to harmonize 
the accepted proposition that a mortgagee, by force of the ap- 
pointment clause in question does not become a party to the 
insurance contract, and is not in privity with the insurer, with 
the other proposition, that nevertheless he acquires the right to 
intervene between the only parties having contractual relations, 
and exercise the functions which are created by the contract to 
which he is a stranger, and which are exercised in pursuance oi 
its provisions. It has been suggested that the explanation is 
that upon the happening of a loss the mortgagee acquires a 
vested right. True, he does, but what is the right which thus 
vests? Is it anything more than the right to have the payment 
made of his rightful share of it? If more, how and what more, 
and how does the claimed right to participate in the adjustment 
under the contract so suddenly arise? It is said that he ought, 
for his own protection, to have the right. But contract rights 
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are not thus created. The law does not raise up contract rights 
and relations for the protection of every man who has failed to 
protect himself. 

But it is unprofitable to pursue this line of inquiry further, 
without first discovering what provisions there may be in the in- 
surance contract into which the defendant entered which de- 
termine the rights of the parties in the matter under considera- 
tion, since it is clear that, in so far as the contract speaks, 
whether it be in the way of defining the extent of the defendant’s 
liability for the loss in the abstract, or of prescribing the manner 
in which that liability in any given case should be measured, as- 
certained and reduced to figures, it will be controlling. And it 
will be no less controlling of the rights of the mortgagee than 
those of the insurer and owner, since he takes his rights under 
and subject to the insurance contract. His right to take is lim- 
ited to the insurer’s obligation to pay, as determined by the 
provisions of the policy. Wet us therefore see how far, if at all, 
the parties to the contract have themselves determined the ques- 
tions pertinent to the present issue. 

No question arises as to the extent of the defendant’s liability, 
abstractly considered. ‘The policy promises indemnity to an 
amount not exceeding $2,000 for all direct loss or damage by fire, 
subject, however, to the exceptions named. These exceptions, 
which include the limitations upon the defendant’s liability aris- 
ing from concurrent insurance and the 80 per cent clause, con- 
cerning the effect of which no question arises, need not be con- 
sidered. The controversy here relates solely to the means of 
obtaining an expression, in concrete dollars and cents, of the 
obligation whose statement in the abstract all concur in. Upon 
this subject the policy, first of all, provides that “the loss or 
damage shall be ascertained and established” upon a specified 
basis, and that such ascertainment or estimate shall be made by 
the insured and the company, or, “if they differ, by appraisers as 
hereinafter appointed.” The subsequent provision for the event 
of a difference requires the appointment of two appraisers—one 
by the insurer and the other by the insured—and the selection by 
the appraisers oi an umpire. The award thus obtained is made 
final as to the amount of the loss. The policy, it will thus be 
seen, could scarcely be more clear and precise in committing and 
limiting to the insurer and owner not only the power and right 
of adjustment by agreement, but also the power and right to 
submit the adjustment to the final decision of third parties, unless 
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it can be said either that the term “insured,” as used in this con- 
nection, is of itself sufficiently comprehensive to include this 
mortgagee, or that the right of participation is by some other 
provision so given or to be implied that the term must be con- 
strued as including him. 

It is easy to understand how a mortgagee, having acquired the 
status which the “union mortgage clause” gives one, whatever 
that status, technically regarded, may be, might be fairly entitled 
to be comprehended within the descriptive term ‘the insured,” 
and, if not, that the express language of that clause so defines 
his rights and limits the rights and capacity of the property 
owner that the right to participate in any adjustment of the loss 
is impliedly accorded him. On the other hand, it is not easy to 
discover upon what theory it can be reasonably claimed that a 
person who has not come into contractual relations with the in- 
surer, who has obtained no insurance protection, and who is only 
an appointee of the owner as respects whatever may become due 
under the contract of insurance, to which he is a stranger, ac- 
quires the right, even by indirection, to assume the title of “the 
insured.” If we look ior other provisions which may ‘serve, by 
way of implication or otherwise, to give him a standing in the ad- 
justment of a loss, we find only that the word “insured,” when- 
ever used in the policy, should be construed to include the legal 
representatives of the insured, and nothing more. It appears, 
therefore, that the right to participate in an adjustment of a loss 
under this policy and indorsement has by the parties to the con- 
tract been limited to the insurer, the’ property owner, and his 
legal representatives. 

The plaintiff's second objection to the binding force of the 
award falls with the first. It having been determined that the 
owner had full power in the matter of adjustment, whether by 
way of agreement or arbitration, and that the mortgagee was not 
entitled to be a party thereto, it follows that the former had full 
power to accept the result of a submission, however erroneously 
arrived at it might have been, and that the latter has no standing 
to attack it for the cause alleged. 

The defendant strenuously complains that it is aggrieved be- 
cause the court, after setting aside the award as not binding upon 
these parties, and finding that the determination of sound value 
therein was made upon an erroneous basis, which, under the 
peculiar circumstances of the case, gave too large a result, pro- 
ceeded to accept the appraisal of the fire damage as correctly 
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representing that item, without, as it is said, other evidence upon 


the subiect than the discredited award, and the statement of one 
of the appraisers that he found the damage as stated therein. 
The contention is that the court thus found an important fact 
without competent evidence, and unwittingly gave effect to a 
part of the award which was not only presumptively influenced by 
the element of sound value but also based upon the same con- 
siderations of cost of construction which entered into the deter- 
mination of that item; thus unjustly converting a 20 per cent 
damage into one of 35 per cent. This claim and others of an 
incidental character discussed at bar do not, in view of our con- 
clusions above, call for consideration. 

The plaintiff was entitled to judgment for the sum of $510.28, 
the amount of the defendant’s liahility upon the basis of the 
award, together with interest on said sum from the time it was 
payable to the date of judgment, making, in the whole, $549.23, 
and no mere. 5 

There is error in so much of the judgment as is in excess of 
$549.23, and it is set aside as to such excess. There is no error 
in the balance of the judgment, and the judgment is affirmed for 


s 
u 


said sum of $549.23. All concur. 


SUPREME COURT OF LOUISIANA. 


RICHARD 
v8, 


SPRINGFIELD F. & M. INS. CO.* 


Where a non-resident fire insurance company appointed a local agent 
in this state, and supplied him with blank policies signed by the presi- 
dent and secretary of the company, to be filled up, countersigned and 
issued as occasion may require, such agent will be considered as hav- 
ing the powers of a general agent as to policies issued by him under 
such circumstances, 

An agent authorized to issue policies binds the company by all waivers, 
representations or other acts within the scope or requirements of his 
business, unless the insured has notice of the limitation of his power. 


Such an agent has the apparent power to waive, prior to a loss, a breach 
of the iron-safe clause by him attached to the policy, resulting from 
the failure of the insured, through illness, to make a complete inven- 
tory of stock within thirty days from the date of the issuing of the 
policy. 


* Decision rendered, May 8, 1905. Syllabus by the Court. 
° VOL. XXXIV.—66. 
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Action by Rochbert P. Richard against the Springfield Fire & 
Marine Insurance Company. Judgment for plaintiff was re- 
versed on appeal by the Court of Appeal, and plaintiff applies for 
certiorari or writ of review. 


Lewis & Lewis, for Applicant. 
CLEGG & QUINTERO and KENNETH BAILLIO, for Respondent. 


LAND, J. 

On August 25, 1903, plaintiff was insured by defendant against 
loss by fire in the sum of $1,000 on a small stock of merchandise. 
The policy was countersigned and issued by the Rose-Edwatds 
Agency, of the town of Opelousas, La. The usual “iron-safe 
clause” was attached to the policy, and the following indorsement 
appears thereon; to wit :— 

Permission is hereby given for thirty days to take complete 
inventery of stock. 

No inventory was taken, and on November 5, 1903, the agency 
made the following indorsement on the policy; to wit :— 

The assured, under the above named and numbered policy, 
having been prevented through illness from completing the 
inventory of his stock of merchandise, a further period of 
thirty days additional is hereby given in which to complete said 
inventory. 

On November 8th, five days later, the stock of merchandise 
was destroyed by fire. The company received notice of the total 
loss before it received notice by mail of the extension of thirty 
days. 

Payment of the policy having been refused, plaintiff brought 
suit thereon to recover the full amount, and obtained judgment 
in the District Court. The insurance company appealed to the 
Court of Appeal which reversed the judgment, and the case is 
now before us on a writ of review. 

The Court of Appeal held that the policy was forfeited by the 
failure of the assured to make the inventory within thirty days, 
as stipulated, and that the agents had no power, express or im- 
plied, to waive such forfeiture by granting an extension of time 
for the completion of the inventory. It is to be noted that the 
written extension for thirty davs is indorsed on the “rider” con- 
taining the iron-safe clause. It does not appear whether the 
agent overlooked the fact that the clause itself granted this delay, 
or intended to grant a further delay of thirty days. Defendant's 
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counsel, in their brief, suggest this doubt, and argue that the 
agent had no power to grant an extension of any kind. 

The policy in question was signed by the president and secre- 
tary, and was to become valid when “countersigned by the duly 
authorized agent of the company at Opelousas.” 

This agent had full power to make the contract of insurance, 
to fill in the blanks, and to attach or ind6rse on the policy other 
provisions, agreements or conditions. He was intrusted by the 
non-resident company with blank forms of policy, and the as- 
sured had no notice of the mandate, other than that conveyed by 
the policy itself, and the nature of the agent’s employment. The 
last clause of the policy reads as follows ; viz. :— 


This policy is made and accepted subject to the foregoing 
stipulations and conditions, together with such other provi- 
sions, agreements or conditions as may be indorsed hereon or 
added hereto, and no officer, agent or other representative of 
this company shall have power to waive any provision or con- 
dition of this policy except such as by the terms of this policy 
may be the subject of agreement indorsed hereon or added 
hereto, and as to such provisions and conditions no officer, 
agent or representative shall have such power or be deemed or 
held to have waived such provisions or conditions unless such 
waiver, if any, shall be written upon or attached hereto, nor 
shall any privilege or permission affecting the insurance under 
this policy exist or be claimed by the insured unless so written 
or attached. 


It follows from the terms of this clause that “provisions, agree- 
ments or conditions” indorsed on or added to the policy were 
subject to waiver written upon or attached to such instrument. 
The iron-safe clause formed no part of the printed conditions of 
the policy, but was added thereto by the agent, and hence was 
subject to the written waiver referred to in the last clause of the 
policy. 


The agent had power to issue and renew policies, to make 
waivers, and grant permits, and the only question for discussion 
is whether his mandate or employment included the power to 
waive the forfeiture of the policy resulting from the failure of the 
insured to complete his inventory within the thirty days stipu- 
lated. Doubtless the company or its agent could have insisted 
on the forfeiture as a legal: right, but at the same time would 
have been compelled to return the unearned premium for eleven 
months. The agent, being informed of the facts, was called upon 
to take some action in the premises. He elected to waive the 
forfeiture, rather than to cancel the policy and return the un- 
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earned premiums. This action induced the assured to rely on 
the policy as a still subsisting protection against loss by a fire. 
This waiver was sent to the company by mail in the usual man- 
ner, but was not received until the day after the happening of the 
loss. The company did not notify the assured or the agent that 
the waiver was repudiated, and, after proofs were furnished, sent 
an adjuster to investigate the loss. The adjuster, however, acted 
under a non-waiver agreement, and therefore all the defenses of 
the company were preserved. 

The agent was furnished with blank policies signed by the 
president and secretary of the company, and was in the habit of 
issuing policies without requiring an application, and without 
referring the subject-matter to the company, in Springfield, 
Mass. The agent had apparently undoubted power to issue 
policies, and to attach thereto all the usual and customary agree- 
ments and “riders.” 

It is argued, however, that the agent had no power to waive 
conditions added to or attached to the policy at the time of the 
issuance. The last clause of the policy authorized a written 
waiver of such conditions, provided it be annexed to the policy. 
The district judge said :— 

“The term stipulated for the completion of the inventory is a 
mere incidental portion of the contract entered into exclusively 
for the benefit of the insurer. The extension of time and im- 
plied waiver of the expiration of the original period for the com- 
pletion of the inventory were acts done by the agent solely for 
the purpose of making the contract of insurance available to the 
insurer as well as to the insured.” 

The district judge cited authorities to show that the agent had 
general powers, and argued that, as the agent had authority to 
issue a new policy to the assured on the same conditions as those 
contained in the original policy, he had implied authority to 
recognize the validity of the subsisting contract, and to grant 
additional time for the completion of the inventory. 

The Court of Appeal reversed the judgment of the District 
Court on the authority of the case of Murphy vs. Royal Ins. Co., 
52 La. Ann., 775. 

While the case cited is a mine of insurance law, the decision 
simply recognized and enforced the last clause of the policy, to 
the effect that no officer or agent of the company should have 
power to waive or be deemed to have waived any condition of 
the policy, unless such waiver should be written upon or at- 
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tached thereto, against the contention that at the very time of 
the making of the contract the parties thereto had entered into a 
verbal contract waiving the iron-safe clause and the three-fourths 
value clause, which were attached to the policy. The court de- 
cided correctly that the plain terms of the policy notified the 
assured that the agent had no power to waive, unless by writing 
on or attached to the policy. 

In the case at bar the waiver was in writing attached to the 
policy, and was made several months after the contract was 
executed. The waiver was in due form, and the only question is 
one of power in the agent. There is in the last clause of the 
policy a necessary implication that agents, oificers or representa- 
tives may waive provisions, agreements or conditions indorsed 
on or added to the policy, and may grant privileges or permis- 
sions affecting the insurance. 

The iron-safe clause was therefore a subject-matter of waiver. 
The printed policy is a general form applicable to all fire insur- 
ance business, and, by its terms, contemplates that the agent 
making the contract shall have power to add other “provisions, 
agreements and conditions,” and'to grant permits or privileges 
affecting the insurance. The policy bristles with forfeitures for 
causes existing at the date of the contract or arising subsequently, 
unless otherwise provided by agreement indorsed on or added 
to the policy. It is clear that the agent making the contract of 
insurance under such a policy may modify or change the for- 
feiture clauses by indorsements on or additions to the instru- 
ment. With such power over the matter of forfeitures, it is not 
difficult to conclude that such an agent may waive a subsequent 
forfeiture, in the interest of the company which he represents. 

“An agent authorized to issue policies binds the company by 
all waivers, representations or other acts within the scope of his 
business, unless the insured has notice of a limitation of his 
powers. The question always is not what power the agent did in 
fact possess, but what power the company held him out to the 
public as possessing :” May on Insurance (4th Ed.), § 126. 

“A person authorized to accept risks, to agree upon and settle 
the terms of insurance, and to carry them into effect, must be 
regarded as the general agent of the company pending negotia- 
tions:” Id., p. 235. “And the possession of blank policies and 
renewal receipts signed by the president and secretary is evidence 
of such general agency:” Id. 

“If a foreign company appoints A. and B. as local agents, and 
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supplies them with blank policies signed by the company, and 
which they may fill up and countersign, they are its general 
agents: 127 lll., 364; Continental Ins. Co. vs. Ruckman:” Id 
note. 


“That an insurance agent authorized to make contracts of in- 
surance and issue policies may waive forfeitures, and reinstate 
and restore a void policy, is held by numerous cases :” Wood on 
Insurance, vol. 2, § 415. 

In the Murphy Case this court cited with approval the doctrine 
that an insurance company is bound by the acts of its agent “in 
all matters within the scope of his real or apparent authority,” 
and that the third persons in dealing with such agent, are not 
bound to go beyond the apparent authority conferred on him: 
Murphy vs. Royal Ins. Co., 52 La. Ann., 782. In the case at bar 
the agent apparently had original powers to make contracts of 
insurance without previous applications, and without referring 
the matter to the company. In issuing the policy in question he 
exercised such original powers, and the company acquiesced 
therein. The agent had a power of attorney, but the assured 
knew nothing of its provisions, and it therefore matters not 
whether it was general or special. The testimony of the agent is 
positive that the second extension was not subject to the ap- 
proval or ratification of the company, but was simply notified as 
in other instances. It is certain that it was written and attached 
to the policy prior to notice to the company. 

Speaking of general agents, Ostrander says :— 

“Having power to make a completed contract, they will also 
be presumed to have power, by agreement with the assured, to 
change, alter or nullify its terms and conditions at any time 
after the delivery of the contract, and after it has become binding 
between the parties, unless limitations are imposed, of which as- 
sured has notice: Fire Insurance, p. 551, § 265. 

Hence there can be no real distinction between a local agent 
with power to make contracts of insurance and issue policies, 
and general agents having the same power. The power to make 
and complete contracts differentiates such agents from solicitors 
and other intermediaries between the assured and the company. 

Agents, whether local or general, with power to contract, rep- 
resent the company within the territorial limits to which they 
are assigned. Their knowledge is imputed to the company, and 
their acts bind the company within the scope of their employ- 
ment. The question of the forfeiture of insurance policies comes 
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clearly within such scope, and is within the apparent authority of 
such local agents. Every policy of insurance is full of forfeiture 
clauses, many of which do not affect the soundness of the risk, 
but at the same time may avoid the policy at the option of the 
insurer. We consider that it is within the province of a local 
agent in such cases to decide whether the policy shall continue 
in force or be canceled. Justice to the insured requires an imme- 
diate decision of such questions, which could not be had if the 
rules of the company required the reference of such cases to the 
general management, perhaps in a distant state or foreign coun- 
try. No holder of a policy could afford to await the result of 
such a reference, nor could any insurance company afford to 
transact business under such conditions. The agent is present as 
the representative of his company in all matters of insurance 
within his territorial district, and his apparent authority cannot, 
as to the public, be limited by private instructions. 

“The authority of an agent must be determined by the nature 
of his business, and is prima facie coextensive with its require- 
ments:’ May on Insurance (4th Ed.), vol. 1, § 126, p. 231. 
“With respect to waiver of the breach of a condition in a policy, 
the most liberal view is that the agent’s authority is coextensive 
with the business intrusted to his care:” Id., p. 232, note, citing 
Weed vs. London & L. Fire Ins. Co., 116 N. Y., 106; German 
Ins. Co. vs. Gray, 43 Kan., 497. 

In the case at bar we are of opinion that the agent had the ap- 
parent power to waive the forfeiture resulting from the failure 
of the insured to complete the inventory within the thirty days 
specified in the contract. 

This was the only issue discussed or decided by the Court of 
Appeal. As to keeping a set of books, the obligation did not 
arise until after completion of the inventory. 

As to the charges of fraud and bad faith, they were decided by 
the district judge to be unsupported by evidence, and were not 
noticed by the Court of Appeal. The writ of review is intended 
to correct errors of law, and this court will not review questions 
of fact, save in exceptional cases. 

It is therefore ordered that the judgment of the Court of Ap- 
peal herein rendered be annulled and reversed, and it is further 
ordered that the judgment of the District Court be affirmed, and 
that defendant pay costs in both appellate courts. 
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SUPREME COURT OF PENNSYLVANIA. 
CUSTER 


FIDELITY MUT. AID ASS’N.* 


Payment of the policy was refused for failure to pay an “assessment, as 
required in the application and by-laws, and therefore the policy was 
void. The policy made the by-laws and application a part of it. 
Copies of the by-laws and application were rejected as evidence on 
the ground that they had rot been attached to the policy, as required 
by statute. 

Held, That unless attached they were not evidence for the company in a 
suit on the policy, or to enforce an assessment levied under their 
provisions, 

Evidence of a custom to so attach them is not evidence that they had 
been in this case attached and aiterward detached. 


Appeal from Court of Common Pleas, Delaware County. <Ac- 
tion by Isaac R. Custer against the Fidelity Mutual Aid Associa- 
tion by the name of the Fidelity Mutual Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 


At the trial the plaintiff offered in evidence the policy of insur- 


ance without a copy of the application and by-laws attached to 
it. An official of the cOmpany was called on behalf of the defend- 
ant, and an offer was made to prove by him the custom of the 
company in attaching a copy of the application and the by-laws to 
the policy. This offer was refused. Verdict and judgment for 
plaintiff for $3,000. 


J. B. Hannum, for Appellant. 
QO. B. Dickinson and J. C. Taytor, for Appellee. 


MESTREZAT, J. 

The defendant company issued a policy of life insurance to 
Bethel M. Custer for $3,000. payable to Martha H. Custer, his 
wife, but it was provided that “in the event of her previous death 
it shall revert to the insured, his executors, administrators, 
guardians or assigns.’ Martha H. Custer died prior to the death 
of Bethel M. Custer, which occurred on December 14, 1902. 
The insurance company having refused to pay the policy, this 
suit was brought by the executors of Bethel M. Custer. At the 
trial the plaintiffs offered in evidence the policy, and the de- 
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fendant objected to its admission on the ground that it was not 
accompanied by the application and the by-laws, which the policy 
provides shall be a part of the contract, and hence the policy was 
not the whole contract between the parties. The objection was 
overruled, and the policy was admitted. The plaintiffs proved 
the due delivery to defendant company of the notice and proofs 
of death of the insured, the payment of the last annual premium 
called for by the policy, the refusal of the company to pay the 
loss, and then rested. 

The defense set up to defeat a recovery in the action was that 
a mortality assessment had been made on the policy, as pro- 
vided in the application and by-laws of the defendant association, 
which had not been paid by the insured, and for that reason the 
policy was void. The policy provided that the by-laws of the 
association and the application of the insured should constitute a 
part of the contract of insurance. The defendant offered in evi- 
dence a copy of the application and also a copy of the by-laws 
of the association, which offers were excluded on the ground that 
the papers had not been attached to the policy, as required by 
the act of Assembly, and hence were not a part of the contract of 
insurance, nor admissible in evidence. The defendant then of- 
fered to prove that the application and by-laws had been attached 
to the policy in suit, although now detached, by showing the 
method and custom of the company in regard to attaching a 
copy of the application and by-laws to its policies, and that the 
policy in suit bore evidence of having had the application at- 
tached to it. The offer was refused. The defendant next of- 
fered to prove that a mortality assessment had been made on 
the policy in suit in accordance with the terms of the contract, 
and that the assessment had not been paid, which offer was ex- 
cluded on the ground that the application and the by-laws 
which provide for making assessments were not a part of the 
contract, and were not in evidence, and hence there was no 


authority for making the assessment, and no obligation to pay 
it. The case was then submitted to the jury, and a verdict for 
the amount of the policy was rendered for the plaintiffs. The 
defendant company has appealed. 


[The assignments of error which have been argued here raise 
the question of the correctness of the rulings of the trial court 
in excluding the evidence offered for the purpose of showing 
that a copy of the application and by-laws had been attached to 
the policy. The learned counsel for the defendant is in error 
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in saying that the trial judge in effect held that no proof could 
be made that the application and by-laws had been attached to 
the policy when it was issued. His rulings merely excluded the 
evidence offered because it did not show that fact nor tend to 
show it. 

The act of May 11, 1881 (P. L. p. 20, 1 Purd. Dig., 1046) pro- 
vides in section I, inter alia, that all life and fire insurance poli- 
cies 

Shall contain, or have attached to said policies, correct copies 
of the application, as signed by the applicant, and the by-laws 
referred to; and unless so attached and accompanying the 
policy, no such application, constitution or by-laws shall be 
received in evidence, in any controversy between the parties 
to, or interested in the said policy, nor shall such application 
or by-laws be considered a part of the policy or contract be- 
tween such parties. 

The statute has frequently been before this court for construc- 
tion. In Imperial Fire Ins. Co. vs. Dunham (117 Pa., 460) the 
application, detached from the policy, was offered in evidence 
by the defendant company, and was excluded. Clark, J., deliver- 
ing the opinion in the case, said: “The application was rightly 
excluded from the testimony. * * * No copy of the applica- 


tion or of the by-laws of the company was attached to the policy 
as that act requires. It constituted, therefore, no part of the 


policy or of the contract between the parties, and was not re- 
ceivable in evidence. ‘The case is to be considered as if no such 
paper existed.” New Era Life Ass’n vs. Musser (120 Pa., 384) 
was an action by a company to recover assessments upon a 
policy of insurance issued to the defendant. The application of 
the insured being the basis of the claim, the plaintiff company 
offered it in evidence. The court, however, held that it was not 
admissible because it was not attached to the policy, as required 
by the act of 1881. In affirming the judgment this court said: 
“It [act of 1881] is a wise and beneficent act, founded upon 
sound reasons of public policy. It affords protection to per- 
sons who insure their lives or property, and can injure no com- 
pany conducted upon honest business principles.” In Norris- 
town Title, etc., Co. vs. John Hancock Mut. Life Ins. Co. (132 
Pa., 385) it was held that an insurance company cannot invoke 
the act of 1881 to exclude an application offered in evidence by 
the beneficiary. Speaking of the act, the court says: “The act 
of 1881 was evidently intended to impose a duty upon insurance 
campanies, and to protect the insured. * * * The act was 
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passed to compel the company to attach the application to the 
policy, and upon its failure to do so it cannot be received in evi- 
dence.” Mahon vs. Pacific Mut. Life Ins. Co. (144 Pa., 409) 
was an action on a policy of life insurance. The policy, which 
did not have the application attached, was offered in evidence, 
and the defendant company objected ‘to its admission “for the 
reason that it does not contain the whole contract between the 
parties, but is issued in consideration of the representations 
made to them in the application therefor and the agreements 
therein contained, which application was made part of this con- 
tract.” The objection to the offer was not sustained. The trial 
court, on request of defendant company, declined to charge that 
it was incumbent upon the plaintiffs to show that the application 
was not attached to the policy or did not accompany the same, 
the presumption being that the application was attached and 
did accompany the policy. In affirming the judgment for the 
plaintiff, this court said, inter alia: “If, as was alleged at bar, 
the application might have been attached by the company and 
detached by the plaintiff, that fact was in the knowledge of the 
company, and could easily have been shown. As it was not at- 
tached, there was no presumption that it ever had been.” In 
Haverstick vs. Fire Ass’n (156 Pa., 333) it was held that in an 
action on a policy of fire insurance, where the application and 
by-laws are not attached to the policy, the insurance company 
cannot claim that the policy is invalidated because the insured 
did not comply with the terms and conditions set forth in the con- 
stitution and by-laws or pay the assessments. 

It is therefore settled by our cases that it is the duty of the in- 
surance company to attach a copy of the application and by-laws 
to the policy, and unless it is attached they are not a part of the 
contract of insurance, and are not evidence on the part of the in- 
surance company in an action by the beneficiary on the policy, 
nor in an action by the company to enforce against the insured 
the payment of assessments levied in pursuance of their provi- 
sions. These cases cover the questions raised by all the rulings 
of the trial judge, except as to the correctness of the exclusion 
of the evidence offered by the defendant to prove that the com- 
pany had attached a copy of the application and by-laws to the 
policy when it was issued. [t was incumbent on the defendant 
company to show this fact, and, like proving any other fact 
on the trial of the cause, it could only be done by competent 
and relevant testimony. It offered to show that the papers had 
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been attached to the policy at the time it was issued by proving 
the method and custom of the company in attaching a copy of 
the application and by-laws when the policies were issued, and 
that the policy in suit bore evidence of having had the application 
attached to it. ‘The person who wrote the policy was dead at 
the time of the trial, and it was conceded by the company that it 
had no direct evidence of the fact, or the testimony of any wit- 
ness who would testify that a copy of the application and by-laws 
had been attached to the policy. ‘The defendant therefore relied, 
solely upon circumstantial evidence to sustain its allegation that 
it had complied with the statute and had attached a copy of the 
application and by-laws when it issued the policy. The learned 
trial judge was right in excluding both offers. Had they been 
admitted, they would not have proved, nor tended to prove, the 
fact for which they were offered. Concede that it was the custom 
of the company, as clearly it was its statutory duty, to attach a 
copy of the application and by-laws to policies when they were 
issued, that fact would not prove that it had done so in this par- 
ticular instance. The policy was in evidence, and it disclosed the 
obvious fact that at that time a copy of the application and by- 
laws was not attached to it. There was no presumption nor 
direct evidence that it ever had been attached. The proof of the 
custom, therefore, would not have been corroborative of either 
a presumption or of a positive evidence of the alleged fact, but 
primary evidence in contradiction of the present condition of the 
policy. We know of no authority, and have been referred to 
none, that holds that the proof of a business custom under such 
circumstances is of itself sufficient to establish a controverted 
fact. Our own decisions maintain directly the opposite of the 
proposition: Schoneman vs. Fegley, 14 Pa., 376; Meighen vs. 
Bank, 25 Pa., 288; Doak vs. Curry, 4 Pittsb. Leg. J., 829; Mor- 
ris vs. Guffey, 188 Pa., 534. In the Schoneman Case it was held 
that when a witness disclaimed knowledge of the fact whether a 
receipt had been given by him for a note, the fact could not be 
proved by evidence of a general practice on his part. In Meighen 
vs. Bank it was held that evidence of the customs and usages of 
a bank is not competent of itself to establish a fact in favor of the 
corporation, but, as corroborative or explanatory of facts or 
proof, may be received and submitted to the jury. In Doak vs. 


Curry, assumpsit for. stone sold and delivered, Lewis, J., deliv- 


ering the opinion of the court, said: ‘The evidence offered by 
the defendant below to prove that ‘it was his general custom to 
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pay cash for all stone that he bought’ had no tendency to prove 
that he had paid the plaintiff's demand. It was properly re- 
jected.” 

Following the offer to show the company’s custom of attach- 
ing a copy of the application and by-laws to its policies, the de- 
fendant’s counsel offered “to prove by him [witness] or have 
him say whether or not, from an inspection of this policy, he can 
tell whether it bears any evidence of that method having been 
carried out, and the application attached.” The defendant’s 
counsel then asked the witness “whether or not, from your 
knowledge of the customs and methods of the company, and 
from an inspection oi the policy itself, it bears any evidence of 
having had an application attached to it.” In ruling on this offer 
and question the court said: ‘Shere is no objection to the evi- 
dence pointing out whatever marks there may be upon the policy 
for the purpose of calling attention to it, but his opinion about 
the purpose for which they were made, that I will exclude.” 
Whether the policy bore evidence of having had another paper 
attached to it was as readily discernible by inspection by the 
jury as by the witness, and as it is not pretended that any part 
of a copy of the application or by-laws was still adhering to the 
policy, it is apparent that the witness’s opinion would have been 
only a guess. What an inspection of the policy disclosed as to 
having had a paper attached to it !s stated by the learned judge, 
after his examination of the policy, as follows: “I am unable to 
see from the face of this paper there has been anything at- 
tached, and, if there was, I can’t tell what it was.” This state- 
ment of the condition of the policy shows conclusively that there 
were no marks whatever upon the policy which would justify 
an opinion that “it bears evidence of having had an application 
attached to it.” Hence there was nothing on the policy to indi- 
cate that a paper of any kind had been attached to it, much less 
a paper of any particular description, either as to form or matter. 

The assignments of error are overruled, and the judgment is 
affirmed. 
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SUPREME COURT OF MISSISSIPPI. 


NEW YORK LIFE INS. CO. 
v8. 


McINTOSH.* 


An applicant for insurance paid the premium in cash and received a re- 
ceipt stipulating that it should be accepted as payment of premium, 
and if the policy was not issued in sixty days the amount paid was 
to be returned on its surrender. The company declined to issue the 
policy applied for, but tendered a different form which was refused, 
and the original form or return of the premium was demanded, and 
further evidence of insurability was furnished the company as an 
inducement, and it thereupon issued a more favorable policy, which 
was sent to the agent to tender to the applicant, but was never deliy- 
ered on account of the sickness of the latter, who shortly died. 

Held, That the minds of the parties had never met and there was no con- 
tract. 


Appeal from Chancery Court, Harrison County. Action by 


Mary McIntosh against the New York Life Insurance Company. 
From a judgment in favor of plaintiff, defendant appeals. 


The evidence showed that R. McIntosh made an application 
for a life insurance policy for the benefit of his wife, appellee, 
December 31, 1903. He paid the first annual premium of $392.65, 
and obtained a receipt therefor. The receipt contained the fol- 
lowing stipulation :— 


If a policy be issued on the application for insurance made 
by the above this day to the New York Life Ins. Co. corre- 
sponding in date and number with this receipt, said company 
shall accept this receipt as cash toward the payment of the first 
premium. If the policy be not issued on said application and 
examination within sixty days said sum will be returned on 
surrender of this receipt to the company. 


This application was for an accumulation policy. The com- 
pany, after consideration of the application, declined to issue 
the policy asked for, but on January 7, 1904, agreed to give Mc- 
Intosh a policy on the fifteen-year endowment and life lien plan, 
which was somewhat different from the one applied for, and sent 
the policy to the applicant. McIntosh declined to accept this 
policy, and wrote the company that if it could not issue the policy 
applied for, to return his money. The applicant then furnished 


further evidence of insurability, and the defendant then decided 
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to offer what it called a fifteen-year endowment policy in the 
adjustable accumulation class, without lien, which was different 
from the one formerly offered. This policy was sent to the agent 
of the company to be tendered to Mr. McIntosh. When this last 
policy was received by the agent, he had learned that Mr. Mc- 
Intosh was sick, and did not deliver it. McIntosh died on the 23d 
day of February, 1904. The last policy was returned to the com- 
pany by the agent. 


Forp & WHITE, RIcE & MONTGOMERY, and JAs. H. McIn- 
TosH, for Appellant. 
HARPER & HARPER, for Appellee. 


Cox, Si i 

The learned chancellor erred in finding that appellant agreed 
or contracted with appellee’s testator to issue a policy of insur- 
ance upon his life in accordance with his written application. It 
refused his application for a standard policy, and offered him a 
policy of a lower class. This was declined by him. Appellant 
then decided to offer-him another policy, which, while better 
than the one declined by him, was not the policy for which he had 
applied. He died before he had an opportunity to determine 


whether he would accept it. Thus it is perfectly evident that the 
minds of the parties never met, and that no contract for insurance 
was ever effected. 

Reversed and remanded. 
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MISCELLANY. 


Cases to which an insurance company may or may not be a party, which 
are not actions on policies, but which relate to matters outside of insur- 
ance proper; as, jurisdiction, receiver, injunction, pleading, practice, 
mandamus, wills, usury, lodges, the relations of statute laws to corpora- 
tions, laws of sister States, etc., where the principles and practice of insur- 
ance, as such, are not specifically involved; and other cases of incidental 
interest to underwriters, or where for special reasons a full report has 
been deemed unnecessary. ‘These sketches are given merely as chapters 
of current information, and are not intended as digests, nor for citation. 


INSURABLE INTEREST OF CONCUBINE. 


In the case of Succession of Johnson, decided by the Supreme 
Court of Louisiana, June 5, 1905, the following syllabus was fur- 
nished by the court :— 

The succession is claimed by the collateral heirs, to which 
claim there can be no objection, save as relates to a policy of 
insurance which was taken out by the deceased whose succes- 
sion is claimed, although thev (claimants) did nothing for their 
brother while he lived and gave themselves no concern about 
him after his death. : 

Concubinage with one whose succession is claimed was the 
beneficiary of the policy, and it was stipulated with the insur- 
ance company that she should pay all premiums. They were 
all paid by her. 

The deceased (nominally the insured) did not expend a cent 
on the policy. She (the beneficiary of the policy) rendered 
faithful services to the deceased and when he died she pledged 
her policies in order to obtain for him a decent funeral. He 
made her no donation. Under her investment she acquired a 
right to the proceeds of the policy. 

The case is easily differenced from New York Life Ins. 

Co. vs. Jennie Neal, 114 La., ——. 
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INDEX TO VOL. XXXIV. New Srnriss, Vou. 14. 


ACCIDENT. 
1. Ace Limit. 


An accident insurance policy, issued for the term of one year, contained a 
provision that the insurance should apply only to persons over 16 
years of age and under 65 years of age. After the decision of this court 
that it was essential to recovery under the policy that the assured 
should be within the ages stated, at the time of the injury, the plaintiff 
filed an amended declaration averring that the assured, in a written 
application for the insurance, and in response to an inquiry of defend- 
ant, stated that his age was 64 years. 

Held, That the count was demurrable, in the absence of an averment that 
the assured was under 65 years of age at the time of the accident. 

An averment that the defendant, after the death of the assured, and prior 
to the expiration of the year from the issue of the policy, waived the 
provisions that the insurance should apply only to persons over 16 
years of age and under 65 years of age, and ratified and confirmed the 
policy as a contract of insurance for one year, sets forth a new con- 
tract with the present plaintiff, instead of with the assured, and, in 
the absence of any averinent of a consideration for this new contract, 
is demurrable. 

The policy provided that “no conditions or provisions shall be waived or 
altered by any one unless by written consent of an officer of the com- 
pany at the home office.” Held, That the provision that the insurance 
should apply only to persons over 16 years of age and under 65 years 
of age could only be waived or altered by written consent in accord- 
ance with the policy. 

— Wheeler vs. United States Casualty Co., 278. 
P 2. Cause or Deatu. 


The death of insured under an accident policy was claimed to be due to a 
fall. The autopsy disclosed a gangrenous condition at a junction of 
the colon and small intestines, which showed him to be afflicted with 
endocarditis. The question was, whether this was the cause, or one 
of the causes of death, and whether it antedated, or was caused by, 
the fall. 

The question whether certain special interrogatories were proper as evi- 
dence, and whether certain instructions were proper, decided; also, 
how far the opinions of experts were binding on the jury. 

—Morrow vs. National Masonic Acc. Ass’n, 227. 


3. CavusE or Dratu. 


A stipulation that litigation will be confined to the cause of death will be 
enforced. 

A policy provision limiting recovery to injuries through external, vio- 
lent and purely accidental causes, such injuries as shall solely and 
independently of all other causes necessarily produce death, refers to 
causes which are proximate. 

Where two or more causes contributed to an injury about which prudent 

Vo. XXXIV.—67. 
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persons may differ as to which is the efficient cause, the question is for 
the jury. 
Questions of practice considered and decided. 
—Continental Casualty Co, vs. Lloyd, 461. 





4. ConstTRUCTION OF CERTIFICATE. 


Where the holder of a benefit certificate received injuries which entitled 
him to a weekly benefit, and also suffered the loss of a hand, and the 
certifeate stipulated that a specific sum was to be paid in lieu of such 
benefits, in case of the loss of a hand or foot, he was entitled to elect 
to receive the weekly benefits in lieu of the specific sum. 

-— Fricke vs. United States Indemnity Society, 857. 







5. Construction or TECHNICAL Worps. 





An insurance certificate, if ambiguous, will be construed most favorably 
toward the insured. 

A statute that, when the terms of an instrument have been intended in a 
different sense by the parties, that sense shall prevail against either 
party in which he had reason to suppose that the other understood it, 
does not authorize the distortion of a plain meaning in the contract to 
conform to the notions of one of the parties. 

Technical words, such as shaft, applied to a human bone, are to be con- 
strued as understood in the profession using them. 

An accident and death certificate granted a certain benefit in case of the 
breaking of a leg, which it defined as “the breaking of the shaft of the 
thigh bone between the hip and knee joints, or the breaking of the 
shafts of both bones between the knee and ankle joints. 

Held, That the breaking of one bone between the knee and ankle joints, 
and dislocation of the other, was not covered by the certificate. 

—Peterson vs. Modern Brotherhood of America, 193. 



















6. Errect or DIsEASE IN CasE OF DEATH. 






Where the evidence showed that death was due to typhoid fever, after an 
accident to the insured, and that there was no causal connection be- 
tween the two, it was error to instruct the jury that if the deceased 
was injured by accident, and as a direct result some disease was set up 
which would not have otherwise happened, resulting in death, then 
the accident would be the cause of death, as misleading tht jury to 
speculate as to whether the accident caused the death, and also 
where the policy stipulated that the injury should be the sole cause, it 
was misleading as ignoring that provision. 

Instructions also in such case leading the jury to infer that death from 
disease could not be considered as a defense unless it was independent 
of the accident was also erroneous, 

Where instructions are contradictory an incomplete statement of the 
law which was error in one was not cured by a complete statement 
in the other. 
















—Continental Casualty Co. rs. Peltier, 760. 






7. Fist Ficut as. 









Insured under an accident policy engaged in a fist fight, as a result of an 
altercation, and died from b'ood poisoning due to an injury to his 
hand in striking the teeth of his opponent. 

Held, That death was duce to accident within the meaning of the policy. 

Held, That the encounter, not being with deadly weapons, could not be 

regarded as a deliberate placing of his life in danger, in which the 

result might naturally be expected and the insured be regarded as 
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responsible where the policy contained no clause vitiating it in such 
case. 


—Carroll et al. vs. Fidelity § Casualty Co., 966. 
8. Insanrry—ReEturn oF PREMIUM. 


An accident policy provided that in case of mjuries intentionally inflicted 
upon himself by the insured, or inflicted upon himself or received 
while insane, the liability should be limited to the premiums paid. 


Held, That claienes may be inserted in the policy not mentioned in the 
application. If the policy is not such as was agreed on, the insured 
is privileged to demand its rescission, but cannot complain after its 
acceptance for a year and subsequent renewal. 


Held, That the provision was lawful and the liability for injuries received 
while insane, whether self-inflicted or not, was limited to the amount 
of premium paid. 

—Blunt vs. Fidelity § Casually Co., 166. 


9, INTENTIONAL INJURIES. 


An accident policy excluded death caused by “intentional injuries inflicted 
by another person.” 

Held, That death caused by parties assaulting and shooting insured while 
in custody of officers of the law, and disarmed, and permitted by their 
negligence, came within the exclusion. The proximate cause of 
death was the shot, and not negligence of the officers. 


—Jarnagin vs. Travelers’ Protective Ass’n of America, 267. 


10. NotTIcE or. 


In an action upon an accident insurance policy, where no notice of the 
accident was given within the time limited by the by-laws of the asso- 
ciation, a denial of liability for the reason that no accident occurred, 
made after this time had expired, is not a waiver of such a provision 
specifying that no claim for injuries shall be valid unless written no- 
tice of the accident shall have been given within fifteen days from the 
happening thereof. 


— Western Travelers’ Acc, Ass’n vs. Tomson, 236. 
11. Occupation ConsTRUED. 


Where a party obtains a policy of insurance against injury by accident, 
specifying the occupation of the assured to be that of a druggist, 
deemed to be a select risk, and that of a farmer or supervising farmer 
only is specified as a more hazardous risk, calling for a larger pre- 
mium, and thereafter the drug store of the assured was destroyed by 
fire, whereupon the assured moved upon a tract of land entered as a 
home stead, into a house built by him thereon, which he thereafter oc- 
cupied with his -family as his home, and superintended the construc- 
tion of a barn thereon, and caused to be fenced and broken and cul- 
tivated forty acres of the land thereof, under his supervision, for a 
period of six months; and was preparing for further cultivation of the 
land at the time of his injury, and for eight months prior to such 
injury had no connection with the business of a druggist, his occupa- 
tion was that of a supervising farmer, and not that of a druggist, with- 
in the meaning of the policy. 

The term “occupation,” as employed in the policy, implies simply that 
which at the time of the accident constitutes the assured’s S principal 
business or pursuit; that which engages his attention and time, as 
distinguished from that which is incidentally connected with the 
life of men in any or all occupations. 


’ fact that the assured for some time after the destruction of his drug 
store was engaged in proving and collecting a claim for loss under a 
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policy of insurance on the drugs, and from time to time attended to 
the collection of accounts connected therewith, and entertained the 
purpose to resume the business of a druggist after he had made suffi- 
cient improvement on and had occupied his homestead for a suffi- 
cient length of time to enable him to sell his homestead right, did 
not have the effect to continue during such time his occupation as a 
druggist, or affect the’ designation of his occupation as that of a 
supervising farmer only. 

The correct test in such cases is not so much as to whether the assured 
had in fact abandoned the occupation stated in the application and 
policy, but whether or not at the time of his injury he was in fact 
engaged in another occupation not merely incidental, but as a busi- 
ness, of a more hazardous classification. 


—Aitna Life Ins. Co. vs. Dunn, 887. 


12. Rarrrrcation—NOorIce. 


An accident policy on the insured was procured by his father without his 
knowledge, 

Held, That his bringing suit on the same was a ratification of his father’s 
act. 

Failure to give timely notice of the injury, as required by the policy, was 
not excused by his ignorance of its existence or mistaken belief at 
first that the injury was unimportant. 

—dJohnson vs. Maryland Casualty Co., 792. 


13. Timety Notice. 


Where the secretary of an accident company refused payment solely on 
the ground that timely notice was not given, his action was binding 
on the company and was a waiver of other defenses. 

—Moore vs. National Accident Society, 667. 


14. VonuntTary Exposure. 


The liability under an accident policy was limited to a specified amount in 
case of injury due to voluntary exposure to unnecessary danger. The 
insured, employed as a clerk in railroad shops, as was his custom, took 
a short cut through the yards in going from his place of business, 
instead of using the public streets, and mounted a slow-moving coal 
train, he having to cross the track on which was the train, and was in- 
jured in alighting. 

Held, That it was a negligent exposure to danger which entitled him only 
to a limited recovery. 

—Alter vs. Union Casualty § Surety Co., 186. 


See Premium 1 ; Premium Nore 2 ; Svurcrpe. 


ACCIDENT INSURANCE. See AppricaTion 1. 


. ACTION. 
1. ApsusTMENT—CorRPORATE NAME—PLEADING. 


Properly construed, the suit in the present case was upon the insurance 
policies, and not upon a written adjustment of the loss and a promise 
in writing by the defendant to pay the amount shown by the adjust- 
ment. 

The name, “The Georgia Co-Operative Fire Association,” by which the 
defendant was sued, taken in connection with the allegations in the 
petition that “the defendant insurance company or association [had] 
an agent and a place of doing business in the” county wherein the 
suit was brought, and on a named date issued “its certain policy of 
fire insurance whereby and by the terms of which it insured against 
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loss by fire” certain property, imported a corporation, and it was not 
necessary, even as against a special demurrer, to allege the corporate 
existence of defendant. 

An assignment of error, in exceptions pendente lite or in a motion for a 
new trial, that the court erred in refusing to sustain a motion to rule 
out the testimony of a named witness, does not properly present any 
question for determination by this court, when the testimony in 
question is not, either literally or substantially, set forth in connec- 
tion with the assignment of error in such exceptions, or in the ground 
of the motion for a new trial complaining of the ruling of the court, 
and no statement thereof is attached as an exhibit to the exceptions 
or to the motion. 

—Georgia Cooperative Fire Ass’n vs. Borchardt § Co., 778. 


2. By Commissioner AGAInsT UNAUTHORIZED COMPANIES. 


A bill to enjoin certain foreign fire insurance companies and the individu- 
als acting for them in the state of Illinois, alleging that they did all 
acts pertaining to such insurance, excepting that of soliciting insur- 
ance on property located in that state, that the individuals had been 
engaged in transacting such business through the corporations, and 
had from time to time incorporated others, and were accustomed to 
transfer business among them to avoid payment of losses, and had 
conspired to carry on such business within the state without com- 
pliance with the laws, was not bad for multifariousness and did not 
allege that insurance was not solicited from citizens for property 
outside the state. 

Under the statutes of Illinois the Insurance Superintendent had power to 
prosecute such a suit. 

—North American Ins. Co. et al. vs. Yates, Ins. Supt., 385. 


See AssESSMENT 2; WIFE’s Poticy. 
ADDITION. See Arreration. 
ADJUSTER. See Proors or Loss 6. 
ADJUSTMENT. See Action 1 ; AssIGNMENT 1. 


AGE. See Accrpent 1. 


AGENCY CONTRACT. 
Recovery Back QF PREMIUM IN CASE OF MISREPRESENTATION. 


An agent of insurer, it was alleged, secured an application for a policy of 
life insurance, together with an application for a special agents’ con- 
tract, and in order to make the appointment as such agent effectual. 
the applicant was required to pay the premium on the policy for a 
year, the agent representing that the contract would contain certain 
provisions as to compensation, ete. 

Held, In an action to recover back the premium paid with interest, on the 
ground of false representations as to the agency contract, that the two 
contracts must be considered together in order to determine the in- 
tention of the parties. 

Held, That the fact that the agent guaranteed that the provisions would 
be incorporated was not ground for an action against the company in 
tort for false representations. 

Held, That where the agency contract as sent did not contain the stipu- 
lated provisions which were the inducements for the applicant to sign 
the two contracts, he was entitled to recover back the money paid. 


Held, That the applicant was not in pari delicto with the insured, so as to 
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be debarred from prosecuting the suit because his agency contract 
was an inducement to insure in violation of the anti-discrimination 
statute. 


— Urwan vs. Northwestern Nat. Life Ins. Co., 727. 
AGENT. 
1. CoRRECTION oF PoLicy By. 


Where the agent contracted to issue a policy with a lightning clause, 
which he accidentally omitted, and the policy remained in his custody 
until after the loss, the insured was not responsible for his failure to 
correctly report the risk, and he was authorized to make the policy 
correct by inserting the clause after the loss. 


— McLaughlin et al. vs. American Fire Ins. Co., 481. 
2. FRaupDULENT COLLECTION OF PREMIUM BY. 


The insured, who could read but little, was solicited by an agent, and 
agreed to take a policy, and signed the application, giving the agent 
his note for the first premium. Some two or three days later the 
agent represented to him that the company demanded a second pay- 
ment, and he again paid the premium in cash. A few days later he 
received the company’s receipt for the same, and about a month 
thereafter he received the policy, which he put away without exam- 
ining. The note was sold to a third party and was paid by the insured 
at the end of six months, when it became due. The usual notice of a 
second premium due was sent to the insured at the end of the year 
and the policy was dropped. Suit was brought against the company 
some five years later for damages for the fraud of the agent, the in- 
sured alleging that he had only then discovered the fraud through 
being informed of its character by the agent of another company. 

Held, That evidence of the agent’s commission was allowable to show his 
interest in perpetrating the fraud. 

Held, That details of his interview with the second agent were admissible 
to corroborate his statement. 

Held, That, under the statute, cause of action first accrued from the time 
the fraud might have been discovered with the usual diligence. 

Held, That the question was for the jury, whether the agent was acting 
within the apparent scope of his authority in collecting the premium. 

Held, That if so acting the company was liable, though ignorant of the 
fraud. 


Held, That an instruction that the company was liable, if the agent was 
duly authorized to solicit insurance and fraudulently collected a sec- 
ond premium, representing that it was due, ws reversible error, as it 
failed to require the jury to determine whether he was acting within 
the scope of his authority in collecting the premium. 

—New England Mut. Life Ins, Co. vs. Swain, 1008. 


3. Laasriiry ror Farure To Remit. 


In a suit against an agent and his sureties for failing to turn over moneys 
collected as premiums, they cannot escape liability by denying the 
capacity of the company to sue, because not authorized to do business. 

The certificate of the Insurance Superintendent is legal evidence of au- 
thority to do business. 


Declarations of agent as to indebtedness, if made during the transaction 
of the business for which sureties are bound, so as to be part of the 
res gestae, are admissible as evidence against them. 


lf the agent remitted to the company all moneys received for it after the 
date of the bond, the sureties are released from liability, irrespective of 
any disposition which was made of the money, or its application to a 
prior indebtedness. 
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A refusal to admit as evidence statements of remittances, made up in part 
of moneys of other companies, was proper where they failed to spe- 
cifically show the premiums for which the agent was liable under his 
bond, 

—Willis L. Thompson vs. Commercial Union Assur. Co. of London, Eng., 68. 


4. Lyaninity For Fravp. 


Where a company’s agent fraudulently misrepresented the health of the 
applicant, and so procured the insurance, and the facts were after- 
ward discovered by the company it cannot elect to affirm the contract 
and pay the claim, and then sue the agent as a wrongdoer. Its duty 
was to resist the claim before it had suffered the damage. 

—New York Life Ins. Co. vs. Hord, 177. 


5. Laanrity For NeGLiect To INSURE. 


Where the plaintiff engaged the agent of a company without its knowl- 
edge to see that his property was kept insured, and, after the loss, 
it was found that through the agent’s neglect the insurance had not 
been renewed, and the insured held the agent personally liable and 
recovered judgment against him. he cannot recover against the com- 
pany as an undisclosed principal. 

—Rounsaville et al. vs. North Carolina Home Fire Ins. Co., 694. 


6. Liaprity FoR UNAUTHORIZED INSURANCE. 


A firm of agents representing several fire insurance companies were re- 
quested by an officer of a corporation owning goods in this state to 
insure them in a No. I company, The agents caused the goods to be 
insured in a company not licensed to do business in this state. A loss 
occurred. The amount of the policy was not collected by reason of 
the insolvency of the insurance company. Held, That the agents 
were liable to the insured for the amount of the policy. 

Sections 18 and 23 of chapter 93, pp. 222, 224, of the Laws of 1871, being 
sections 3381 and 3386, Gen. St., 1901, have application to fire insur- 
ance companies and their agents, and were enacted for the benefit of 
insurers. 

A policyholder in a fire insurance company not authorized to transact 
business in this state is not in pari delicto with the company or its 
agents. 

—Latham Mercantile & Commercial Co. vs. Harrod et al., 749. 


° 


7. Power to Mopiry ConrTrRAct. 


A general agent may bind his principal with respect to all matters within 
the apparent scope of his employment. But the principal may qualify 
the authority of a general agent, and will not be bound by the acts of 
his agent beyond the scope of his authority, where the person dealing 
with the agent had notice of such limitations. 

A stipulation in a policy of insurance that “no condition, provision or 
privilege of this policy can be waived or modified in any case, except 
by indorsement hereon, signed by the president, one of the vice- 
presidents, the secretary, the assistant secretary or the actuary,” and 
“no agent has power in behalf of the company to make or modify this 
or any other contract of insurance, to extend the time for paying a 
premium, to waive any forfeiture or to bind the company by making 
any promise or making or receiving any representation or informa- 
tion,” is notice to the policyholder and his beneficiary that a general 
agent is without authority to waive any provision, condition or for- 
feiture prescribed in the policy. No person save the designated offi- 
cers of the company would have such authority. 


— Hutson vs. Prudential Ins. Co. of America, 706. 
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8. Power To Watve Iron Sare CLavuse. 


Where a non-resident fire insurance company appointed a local agent 
in this state, and supplied him with blank policies signed by the presi- 
dent and secretary of the company, to be filled up, countersigned and 
issued as occasion may require, such agent will be considered as hay- 
ing the powers of a general agent as to policies issued by him under 
stich circumstances, 

An agent authorized to issue policies binds the company by all waivers, 
representations or other acts within the scope or requirements of his 
business, unless the insured has notice of the limitation of his power. 

Such an agent has the apparent power to waive, prior to a loss, a breach 
of the iron-safe clause by him attached to the policy, resulting from 
the failure of the insured, through illness, to make a complete inven- 
tory of stock within thirty days from the date of the issuing of the 
policy. 

-—Richard vs. Springfield F. § M. Ins. Co., 1041. 

See ALIENATION 2; AssiGNMENT 3; CANCELLATION 1; Commissions ; DELIVERY ; 
Empcoyers’ Liasriity 1; INcumBRANCE ; INDUSTRIAL INSURANCE ; IRON Sare 3; 
Iron Sare Crause 3; Mortcace 2; Orner Insurance 2, 5; Poricy; Pre- 
MIuM 2, 3, 5,9; Premium Note 3; RE-Formation 2; Trtiz 1, 7; UNAUTHORIZED 
Insurance 1, 2. 


ALIENATION. 
1. Contract oF SALE. 


An executory contract of sale in which all the rights of the purchaser are 
those of an equitable owner is a change of interest, though his pos- 
session is meanwhile designated as that of a tenant without pay. 


—Brighton Beach Racing Ass’n vs. Home Ins. Co., 574. 


2. Watver BY AGENT. 


The policy stipulated that it should be void in case the interest of insured 
was other than sole and unconditional ownership, or any change took 
place in the title or possession; also that no officer or agent had 
power to waive its provisions unless the waiver was indorsed on it, 
nor could any privilege or permission affecting the insurance be 
claimed unless so indorsed. The insured, before effecting a sale, se- 
cured the consent of the agent to retain it as security for a part of 
the purchase money, and after the sale the agent consented, in con- 
sideration of the retention of the unearned premium, to note in the 
books that the policy stood as such security. 


Held, That the provision requiring written indorsement could be changed 
by oral agreement; contracts of insurance are not within the statute 
of frauds, and may be oral as well as in writing. 


Held, That the provision had been waived by the acts of the agent. 
Held, That the insured must credit the insurance money when received on 
the purchase price of the property. 
— Mattingly vs. Springfield F. §: M. Ins, Co., 136. 


ALTERATIONS. 
In CasE OF A PLANT. 


The policy insured property known as the Arlington Manufacturing 
Company, “plan on file to which all numbers refer,” and covered all 
the buildings and their contents except Nos. 8 and 10, and included 
the contents of the latter, with privilege to make additions, altera- 
tions and repairs, and the policy to cover the same. Afterward a new 
building was erected some distance from the others, but connected 
with the boiler by a tunnel about five feet in diameter, through which 
steam and water pipes, etc., passed. The company had for ten years 
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been accustomed to add a new building to the plant on the average of 
one a year. 

Held, That if the alterations, additions, etc., referred to the separate 
buildings, the new building would not be covered, but the plant was 
insured as an aggregate, and the new building was covered as an 
addition to the plant. 


—The Arlington Co. vs. Colonial Assur. Co. of the City of New York, 169. 


APPLICATION. 
1. AccrpeNtT INsuRANCE as OTHER INSURANCE—MEDICAL EXAMINATION. 


The applicant, in answer to the question whether he had any life insur- 
ance, gave the name of company in which he was insured. In an- 
swer to a following question, whether he had any other insurance, he 
answered “none.” 

Held, That failure to disclose certain policies of accident insurance was 
not a breach of warranty. The questions were of doubtful import as 
applied to accident insurance, which is commonly distinguished from 
life insurance, and does not require a similar medical examination. 

The applicant, in response to a question in the application as to when he 
had last consulted a physician, stated that he did not remember, that 
it was years ago. 

Heid, That the answer was not vitiated by examinations of a medical 
friend on his own initiative, and without charge, to determine his 
physical condition, in which no impairment was found. 

— Mutual Reserve Life Ins. Co. vs. Dobler, 769. 
2. As EvIDENCE WHEN NoT ATTACHED TO PoLricy. 


Payment of the policy was refused for failure to pay an assessment, as 
required in the application and by-laws, and therefore the policy was 
void. The policy made the by-laws and application a part of it. 
Copies of the by-laws and application were rejected as evidence on 
the ground that they had rot been attached to the policy, as required 
by statute. 


Held, That unless attached they were not evidence for the company in a 
suit on the policy, or to enforce an assessment levied under their 
provisions. 

Evidence of a custom to so attach them is not evidence that they had 
been in this case attached and afterward detached. 


—Custer vs. Fidelity Mut. Aid Ass’n, 1048. 
3. ATTACHMENT OF Po icy. 

A statute requiring copies of application or by-laws to be attached to gil 
contracts in order to be received in evidence, applies to the by-laws 
of a benevolent society subsequently enacted, where the certificate 
was issued prior to the statute and the application for the same pro- 
vided that the applicant should be controlled by all regulations in 
force or that should be subsequently enacted. 

The statute can be complied with in such case by tendering a subsequent 
copy and offering to attach it, and applies to all companies doing 
business in the state, irrespective of the place of contract. 

-—Supreme Lodge Ke P. vs. Hunziker, 787. 
4. ATTACHMENT TO Poricy. 

The statute of Massachusetts requiring copies of the application to be 
attached to the policy when referred to in the latter applies only to 
original applications and not to applications for revival of the policy. 

—Holden vs. Metropolitan Life Ins. Co., 938. 


5. CONSTRUCTION OF ANSWERS IN. 


Where a life insurance policy provides that the application for the insur- 
ance shall be a part of the policy, then the policy and the application 
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should be construed together, and, if there is a conflict between the 
policy and the application, the provisions of the policy should control, 

A life insurance policy shculd be strictly construed against the insurer, 
and if it contains contradictory terms, or is so framed as to leave 
room for construction, rendering it doubtful whether the parties in- 
tended the answers of the assured to the questions propounded in 
the application to be warrdnties or representations, the court should 
lean against that construction which imposes the obligation of a war- 
ranty upon the assured, and hold the answers to be representations. 

When an action is brought upon a life insurance policy, which provides 
that the application shall be made a part of the policy, and the dec- 
laration is filed under section 61, c. 125, of the Code of 1899, and the 
defendant files a statement of defense under section 64 of said chap- 
ter, alleging that the assured made false and fraudulent answers to 
certain questions propounded to him in the application, and the plain- 
tiff replies generally thereto, the burden is upon the defendant to 
prove the allegations of its statement of defense by a preponderance 
of the evidence. 


—Logan vs, Provident Sav. Life Assur. Soc. of New York, 646. 


6. EvipENcE Aas TO INTEMPERANCE. 


The application, which was a warranty, stated that insured did not “use” 
intoxicating liquors, and had never used them to excess. 

Held, That the answers were not false because the applicant had occa- 
sionaily drank liquor. The questions referred to his habit or practice. 

Where there was conflicting evidence as to the temperate habits of insured 
the verdict will not be disturbed. 


It is not error of the court to fail to define the term “use” to the jury 
when not requested to so define. 


—Pacifie Mut. Life Ins. Co. vs. Terry et al., 281. 


7. MATERIALITY OF REPRESENTATION—LEx Loct. 

A statute of Rhode Island requiring that statements in the application, in 
order to be material, must contribute to the contingency on which the 
policy is payable, and the question shall be for a jury, is not retro- 
active and does not apply to contracts previously in force. 

A policy issued in Massachusetts by a company of that state, and to be 
executed there, is a Massachusetts contract, and governed by the 
statute of that state regarding material misrepresentations. 


—Leonard vs. State Mut. Life Assur. Co., 850. 


8. MISREPRESENTATION AS TO HEALTH. 


The application was a warranty that the answers were true, under penalty 
of forteiture. In reply to questions how long since applicant was at- 
tended by a physician and the nature of the disease, the applicant gave 
a date with name of physician and of an illness which was slight. No 
mention was made of a very serious sickness, a month later, in which 
he was attended by two pliysicians. 


Held, That there was a‘breach of the warranty. 
— Mutual Reserve Fund Life Ass’n vs. Cotter et al., 154. 


9. MISREPRESENTATION IN. 


An untrue representation in an application for insurance will not vitiate 
the policy unless it is of such a nature that it might have been an in- 
ducement to issue the policy. If it appears from the whole record 
that the representation could not have been relied upon by the insurer, 
it will be disregarded. 


Bankers’ Union of the World vs. Mixon, 737. 
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10. QugEstTIons as TO HEALTH. 


Where the answers to questions in an application for insurance and in 
statements of medical history are warranties, there can be no recovery 
on the policy if these answers are made by the irisurer to affirmatively 
appear to be false. 

Parties to an insurance contract may by apt words make a fact material 
which would otherwise be immaterial, or make immaterial a fact which 
would otherwise be material. 


Complicated and ambiguous conditions and qualifications of such con- 
tract may involve the construction of the terms actually employed, so 
as to effectuate their purpose to protect both the insurer and the in- 
sured from fraud. 


The words used therein, having a narrower meaning appropriate to the 
yurpose, will not be given their broadest import, having no reasonable 
:eference to good faith or hazard, and leading to folly and demanding 
an impossibility. 

When the questions propounded to an applicant are in such terms as to 
include trivial ailments and injuries unconnected with any specific dis- 
ease, they should be interpreted as referring only to such ailments and 
injuries as affect the risk to be assumed, unless by express terms they 
preclude such interpretation. 

Answers which are purely expressions of opinion are warranties of the 
bona fide belief and judgment of the applicant. Questions concerning 
the physical condition of the applicant, or anything that tends to 
shorten his life, do not invariably require absolute truth in answering. 

An answer to a question concerning previous consultations of physicians 
which admits one examination, and omits others clearly proved, but 
does not purport to be a full and complete reply to all questions in 
that connection, and is accepted in its obviously incomplete form, is 
not affirmatively shown to have been false, so as to prevent recovery 
on the policy. 


—Rupert vs. Supreme Court U. O. F., 324. 


11, SvraTEMENT As TO HEALTH. 


A statement in the application that the insured had never had heart disease 
was a material representation, and if false would avoid the policy. 
An instruction to find for the plaintiff unless insured had heart disease 
at the time of the application was error. The company was entitled 
to know if it had previously existed. 

Evidence of such heart disease in this case was sufficient to justify an in- 
struction that its existence at or before the date of application would 
avoid the policy. 

Metropolitan Life Ins. Co. vs. Moravec, 418. 


12. Untrrure ANSWERS IN. 


An incorrect or untrue answer in an application for lite insurance in ref- 
erence to matters of opinion or judgment will not avoid the policy if 
made in good faith and without intention to deceive. 

An untrue answer in an application for life insurance in regard to matters 
which are shown to be within the knowledge of the applicant, and are 
material to the risk, will avoid the policy. 

Ii an applicant has knowledge of facts that furnish sufficient reason to 
believe that he is af#icted with a fatal disease when he makes his ap- 
plication, his statement in such application that he is in good health 
and free from disease will be presumed to be fraudulent. 

-~Royal Neighbors of America vs. Wallace, 450. 


See AsstGNMENT 5; Emptoyens’ Lianriity 5; Evipence 2. 
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APPRAISEMENT. See ARBITRATION 1. 


ARBITRATION. 
1. APPRAISEMENT IN CAsE OF MORTGAGEE. 


The policy provided that if, with consent of the company, an interest ex- 
isted in favor of a mortgagee, its conditions should apply to such in- 
terest. It contained a provision for appraisement, and was indorsed 
payable to a mortgagee as interest might appear. 

Held, That an appraisement accepted by insured was binding on the 
mortgagee though he had nothing to do with it, and though an erro- 
neous rule of computation had been used, in the absence of bad faith. 

—Collinsville Savings Society vs. Boston Ins. Co., 10:31. 


2. Errect or AWARD. 


An award under an insurance policy—the submission limited to the 
amount of loss by fire—does not prevent action on the policy. 

No specification having been filed in the trial court of the defense that 
the policy of insurance was forfeited by the assignment of the right 
of the assured that defense cannot avail on writ of error. 

A fire insurance policy provides for notice of loss, and proof of loss and 
arbitration, and contains the independent provision that “‘the loss 
shall not become payable until sixty days after the notice, ascertain- 
ment, estimate and satisfactory proof of the loss herein required have 
been received by this company, including an award by appraisers, 
when appraisal has been required.” A preliminary proof of loss hav- 
ing been furnished, this clause does not require another after an award 
upon the amount of loss. 
insurance policy provides, in case of disagreement as to the amount 
of loss to goods by fire, for arbitration as to such amount, as a condi- 
tion precedent to suit on it, and provides that the award shall ‘‘deter- 
mine the amount of such loss.” A valid award under it is final and 
conclusive as to the amount of loss. 


award under a submission in the country—not a statutory award— 
cannot be impeached at law by evidence of misconduct of the arbi- 
trators in becoming intoxicated while performing their duties, or 
other cause not apparent on the face of the award. 

An award has the same effect whether the submission is by writing under 
—_ or not under seal. It may be not so if award is to pass title to 
and. 


— Billmyer vs. Hamburg-Bremen Fire Ins. Co., 688. 
3. PLEADING AS TO. 


The arbitration provided for by the Minnesota standard form of insur- 
ance policy in case the parties are unable to agree as to the amount 
of the loss thereunder is not a condition precedent to the right of 
action on the policy, unless a controversy between the parties as to 
the amount of the loss in fact exists; and it is unnecessary, in the 
absence of a controversy on that subject, to allege in the complaint 
in an action upon such a policy that an arbitration was or was not 
had, or was waived by the insurance company. 

—Kelly et al. vs. L. §& L. §& G. Ins. Co. 421. 


4. WAtvER oF. 


The statute under which a mutual company was organized provided that 
the secretary adjust the loss, and if a satisfactory settlement could not 
be made that a committee be appointed for the purpose, and if the 
parties could not agree, then arbitration should be resorted to. 


Held, That in the absence of evidence of an attempted settlement by the 
secretary, or of appointment of arbitrators, evidence of the appoint- 
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ment of a committee was immaterial, and the company will be deemed 
to have waived the provision. 

Failure to furnish a magistrate’s certificate, as required by the policy, was 
no bar to a suit where no objection to payment of the loss had been 
made on that ground. 


—Norris vs. Equitable Fire Ass’n, 246. 


5. Wuen Awarp May BE Ser Asie. 


Evidence satisfactory to a jury that an award was fraudulent, or due to 
bias, will justify the setting of it aside. 


Agreement to arbitrate is a waiver of proof of loss. 


A verdict of $750 for a loss justifies the setting aside of an award of $73.50 
as grossly inadequate. 


—Perry vs. Greenwich Ins. Co., 717. 


6. WHEN INVALID. 


Where the insurer knows that the arbitrator chosen by the insured is his 
clerk and fails to object, and proceeds to select its own arbitrator, 
any objection to the clerk as an interested person is waived and the 
insurer is not authorized to select’ an incompetent and interested 
arbitrator and conceal the fact from the insured. 

Where the insured entered upon the arbitration in ignorance of the in- 
competence and interest cf one or more of the appraisers and the 
umpire, and upon being informed, demanded that competent arbi- 
trators be selected, which was refused, he was justified in refusing 
to arbitrate and bringing suit on the policy. 

A policy provision for arbitraticn in case of dispute does not authorize 
an agreement for arbitration in which other companies are to join 
and choose a joint arbitrator, and providing for the appraisement of 
only a part of the loss and a pro rating among the companies. 


— Western Assur. Co. vs Hall Bros., 1001. 


ASSESSMENT. See Benevotent Society 2, 3; INTEMPERANCE; Mutua Com- 
Pany 1, 2. 


ASSESSMENT COMPANY. 


1. CHANGE To STIPULATED PReEMIuM—MEANS OF REcovERY-— REINSTATEMENT— 
Proors oF Loss. 


The M. company, doing business under the assessment plan, reorganized 
under the stipulated premium plan, pursuant to a statute authorizing 
such change, and induced a number of its old members to exchange 
their contracts for the new class of contract, at their original pre- 
miums. Under the former 80 per cent of the assessment was to be 
paid the policyholder. The original assessment for each matured 
certificate was the same as the monthly premium subsequently 
charged. Afterward the company reinsured in the N. company. 

Held, That where at the time of accepting the statute, and also at the time 
of reisuring the holder of an assessment contract in the M. company 
for not less than $2,000 could have realized that amount from the 
stipulated assessment, he was entitled to recover that amount though 
the number subject to assessment was so reduced by those changing 


their contracts that the assessment would no longer yield the required 
amount. 


Where equity acquires jurisdiction in a suit to compel reinstatement of 
an endowment which matured prior to the trial, but subsequent to 
the beginning of the suit, and the endowment was not payable until 
sixty days after proofs of loss, such proofs were not necessary to re- 
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covery, and interest begins to run sixty days after service of the 
complaint. 
—Smith vs. Northwestern Nat. Life Ins. Co., 289. 


2. RerNcoRPORATION oF—LEx Loc1—AcrTIon. 


A provision in the policy making the home office of the company the 
place of contract. and providing that the policy should be governed 
by the laws of New York, was valid when the obligations of the 
contract were not impaired or the laws of the state where the con- 
tract was made were not violated. 


Reincorporation under the laws of New York did not create a new cor- 
poration, though the name was changed and a new form of policy 
was adopted, and where the contracts were subject to the laws of 
that state the change did not impair contract rights. 


Where it does not appear that the affairs of an assessment association 
are grossly mismanaged, members dissatisfied with a change of its 
plans to a level-premium association must seek redress at law, and 
not in equity. : 

The mere charging fraudulent mismanagement in a bill on the behalf of 
dissatisfied members, unsustained by any specific averments, is not 
sutlicient to make a demurrer to the bill an admission of the fact. 

—Polk et al. vs. Mutual Reserve Fund Life Ass'n et al., 879. 


See ASSIGNMENT 5. 


ASSESSMENT PLAN. 
Wuat CoNstTITUTE - REINSURANCE IN CASE OF—NONPAYMENT OF PREMIUM. 


In an action on a policy of insurance issued under the assessment plan it 
is competent for either party to introduce in evidence the articles of 
association and by-laws of the company in determining the obliga- 
tions and rights of the parties. 

Although the policy, under the head of “Insurance Plan,” gives a table 
of quarterly payments to be made by the assured opposite designated 
age periods, varying therewith, it does not fix upon it the character 
of an ordinary life policy contract at a level premium at the time of 
entry, so as to subject the policy, after default by the assured, to the 
provisions of the non-forfeiture law of Missouri, where the policy 
contains the further provision that ‘should the Emergency Reserve 
Fund, or any part thereof, be used as aforesaid, its impairment may 
be made good by an assessment in addition to the regular Mortuary 
Call.” Such stipulation brings the policy within the designation of 
ene under the assessment plan, as defined by section 7901, Rev. St. 
Mo., 1899. 

Where a Missouri insurance company issues its policy under the assess 
ment plan conformably to the state statute, and afterward makes a 
contract of reinsurance with an Illinois life insurance company, ap- 
proved by the Superintendent of Insurance of the former state, and 
the reinsuring company, in writing, assumed the outstanding policy 
in suit, according to its terms and conditions, and the assured there 
after pays to the reinsurer one or more quarterly premiums, as there- 
tofore to the original assurer, the reinsuring company canna¢ be held, 
as under an ordinary life insurance contract, on the level-premium 
plan, notwithstanding the consideration expressed in the reinsurance 
contract between the companies does not contain the word “assess- 
ments.” 

A policy of insurance on the assessment plan, where the assured let the 
policy lapse by refusal and failure, after notice, to pay the quarterly 
stipulated premium and a call to meet the impairment of the emergency 
reserve fund, such policy does not have such net value as to bring the 
policy within the non-forfeiture law of the state. And such policy 
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having expressly provided “that if any premium or any assessment 
called in accordance with said Insurance Plan shall not be paid on or 
before the day named in the notice for payment thereof, the contract 
shall be null and void and of no effect,” such default prevents a re- 
covery by the beneficiary under the policy. 


— Hayden vs. Franklin Life Ins. Co., 865. 
ASSIGNEE. See InsuraBiz INTEREsT 1. 


ASSIGNMENT. 
1. ADJUSTMENT IN CASE OF. 


In a suit upon a fire insurance policy, brought by an assignee of such 
policy against the company which issued it, the defendant cannot be 
held bound by an adjustment of a loss sustained under the policy, 
made after the assignment, between the insurer and the assignor of 
the policy, unless in such adjustment the assignor acted as the au- 
thorized agent of the assignee. 


—Georgia Cooperative Fire Ass’n vs. Borchardt § Co., 778. 


2: Arter Loss. 


The assignment of a fire insurance policy without the consent of the in- 
surer, after a loss has occurred thereunder, does not render the policy 
void, but the assignee has the right to bring an action thereon. 

Such assignment is valid without the consent of the ‘insurer, although 
the written transfer of the policy purports, by its terms, to be subject 
to the consent of the insurer. 

—Georgia Cooperative Fire Ass’n vs. Borchardt § Co., 778. 


8. CONSENT OF AGENT. 


The policy provided that no local agent or other representative except 
the general manager had power to consent to an assignment of the 
policy, and all such assignments must be made by the general mana- 
ger, and the plaintiff, after correspondence with the local agent, failed 
to sign and forward the application sent him for such consent until 
after the fire, he could not recover. 


—Hall vs. Continental Ins. Co., 415. 


4. In Casz or Wire's Poticy. 


The earlier doctrine of New York, that policies expressed to be for the 
benefit of a married woman does not app!y to the statutes in force in 
Wisconsin prior to the amendments of 1889, and which substantially 
provide that any person effecting insurance on the life of another may 
cause the same to be made payable, or assign, to a married woman, 
and when expressed to be for her benefit, or so assigned, sha!l inure 
to her separate use and benefit, and that of her children, free from 
the claims oi her husband and of the person effecting or assigning 
the insurance and their representatives and creditors. The disability 
law of New York, in case of married women, does not exist in Wis- 
consin, 


In the absence of children, the assignment of such a policy by a married 
woman and her husband is valid. Such assignability has not been 
affected by subsequent legislation. 


—Canterbury vs Northwestern Mut. Life Ins. Co., 481. 


5. Notice oF Premrums—AssEssMENT ComMpANy MISREPRESENTATION. 


The by-laws of the company required that the insured should be notified 
of premiums falling due. The policy was assigned as security for a 
loan. 

Held, That the assignment was subject to the provisions of the policy, 
and no notice to the assignee was requisite to its forfeiture. 
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The Missouri statute requiring misrepresentations to be material in order 
to avoid the policy does not apply to assessment companies. 

A statement was made in the application which provided that the policy 
should be void if liquor were used in excess, and which was a war- 
ranty that insured did not use liquor at all, whereas he did use it to 
excess. 

Held, That the policy was void. 

—Franklin Life Ins. Co. vs. American Nat. Bank et al., 305. 


6. REINSURANCE. 


A corporation insured transferred all its property, including the policy, to 
another, which was organized by the same stockholders for the al- 
leged purpose of changing the name of the first, but both continued 
their corporate existence. 

Held, That where the policy provided it should be void if assigned with- 
out consent, the new corporation acquired no rights in it under the 
transfer without such consent. 

— Miles Lamp Chimney Co. vs. Hrie Fire Ins. Co. of Buffalo, N. Y., et al., 370. 


7. Ruicuts oF ASSIGNEE. 


The policy was by an assignment absolute on its face transferred with con- 
sent of the company to an assignee, but with a collateral agreement 
that it was collateral for a loan and that the subsequent premiums 
might be paid by the assignee, which was done. The face of the policy 
was afterward paid to the assignee shortly before due, less the dis- 
count. But accumulated dividends still remained in the hands of the 
company. The assignor subsequent to the payment, but before the 
policy was due, notified the company that he claimed the proceeds of 
= policy, less the amount due to the assignee, and not to pay to the 
atter. 

Held, That an assignment as collateral rests the right to collect the policy 
in the assignee, but the assignor is not divested of his interest, and 
is entitled to possession of the policy on tender of the debt. 

Held, That where the assignee was known to have received more than his 
debt, and the company agreed to hold the balance until legally author- 
ized to dispose of it, the insured was entitled to an action at law 
against the company for the same. 

—Clark vs. Equitable Life Assur. Soc. of U. 8., 364. 


See Loss PayaBir. 


ATTORNEYS’ FEES. 
REcOVERY OF. 


Chapter 4173, p. 101, act approved June 2, 1893, providing for the recovery 
of attorney’s fees in certain actions against fire and life insurance com- 
panies, was not repealed by chapter 4677, p. 33, act approved May 31, 
1899, nor is it repugnant to any provision of the Constitution of Florida 
or the Constitution of the United States, 


—L’Engle vs. Scottish Union § National Fire Ins. Co., 97. 
AWARD. See Arsrrratton 2, 5. 


BANKRUPTCY. 
TrTLE To Poticy. 


The provision of the U. S. Bankrupt Act, which permits the bankrupt to 
retain the policy upon payment to the trustee of the surrender value, 
does not prevent title passing to the trustee where the policy has an 
actual cash value, though it has no surrender value, if it is payable to 
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the personal representatives of the bankrupt. But it does not pass 
where it has no actual value as an asset. 


A note had been given on such a policy for the first premium, which was 
unpaid, and the payment of the second premium became due in about 
thirty days after the insured was adjudged a bankrupt, and by its terms 
was continued in force for thirty days after the second premium re- 
mained due and unpaid. It was surrendered to the trustee, but had no 
surrender value, and was not scheduled. The insured committed sui- 
cide within the thirty days that the second premium remained due and 
unpaid. 

Held, That it had no value as an asset, and its proceeds belonged to the 
administrator of insured. 


—Gould vs. New York Life Ins. Co. et al., 87. 
BENEFICIARY. See BenEvoLent Society 1; INsuRABLE INTEREsT 2. 


BENEVOLENT SOCIETY. 
1. D&EsIGNaTION OF BENEFICIARY. 


The certificate of a benevolent association was payable, according to the 
charter, to any designated member of his immediate family or, in 
default of such family, to any designated blood relative or, in default 
of such designation or out of the order named, then to any relatives 
who were heirs at law. The member, while unmarried, designated his 
father, and afterward married without changing the designation. 

Held, That the designation was originally proper, but was defeated by the 
marriage, and the money was payable to his widow. 

—Larkin vs. Knights of Columbus, 456. 


2. I_ntEcaL ASSESSMENT, 


Where the constitution of an assessment company provided that am as- 
sessment must be levied on the entire existing membership, appor- 
tioned according to age, a subsequent resolution classifying the 
members and placing those entering prior to a certain date by them- 
selves, to be assessed according to age, and those subsequent accord- 
ing to age at entry, is inoperative as against a certificate holder of the 
first class, and payment of such illegal assessment or tender of amount 
that should have been assessed is not necessary to preserve his 
rights. 

The fact that such illegal assessments had been paid does not estop a 
beneficiary from asserting the illegality of a subsequent assessment 
that was not paid. 


—Benjamin vs. Mutual Reserve Fund Life Ass’n, 614. 
3. SUSPENSION OF MEMBER. 


The by-laws of a benevolent society provided that, in case of suspension 
of a member for non-payment of premiums the certificate might be 
renewed if he were living, on payment of all assessments, provided 
the lodge assented by a majority vote; otherwise the payments were 
to be returned. 

Held, That the vote of the lodge while he was living was essential, and 
where he died after payment, but before a meeting of the lodge to 
pass on the suspension, the payment was ineffectual. 

—Butler vs. Grand Lodge A. O. U. W. of California, 602. 
See INTEMPERANCE. 


: BINDING RECEIPT. 
EFFECT OF. 


The application recited that the agent had furnished a binding receipt, 
making the insurance in force from date, provided it should be ap- 
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proved by the company. The receipt acknowledged the payment of 
money to be applied as a premium when the policy was delivered, 
provided, however, that it should be reiunded if the company declined 
to issue the policy. 
Held, Tha: this was not a temporary insurance in force until the company 
decided to accept or decline the risk. 
— Cooksey vs. Mutual Life Ins. Co. of New York, 172. 


BOOKS OF ACCOUNT. See Iron Sare 1, 2, 3; Proors or Loss 5. 


BUILDER’S RISK. 
MISREPRESENTATIONS—VALUED Po.icy Law. 


Where a builder’s risk policy was procured through false representations 
as to the title and interest of the insured, it was void ab initio and tor- 
feiture is not waived by acceptance of the premium by the agent after 
the adjuster, upon investigation, learned all the facts and offered to 
pay a certain proportion of the loss, and where such agent had pre- 
viously remitted the amount of the premium to the company and its 
acceptance by him became the liquidation of a private indebtedness. 

The insurance of a builders’ risk is governed by the valued-policy law, 
notwithstanding the opportunity for fraud. 

—American Cent. Ins. Co. vs. Antram et al., 838. 


BUILDING. See Fatu or Burtprina. 


CANCELLATION. 
1. AUTHORITY OF AGENT. 


An agent of insured to procure insurance is not by virtue of the fact an 
agent to receive notice of cancellation and substitute other insurance. 


An insurance agent authorized by insured to procure insurance, who 
places it through other agents, is the agent of the companies writing 
the insurance under a statute providing that whoever transacts an 
application to or from the company except for himself shall be its 
agent. 

Where the orders for placing railroad insurance were given by its general 
counsel without specific directions as to amount and the policies were 
not accepted unless approved by him, and he retained possession of 
them, and in case of orders to cancel directed as to their substitution, 
and the commissions of the agents receiving the orders were paid by 
the companies, and the latter, according to the testimony, were never 
expressly authorized to act for the insured in receiving notice to can- 
cel, there was sufficient evidence that they had no authority to act for 
the insured in receiving notice to cancel and in substituting other 
insurance. 

The fact that the agents did accept such notices and substituted policies 
which were accepted was not sufficient to show a course of dealing 
which amounted to an authorization. 

— Wisconsin Cent. Ry. Co. vs Phenix Ins. Co. of Hartford, 405. 


2. ‘TERMINATION OF PoLicy. 


The policy provided that it might be canceled upon five days’ notice, in 
which case the unearned premium should be returned on its surrender. 
Notice was sent and insured agreed that the unearned premium should 
be applied on other policies to be issued by the agent in substitution. 
The policy, which was at a distance, was sent for, but was not received 
and surrendered until after the fire, eleven days later. 

Held, That the policy was canceled at the end of five days. 

—Cilizen’s Ins. Co. vs. Henderson Elevator Co., 43. 
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3. Wuicah Company Was LIABLE. 


The agent, upon written request of insured, issued a policy in the M. com- 
pany, of which he was agent, and shortly after, upon being notified by 
them to cancel, wrote the name of the S. company, of which he was 
also agent, upon the margin of the policy, meaning that the policy was 
placed in the latter, and canceled the risk on the register of the M. 
company. It was a recognized custom that the company became 
bound when the agent took the memorandum of the risk. A few days 
later the insured informed the agent of a loss, and inquired as to his 
insurance, and was told he had a policy in the S. company. The pre- 
mium was afterward paid and retained by the company, with knowl- 
edge of the facts, until suit was brought. 

Held, That the S. company was liable. 

—Southern Ins. Co. vs. Hannah, 225. 


CAUSE OF DEATH. See AccipEnt 2, 3. 
CERTIFICATE. See Accrpenr 4, 5. 
CLEAR SPACE. See Risx 1. 


COLLISION. 
WHat ConsTITUTE. 


A vessel insured under a marine policy was injured by striking the pro- 
jecting masts of a vessel, which had previously been sunk through a 
collision, and which, though capable of being raised and repaired, 
would have been worth less than the cost of such raising and repairs. 

Held, That the sunken vessel was an abandoned wreck, and the striking 
was not a collision within the meaning of the policy, which applies 
only to contact between navigable vessels. 

—Burvham vs. China Mut. Ins. Co. et al., 1005. 


COMMISSIONS. 
Ricut oF AGeNT TO. 


A sub-agent procured an application for $10,000 of insurance, which was 
postponed by the medical examiner. He afterward relinquished his 
work for the company for a time. Prior to his return, and about a 
year later than the first, a second application was secured by another 
sub-agent for $20,coo, which was accepted. 

Held, That the principle that one who is a procuring cause is entitled to 
commissions would not apply, in case of an abandonment of the case 
for an unreasonable time or neglect to follow it up properly as an 
agent, and it was secured by another through such neglect. 

Held, That where there was a custom! among insurance companies, includ- 
ing this one, to allow the commissions in such cases to the agent pro- 
curing the second application, it would govern in the absence of a 
special agreement to the contrary. 

Held, That in any event the first agent would only be entitled to commis- 
sions on half of the insurance. 


—Leviness vs. Kaplan, 59. 


COMPROMISE. 
In Case or Minor. 


The plaintiff, holder of a policy in the defendant company, has the right 
to recover an amount paid by it under the terms of the insurance 
policy, plus the costs. 
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The insurance company reserved the right to settle any claim for loss 
incurred up to a stated amount plus the costs. 

A loss was settled by defendant insurance company ex parte with the 
mother of the minor, and the receipt purported to include the minor's 
claim. 

Subsequently an offer was made by the tutrix of the minor to accept a 
stated amount as a compromise, 

Acceptance of the offer was advised by the railroad company. The insur- 
ance company declined to accept it as it had the right, by agree- 
ment, forming part of policy, to control and reject the compromise 
offered. The tutrix continued in the prosecution of the suit, which 
resulted in judgment in amount of $500 over the amount the tutrix 
had offered to accept in the compromise. 

It being part of the condition of insurance that the insurance company 
retained the right to settle suits as it chose, it (the insurance com- 
pany) cannot be held for said difference. 

The insurance company claims to deduct from the judgment the amount 
it chose to pay in the ex parte (and not binding as relates to the 
minor) compromise with the widow. The insurance company had 
no right to enter into a compromise as relates to private claims in 
the manner here. 

The insurance company has the right to settle and compromise suits. It 
has no right to pay claims not in suit to persons with right and others 
without right, combine them, and afterward plead them as a credit on 
a judgment regularly obtained. . 

—New Orleans § C. R. Co. vs. Maryland Casualty Co., 681. 


CONSTRUCTION, See Accrpent 4, 5, 


CONTRACT. 
For INsuraNncE WHEN INCOMPLETE. 


An applicant for insurance paid the premium in cash and received a re- 
ceipt stipulating that it should be accepted as payment of premium, 
and if the policy was not issued in sixty days the amount paid was 
to be returned on its surrender. The company declined to issue the 
policy applied for, but tendered a different form which was refused, 
and the original form or return of the premium was demanded, and 
further evidence of insurability was furnished the company as an 
inducement, and it thereupon issued a more favorable policy, which 
was sent to the agent to tender to the applicant, but was never deliv- 
ered on account of the sickness of the latter, who shortly died. 

Held, That the minds of the parties had never met and there was no con- 
tract. 

—New York Life Ins. Co. vs. McIntosh, 1054. 


See Acency Contract; EmMpioyers’ Ltasivity 2. 
CONTRACTOR. See Emptoyers’ Liasimuty 2. 
CONTRIBUTION. See Retnsurance 2 


CORPORATE NAME. See Action 1. 


DEATH. 
In VIOLATION oF Law. 


The policy provided that it should not be liable for death caused by a vio 
lation or attempted violation of any criminal law. The insured at- 
tacked his slayer with a piece of iron capable of inflicting great 
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bodily injury. The latter stepped back and commenced firing with his 

pistol, whereupon the insured fled, and was shot while so fleeing. 
Held, That the death was not caused by a violation or attempted violation 

of law, the insured having abandoned the encounter, and being in the 


act of fleeing. 
—Supreme Lodge K. of P. vs. Bradley, 162. 


DEFERRED DIVIDENDS. See Sunptvts. 


DELIVERY. 
By Atent Wuat Is EFFECTUAL. 

Where a policy was issued and forwarded to the state agent, who for- 
warded to the local agent for delivery, who notified the insured of its 
possession, but refused afterward to deliver it on tender of the pre- 
mium because of his sickness, if by agreement with the insured a 
credit had been allowed on the premium its receipt by the agent might 
be effectual as a delivery, though it provided that it should not be- 
come in force until the payment of premium. 

Whether the agent held the policy for the insured or the company is a 
question for the jury. 

The word “issue’” may be used in the sense of preparing and signing a 
policy not delivered. 

-—Dargan vs, Equitable Life Assurance Soc. of United States, 796. 
See EvipENcE 1. 


DESCRIPTION. 
Item INSERTED BY MisTaKE—MORTGAGEE, 

The policy insured specifically a hotel building, the furniture contained in 
it, and a piano, and was payable to the mortgagee of the building as 
interest might appear. It was claimed that the piano was inserted by 
blunder of the agent, it not belonging to insured, and the amount 
insured on it was intended to apply to the furniture. The policy pro- 
vided that it should be entirely void if the interest of the insured was 
not as stated. 

Held, That fraud would not be presumed in inserting this item, in the 
absence of evidence of fraud. 

‘Held, That a breach of contract as to one class insured would not invali- 
date the policy as to the rest. 

Held, That the insertion of the piano by mistake would not affect the in- 
surance on other items. 

Held, That a verdict in favor of the mortgagee for more than the loss on 
the building to which his interest was confined would not be sus- 
tained. 

Held, That where, in an action by the mortgagee, the insured were joined 
as defendants, their admissions are not binding on the insurer. 

— Herzog vs. Palatine Ins. Co. of London, Eng.., et al., 316. 
See Rz-rorMatIon 1, 


DISEASE. See Accrpent ; INTEMPERANCE. 
DUES. See INTEMPERANCE. 
EMPLOYEE, See Emptoyers’ Liasmury 6. 


EMPLOYERS’ INDEMNITY. 
Errect oF TAKING CHARGE OF LITIGATION. 


An indemnity insurance contract provided that appellant would compen- 
sate respondent on account of bodily injuries accidentally suffered by 
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his employees, not to exceed $5,000 in any one case; that respondent 
should give immediate notice of all claims growing out of an accident, 
not interfere with negotiations for settlement by appellant, render ap- 
pellant assistance in the conduct of litigation, procure witnesses, and 
furnish bonds upon appeal—appellant agreeing, at its own cost, to 
defend, in the name of respondent, all proceedings, and have the 
absolute right to determine the right of appeal. An action having 
been commenced against respondent for damages occurring to a boy 
claimed to have been employed by him contrary to law, respondent 
gave notice to appellant of the pendency of the action, and of all of 
the known facts in connection therewith, and surrendered the defense 
into its hands. Appellant thereupon took charge of the case, con- 
ducted the litigation, which resulted in a judgment against respond- 
ent, and prosecuted an appeal in the Appellate Court, which resulted 
in an affirmance of the judgment. Thereupon respondent made de- 
mand upon appellant for the amount of the indemnity, which was 
refused, 

Held, Appellant, having been informed of all the facts and voluntarily 
assumed control of and conducted the litigation, was estopped from 
denying its liability under the contract of indemnity, notwithstanding 
the contract provided that there should be no liability on the part of 
appellant in case of injuries to any child employed by respondent 
contrary to law. 

Held, The complaint states a cause of action. 


—Tozer vs. Ocean Accident § Guarantee Corp., 655, 


EMPLOYERS’ LIABILITY. 


1. Dernay in NoticE—WaAIVER By AGENT, 


An employers’ liability policy was procured by one of two partners, with- 
out the knowledge of the other. The latter knew of the accident, but 
was ignorant of the insurance, while the former was ignorant of the 
accident. As a consequence notice of the claim, which was required 
to be immediate, was not given until eight months later, to an agent, 
by the second partner. 


Held, That neglect of one partner to inform the other of the insurance 
was no excuse for the delay, and the notice was too late. 


Held, That an extension of time for furnishing proofs by the agent, at the 
request of the partner, who had previously known of the insur- 
ance, did not waive the limitation as to the notice, which was already 
too late. 

—Deer Trail Consol. Min. Co. et al. vs. Maryland Casualty Co. of Baltimore, 

Md., 33. 
2. In Case or ConrractTor. 

The defense of a policy insuring a contractor against loss by reason of 
injuries to his employees or others did not estop the company from 
insisting on a provision making payment of a judgment by the em- 
ployer a condition precedent to an action on the policy. Nor does a 
general understanding between the parties that the company would 
indemnify the insured against the loss waive such a provision. 


—O’Connell et al. vs. New York, N. H. §& H. —R. R. et al., 156. 
3. In Case or STEVEDORE, 


The insured employers’ occupation in connection with an insurers’ lia- 
bility policy was given as “stevedores and contractors,” and they were 
insured against loss for damages on account of bodily injury of any 
employee during the continuance of the work described. The injury 
for which the insured was held liable in a suit was to a stevedore in 
their employ through a defect in a runway used by them but owned 
by another party with whom they had contracted to keep it in repair. 
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Held, That their liability was that of a stevedore within the policy and 
incidental to their business, not an independent and separate liability 
under their contract with the owner. 

—Cashman et al. vs. London Guarantee § Accident Ins. Co., Limited, 174. 


4. Minor—Derenss Soir. 


It is not necessary to allege in the petition that the employee was over 
twelve years of age in case of an employers’ indemnity policy requir- 
ing the employee to be over that age. 

A condition in such policy that action must be brought within thirty days 
of payment of loss by insured is contrary to public policy, and void. 


Declarations to others of the age of a child by the father, since dead, are 
admissible as evidence. 


Where the company failed to defend the suit, though it was stipulated 
that it should do so, and the insured was compelled to defend, the 
company is liable for the costs of the suit. 

—Travelers Ins. Co. vs. Henderson Cotton Mills, 524. 


5. MISSTATEMENT ON APPLICATION—NOTICE. 


The burden of showing falsity in statements in the application is on the 
defendant, and such falsity cannot be relied on when not pleaded in 
defense. 

In an action on an employers’ indemnity policy, where the application 
stated that the cash in the custody of employee at any one time was 
about a specified amount, it was no defense that the sum was exceeded 
at the time of embezzlement where it appeared that the amount was 
unusual, and there was no evidence of any previous excess. 


Where the company did not object, when notified of the embezzlement, of 
delay in the notice, but called on the insured to try to get a settlement 
with the employee, and to make up proofs, and to prosecute him, 
delay in giving notice was waived. 

Entries and reports of employee in the course of his work were admissible 

as evidence against his surety. 
—Goldman vs. Fidelity § Deposit Co. of Maryland, 958. 


6. Ricuts or EMPLOYEE. 


An employers’ liability policy which insures an employee directly against 
liability becomes an asset of the insured directly upon the happening 
of the event, and compliance with its provisions, and may be assigned 
or taken for his debt, but if against loss or damage due to liability, it is 
not so available until the insured has paid the loss and given the stipu- 
lated notice. In either case the contract is between the company and 
the employer, to which an employee is not privy. 


A policy stipulating that if suit is brought the process should be forwarded 
to the insurer, which would defend or settle, and declaring that its 
purpose is indemnity against loss from liability for damages, and that 
no action should lie against it unless brought by the insured to re- 
imburse him for payment made in satisfaction of a judgment, is a 
policy against loss by reason of. liability which is not available until 
payment of loss by insured, and cannot be impounded by the injured 
employee in satisfaction of a judgiment against his employer. 

—Finley vs. United States Casualty Co. et al., 179. 


EVIDENCE. 
1. Or Paystcran—DELiveERry—Proors oF DEATH. 


A statute forbidding physicians to testify as to confidential communica- 
tions with patients does not prohibit testimony by a physician of the 
fact that he was employed. 
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Statements of insured about the time of insuring as to his physical con- 
dition are admissible to show his knowledge as to such condition in 
case of alleged misrepresentations in the application. 

The fact that the policy was not delivered until nearly two months after 
its issue may be shown in support of alleged breach of warranty. 
Proofs of death by a beneficiary are admissible against her, and she is 

entitled afterward to any explanation she can give. 

Where there was conflicting evidence as to fraud, though the weight of 
evidence was in favor of defendant, a peremptory instruction for the 
latter was error. 

—Haughton vs, Etna Life Ins. Co. of Hartford, 424. 


2. STaTEMENTs IN APPLICATION—PLEADINGS, 

Where an action on a policy was dismissed for defect in the pleading, and 
another action was begun, which was dismissed because too late, the 
dismissal was not a bar to the prosecution of the first action upon its 
restoration to the docket because improperly stricken from it. 

The policy, death certificate and proofs of loss, of themselves, make a 
prima facie case for the plaintiff in a suit on a life policy, and ex- 
trinsic evidence is admissible to rebut evidence of defendant that state- 
ments in the application were not true. 

But in the determination of the issue whether the representations were 
true, the prima facie presumption of their truth is not evidence, but 
may supply the want of evidence. Such presumption, however, is not 
entitled to be weighed as evidence against evidence of misrepresen- 
tations in the application 

—Vincent vs. Mutual Reserve Fund Life Ass’n, 3. 


See Heattn 1; INTEMPERANCE; PLEADING; SvuicipE; Tota Loss 1; VavatTion. 


FALL OF BUILDING. 
Store as Part oF Hore . 

The policy covered merchandise “while contained in the three-story 
brick, metal-roof building with basement, situated”, etc., and provided 
that if the building or any part fell except as the result of fire, it 
should cease. The merchandise was contained in a store which occu- 


pied one end of a building otherwise used as a hotel, from which it 
was separated by lath and plaster partitions. 


Held, That the policy was avoided by a fall of the portion of the building 
used as a hotel. 


—Nelson et al. vs. Traders’ Ins. Co. of Chicago, 933. 
FEED COOKER. See Risk 3. 
FEES. See ATrorNey’s FEEs. 
FOREIGN COMPANY. See SErvice. 
FRAUD. See AcEnt 2, 4; Proors or Loss 3. 
HAIL INSURANCE. 


LruiraTion oF LIABILITY. 


A corporation organized under article 5 of chapter 50 of the General 
Statutes of 1901 for the insurance of its members against injury to 
growing crops by hail may make a valid by-law limiting its liability on 
policies thereafter written to losses occurring prior to noon of July 
25th, notwithstanding the provision of sectiort 3560 that all policies 
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yey by such corporations shall expire on the succeeding Ist of 
pril. 


—Kansas State Mut. Hail Ass’n vs. Prather, 714. 


HEALTH. 
1. EVIDENCE As TO. 


The policy provided that it should be of no effect unless the insured were 
in sound health on its date. The insured was then in apparently good 
health, but a month later was taken ill, and underwent an operation 
for cystic disease of the kidneys. 

Held, That where the evidence was conflicting, the question was for the 
jury whether the disease could have developed within the month. 
Held, That where the charge of the court mixed the law regarding the ne- 
gotiations for insurance with that regarding the policy, it was error to 
refuse a charge that if the insured had cystic disease of the kidneys on 

the date of the policy he could not recover. 


—Barker vs. Metropolitan Life Ins. Co., $61. 
2. REPRESENTATIONS WHEN MATERIAL, 


The insured represented that she had never had cancer, tumors or ulcers. 
and had never had symptoms of uterine or ovarian disease; whereas 
she had twice been operated on for uterine cancers, and had serious 
hemorrhages from it, and it finally caused her death. She aiso stated 
that she was, so iar as she knew, in good health, and had last been 
attended by a physician for childbirth, at a date several years prior to 
that of the operations referred to. 

Held, That statements as to health are a mere representation, when not 
made warranties by the application and referred to in the policy, but 
the representations in this case were material to the risk, and their 
falsity would defeat a policy issued in reliance on them, whether 
known to the applicant to be false or not. 

—Bankers’ Life Ins. Co. of City of New York vs. Miller, to Use of Ruddell, 78. 


See APPLICATION 8, 10, 11, 12 ; Premium 6. 


INCUMBRANCE. 
WAIVER By AGENT. 


The policy provided that it should be void in case of incumbrance, and 
that any waiver of its provisions must be indorsed on it. 


Held, That the retention of the premium with knowledge on the part of 
the agent issuing the policy of the existence of a chattel mortgage 
was a waiver of the incumbrance. 


Held, That such agent of.a foreign company has power to waive the pro- 
vision regarding incumbrance. 


An averment that such agent had knowledge of the incumbrance when 
issuing the policy is sufficient allegation of his power to waive the 
provision against it. Such averment in a reply rendered other alle- 
gations as to ignorance of the provision on the part of the insured 
mere surplusage which did not vitiate the reply. 


—German- American Ins. Co. of New York vs. Yeagley, 22. 


See MortGaGE. 
INDORSEMENT. See Loss PayasBte. 


INDUSTRIAL INSURANCE. 
WaAIvER oF PrREMiIuM BY AGENT—LIABILITIES. 


An industrial policy provided that all premiums were payable at the home 
office, but might be paid to an authorized representative; also, that if 
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not called for by such representative it should be the duty of the poli- 
cyholder to send it to the home office or a district office. 


Held, That the promise of a collector to call for such premiums as had 
been his previous custom was a waiver of non-payment, where pay- 
ment was not insisted on by the company during the life of insured. 


Held, That a demand for payment on the part of the parties to whom the 
policy is payable and a refusal by the company is a waiver of proofs of 
death. 

Held, That «~ policy provision that no suit can be maintained after sixty 
days is void under the provision of the Indiana statute that no agree- 
ment not to sue for a period of less than three years shall be valid. 

—Rutherford vs. Prudential Ins. Co. of America, 874 


INDUSTRIAL POLICY. 
TiTLeE To INsuRANCE Money. 


The insured, under an industrial policy, was separated from her husband, 
and was living with another man as her husband, after going through 
the form of marriage. The latter paid a part of the premiums, and 
paid her funeral expenses. The insurer, with knowledge of such pay- 
ments, paid to him the insurance money and took his receipt. 


Held, That where the policy promised to pay the executors, administra- 
tors or assigns of insured, but provided that payment might be made 
to any relative by blood or marriage, or to any other person appearing 
to it to be equitably entitled to the same by reason of having in- 
curred expense on her behalf, and that a reccipt signed by such per- 
son should be conclusive evidence of payment to the party entitled 
thereto, the receipt of the putative husband barred action by the in- 
sured’s administrator. 

—Bradley vs. Prudential Ins. Co. of America, 222. 
See REINsuRANCE 3. 


INSANITY. See Accrpenr 8. 
INSOLVENCY. See Bankruptcy. 


INSURABLE INTEREST. 
1. In Case or ASSIGNEE. 


Want of insurable interest cannot be set up in a contract between two 
claimants for the proceeds of a policy as separate assignees, by vir- 
tue of a policy provision that the claim of an assignee should be sub- 
ject to proof of interest, where it appeared that the assignment com- 
plained of was made in good faith and the company did not object. 
Nor was it necessary that the assignment should be indorsed on the 
policy as required by its provisions. 

—Connecticut Mut. Life Ins. Co. vs. Tucker et al., 958. 


2. Or BENEFICIARY. 


The article of the Code which limits the donation of movables to one- 
tenth part of the value of the estate of the donor (Civ. Code art. 1481) 
must be read in connection with article 12 of the same Code, which 
provides that “whatever is done in violation of a prohibitory law is 
void, although the nullity be not formally directed.” Furthermore, 
“every disposition in favor of a person incapable of receiving, shall be 
null.” 

Under the first article, to the extent of nine-tenths, the person designated 
in the policy as the beneficiary was incapable of receiving. By special 
provision of the article, she is entitled to one-tenth of the personal 
property of the insured. 
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The gratuity, as relates to nine-tenths, is prohibited in any form—whether 
as a donation, gratuitous stipulation pour autrui, or in form of an in- 
surance policy. 

The insured had no property, the premium paid being about all he had, 
to the extent the record discloses, 

The facts and circumstances show that he (insured) had not abandoned 
all interest in the policy. The beneficiary named could not, to the 
extent of nine-tenths, acquire a vested right in the policy. The in- 
sured bound himself for twenty years to pay premiums annually. His 
children had been left without support. The proceeds, to the extent 
before mentioned, fall to the heirs, under the terms of the policy. 


To the extent of one-tenth, there was an insurable interest, to which the 
defendant is entitled. 


—New York Life Ins. Co. vs. Neal et al., 678. 
3. OF VENDEE. 


When the vendee under a contract of conditional sale is liable for loss or 
damage by fire, his insurable interest is not merely the amount of his 
advancements toward the purchase, but also his liability for loss in 
case of fire. 

—Ryan vs. Agricultural Ins. Co., 472. 


See MorrGaGee 3; PARTNER. 


INTEMPERANCE. 
EVIDENCE AS TO—BENEVOLENT SocrETY—PAyYMENT OF DUEs. 


In an application for insurance, the insured stated that he was not ad- 
dicted to the habit of drinking intoxicating liquor, and had never 
drank immoderately. ‘There was evidence that he sometimes drank 
intoxicating liquor, and on a few occasions appeared to be intoxicated. 

Held, That the evidence was not sufficient to sustain the allegation that 
the representations in the application were false, so as to require the 
submission of that question to the jury, in an action on the policy. 

Proofs of death and the verdict of the coroner’s jury stated that the in- 
sured died from alcoholic poisoning, and were admitted in evidence 
without objection. Held, That they had no probative force, because 
they expressed a mere opinion, based on the same evidentiary facts as 
were before the trial jury, and the report of death was not prepared 
by or in behalf of the beneficiary, and hence was not in the nature of 
an admission by her. 

The insured was a member of a benevolent and fraternal insurance asso- 
ciation, and, under the terms of the contract of insurance, he would 
forfeit his membership and insurance by failure to pay assessments 
and dues within the time fixed by the by-laws. The dues and assess- 
ments were regularly paid for him to the lodge by the financier of 
the local lodge, pursuant to an arrangement between the financier and 
a third person, who agreed to reimburse the financier for such pay- 
ments. Held, That the insured had not forfeited his insurance, 
although the third person did not in fact reimburse the financier for 
such payments until after the death of the insured. 


Testimony of persons who, by their association with the insured, had an 
opportunity to observe his habits, that they had seldom or never 
seen him drink or appear to be under the influence of liquor, was com- . 
petent to show that he was not an habitual or immoderate drinker. 


Declarations of a sick or injured person as to the nature, symptoms, and 
effects of the disease or injury under which he is suffering at the 
time are competent evidence in an action wherein the nature and 
cause of the malady are in qvestion. 
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Voluntary and spontaneous declarations of the deceased to those in 
attendance upon him as to the cause of his illness, due to poison, from 
which he was then suffering, and soon died, are admissible in evidence 
as part of the res geste. where the circumstances are such as to pre- 
clude the idea of premeditation or any motive for falsifying. 

Evidence examined, and held to sustain the finding of the jury that the 
death of the insured was not caused by indulgence in intoxicating 
liquor. 

—Puls vs. Grand Lodge A. O. U. W. of North Dakota, 296. 


See APPLICATION 6, 
INVENTORY. See Iron Sare 2, 3: Proors or Loss 5. 


IRON SAFE, 
1. Errecr oy VIoLaTion OF CLAUSE. 


Where a promise in a policy of insurance is declared to be a warranty, 
the only coneern of the courts, in the absence of a contrary statutory 
enactment, is to ascertain whether or not it has been complied with. 

A warranty, to the effect that the assured will keep a set of books, and 
within a certain time make an inventory of his stock, and that he will 
preserve the books and inventory in an iron safe, or in a safe place, 
and produce both books and inventory in the event of a loss by fire, is 
not complied with where the inventory is not taken within the time 
specified, and is not preserved or produced, though it be alleged, 
after the loss has occurred, that an inventory approximately correct 
may be made from the books. 

Where a policy is issued for a gross amount in consideration of a single 
premium, paid or to be paid, for the whole, though part of the 
amount is placed on a building and part on a stock of merchandise 
therein contained, and by its terms becomes void, whether by reason 
of a breach of the promise to make, preserve and produce an inven- 
tory of the merchandise or by reason of a breach of the condition as 
to the ownership of the ground upon which the insured building 
stands, the contract is indivisible, and, though there be but one such 
breach, there can be no recovery. 

—St. Landry Wholesale Mercantile Co., Limited, vs. New Hampshire Fire Ins. 

Co., 699. 
2. Vanrpity oF CLAUSE, 


A slip, without which the policy was incomplete, was attached to the 
policy, and contained among other provisions an iron-safe clause, re- 
quiring insured to keep a set of books showing the record of their 
business. and should yearly take an inventory, and to keep the books 
and a copy of the inventory in an iron safe at night, or in some place 
secure against fire in another building. 

Held, That the clause was a part of the policy, and was supported by sui- 
ficient consideration. 

Held, That knowledge by the agent that insured had no iron-safe was not 
a waiver where the alternative existed of keeping the books in an- 
other building. 

Held, That the insured was not obligated to keep the books in a building 
more secure than his own, and it could not be contended that there 
was no building in town more secure, and that therefore there was a 
waiver. 

Held, That the Michigan act conferring on a commission the power to 
draft a standard form of policy to which all insurance contracts must 
conform was unconstitutional, and the iron-safe clause was valid, 
though added to such a form by the company. 
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Held, That the failure to keep the books in a safe, as required, avoided the 
policy, notwithstanding a statute providing that breach of condition 
was not ground of forfeiture, provided the insurer was not injured by 
the breach, or a loss had occurred by reason of it. The loss occurred 
during the violation of the contract. 

—King vs. Concordia Fire Ins. Co., 986. 


> 


3. Watver or CLatse BY AGENT. 


The iron-safe clause required insured to keep books in the safe and, in 
case of loss, to produce such books under penalty of forfeiture. 

Held, That the clause is not in violation of an Iowa statute that no con- 
dition in the policy making it void before a loss shall be effectual 
unless its violation contributes to the loss. The iron-safe clause does 
not avoid the policy through its violation before a loss, but only re- 
quires that the books be produced after the loss. 

The clause was not waived by statements to the agent who took the in- 
surance that the insured did not intend to procure a safe. 

Where the secretary, having authority to adjust’the loss, inquired of the 
wives of insured whether there was a safe, and whether books had 
been kept, and was told that they had burned, and left word that proofs 
must be sent, but he thought there would be no trouble, and they 
were sent, this was not a waiver of the clause. 

The sending of a notice after the loss to pay an installment on a note 
given for the premium was not a waiver of the breach of the clause. 

—Rundell § Hough vs. Anchor Fire Ins. Co., 72. 


See AGENT 8. 


IRON SAFE CLAUSE. 
VIOLATION. 
Under a statute providing that policy conditions voiding the contract 
shall not prevent recovery unless their violation contributes to the 
loss, failure to keep books or fo observe the iron-safe clause as re- 


quired will not defeat recovery when not shown to contribute to the 
loss. 


—Johnson vs. Farmers’ Ins. Co.—Same vs. Merchants’ § Bankers’ Fire Ins. 
Co., 609. 
LEX LOCI. See Apprication 7; ASSESSMENT Company 2. 


LIMITATION. 

1. BEGINNING OF, 
Where it is stipulated that no suit may be brought after two years from 
the time cause of action accrues, such cause does not accrue until 


the receipt of satisfactory proofs, and the limitation begins to run 
from such time. 


—Stinchcombe vs. New York Life Ins. Co., 558. 


2. Errecr or Statute. 


A statute prohibiting the limitation of time in which suit may be brought 
renders a policy limitation of the kind void though the form was pre- 
pared by the state auditor under authority of the state. 


—Vesey et al. vs. Commercial Union Assur. Co., Ltd., 396. 


2 


3. WaArvER oF. 


The conduct of the agent in this case, in assuring the claimant under an 
industrial policy that when she brought the receipt book, which coujd 
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not be found, it would be all right held sufficient evidence that plaintiff 
was prevented from bringing suit within the stipulated time. 
—Home Friendly Society vs. Roberson, 210. 


4. WaAltveR oF. 


A stipulation in a policy of insurance that “no suit shall be brought 
against the company after one year from the date of the death of the 
insurer” is valid. The time is reasonable, and, the insured having 
assented to the stipulation by accepting the policy, his administratrix 
will be bound by it. 

Before the insurance company will be estopped from pleading the con- 
tractual limitation in bar to a suit on the policy, it must appear that 
the conduct of the company prevented the bringing of the suit within 
the stipulated time. Where it appears that the company denied lia- 
bility eight months before the expiration of the year in which the 
action was to be brought, and did nothing after its denial of liability 
to deter the plaintiff from instituting suit, a failure to sue within the 
contract time is a bar to a recovery. 

— Metropolitan Life Ins. Co. vs. Caudle, 474. 


5. WHueEn 17T Beains. 


The policy was payable to the administrators of insured, and was payable 
. twenty-four hours after satisfactory proofs of death, and provided that 
no suit should be brought unless begun within two years after the 
right of action accrued, as provided by the statutes of Massachusetts, 

to which it was subject. 

Held, That the limitation began to run twenty-four hours after satisfactory 
proof of the death of the assured, although no administrator had been 
appointed. 

— Wilkinson vs. John Hancock Mut. Life Ins. Co., 846. 


LOSS PAYABLE. 
CONSTRUCTION OF ENDORSEMENT. 


Upon request of insured the agent indorsed on the policy “Subject to ali 
the conditions of this policy; loss, if any, payable to D. and S., as 
their interest may appear.” 

Held, That stipulations in policies intended to prevent their alteration by 
parol are valid and for the benefit of both parties, and their interpre- 
tation must, if possible, be sought in the policy itself, without resort 
to parol evidence 

Held, That the indorsement must be interpreted in the light of the pur- 
pose of the stipulaticn that the policy could be changed only by writ- 
ten indorsement, and that the indorsement was a common method 
of furnishing security to a creditor, but does not make a new con- 
tract with the payee or waive any policy condition. 

Held, That the payees were the simple appointees of insured to receive 
any payment that might be due to the extent of their interest. The 
latter are restrictive, and limit. the payment to D. and S., which 
would otherwise be absolute to the extent of their interest. 

Held, That the indorsement did not give consent to a chattel mortgage to 
D. and S., contrary to a provision in the policy that it should be 
void in case of such mortgage. 

Held, That oral testimony was not admissible to show that the agent 
intended the indorsement as a consent to such mortgage. 

Held. That where the entire policy, by its terms, was void in case of 
such mortgage, there could be no recovery. 

—Atlas Reduction Co. et al vs New Zealand Ins. Co., 805. 


See OTHER INSURANCE 1. 
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LUMBER. See Risk 5. 
MEDICAL EXAMINATION. See Appcication. 
MILL SHEDS. See Risk 5. 
MINOR. See Compromise; Emp.ioyers’ LiaBiuity 4. 


MISTAKE. See Drscriprion. 


MORTGAGE. 
1. IncR* ASE OF—FORECLOSURE. 
The policy provided that it should be void in case of incumbrances or any 
change in title or interest. The insurance was on a building and con- 


tents. There was a mortgage on the real estate, to which the company 
consented. 


Held, That a mere increase of the lien through default in interest did not 
work a forfeiture. 


Held, That a provision making the policy void in case foreclosure suit be 
instituted in which the title, ownership or possession “of the property 
insured” is involved, is not violated by a foreclosure in which only 
the real estate portion of the property was involved. 


—Fitzgibbons vs. Merchants’ § Bankers’ Mut. Fire Ins. Co., 232. 
2. RELEASE OF—TITLE. 


Retention of proois of loss without objection was a waiver of their defects. 

Knowledge of the existence of mortgages by the agent when writing the 
policy was knowledge of the company. 

Subsequent to suit, but before trial, the mortgage was released of record 


without, however, intending to release the claim of the mortgagee to 
the insurance money, as the debt had not been paid. 


FHield, That this did not prevent recovery .on the ground that the mort- 
gagee had not notified the company of change of ownership. 


It was in the discretion of the court to permit an amended complaint as to 
the ownership. 


— Vesey et al. vs. Commercial Union Assur. Co., Ltd., 396. 


See INcumBRANCE; Loss PAYABLE ; TITLE 6. 


MORTGAGEE. 
1. As Party to Action. 


A mortgagee to whom loss is payable as interest may appear is a neces- 
sary party in an action by the mortgagor on the policy, and where he 
refuses to join as plaintiff, may be made defendant. 

Where the mortgagee and the company are non-residents, and the policy 
procured without the state of New York, action can be brought within 
the state where the insured is a resident and the property is situated 
within the state. 


—Lewis vs. Guardian Fire § Life Assur. Co., Limited, 981. 
2. RE-FORMATION, 


Where a representative of the mortgagee of a stock of goods applied for 
insurance to the agent who knew the facts, a policy insuring the mort- 
gagee simply by name, without qualification, and accepted by the 
mortgagee without reading, will be re-formed to express his relation- 
ship. 

—Dalton vs. Agricultural Ins. Co., 260. 
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3. RE-FORMATION, INSURABLE INTEREST. 


Money of a bank was advanced to a firm to settle its obligations, and a 
note with a mortgage on the goods as collateral was assigned to the 
president of the bank in his own name, which were deposited in the 
bank. The agent of the insurer declined to insure the owner of the 
goods, payable to mortgagee, but agreed with the latter that if he 
would take possession, and place a party in charge, the policy should 
be issued in the name of the mortgagee. The policy was issued sim- 
ply to the mortgagee by name, without stating his relationship. 


Held, That where the intention was to insure him as mortgagee in pos- 
session, and the qualification was omitted through oversight, or 
because deemed unnecessary, it will be re-formed to correspond to 
the intention. 


Held, That the representation of the president that he was the mortgagee 
was true, and the bank not objecting he could insure in his own 
name and collect the insurance. 


A false statement in the proofs of loss, if not intentionally deceptive, is 
no defense. 


Where the mortgagee had received sufficient from the sale of goods to 
repay the debt, but had applied them, with consent of the owner, to re- 
plenish the stock, from time to time, applying only the net proceeds 
to the indebtedness, it could not be claimed that he had no insurable 
interest in the goods, 

—Dalton vs. Milwaukee Mechanics’ Ins. Co., 251. 


See ArBiTRATION 1 ; Description; T1TLe 1. 


MUTUAL COMPANY 
1. InuiEGat ASSESSMENT. 


Where the statute requires the directors of mutual companies to deter- 
mine the sums required to meet losses and to assess the same upon 
the members, the company has no power to delegate to its secretary 
the duties thus imposed. 


Non-payment of an assessment so levied by the secretary is not ground 
for cancellation, 


The company which sets up such non-payment as exclusive ground for 
denying liability cannot, after suit has been brought and costs sus- 
tained by the plaintiff, set up a claim that the policy had been can- 
celed by directors by virtue of a discretion authorized by the charter. 

—Farmers’ Milling Co. vs, Mill Owners’ Mut. Fire Ins. Co., 544. 


2. L1rasruiry FoR ASSESSMENT. 


The articles of a mutual fire association provided for penalties for failure 
to pay assessment within sixty days, and suspension of insurance there- 
after until payment of delinquency and authorized suit for its collec- 
tion; also permitted a member to withdraw, personally or by letter, 
by advising the secretary, and payment on notification by him, of all 
amounts due. Insured sent amount of delinquent assessment after 
sixty days, together with the policy indorsed “We hereby cancel this 
policy.” The policy and the money were retained by the company. 

Held, That the membership was terminated, and the insured was not 
liable for an assessment subsequently made where it did not appear 
that the assessment applied to losses during his membership. 

Heid, That the suspension after sixty days relieved from liability for sub- 
sequent assessments. 

Held, That a member representing that he owned the insured property 
cannot afterward deny it to avoid liability for assessment, nor in vio- 
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lation of the policy afterward incumber the property and then claim 
release from liability for assessments. 
—Nelson et al. vs. Farm Property Mut. Ins. 48s’n, 841. 


See Premium 2; REINSURANCE I. 


NOON. 
MEANING OF. 


The word “noon” in a policy is not so fixed in its meaning as to exclude 
parol evidence to show the intentions of the parties and their under- 
standing in its use, and such evidence is admissible to show a general 
usage of applying the term to the hour of twelve as shown by standard 
time. 

An instruction that if, at the time the policy issued, there existed at the 
place of contract a usage as to such meaning so well settled that the 
parties contracted with reference to it, such usage would govern, was 
correct. 

When the building containing the insured goods was not attacked by fire 
until the policy had expired, the latter is exempt although the fire was 
raging in an adjacent building and their destruction was imminent 
while the policy was in force. 

—Insurance Companies vs. Peaslee-Gaulbert Co.— Pacific Fire Ins. Co. vs. 

Louisvilie Lead § Color Co., 740. 


NOTICE. See AcctpEnt 10, 12, 13 ; AssigNMENT 5; Empuoyers’ Lrapimity 1,5; . 
Occupation 3 ; Premium 7, 8; Proors or Loss. 


NOVATION, See Retsurance 3. 


OCCUPATION. 
Sate or Liquor. 

Occasionally waiting on a saloonkeeper for his accommodation, without 
pay or interest in the saloon, is not being connected with sale of 
liquors within the policy. Evidence that no consideration was re- 
ceived was material as showing the relation of insured to the business. 


—Collins vs. Metropolitan Life Ins. Co., 592. 
See AccipEstT 11. 


OTHER INSURANCE. 
1. In Case or Loss PayaBte. 

The policy payable to a third party, as interest may appear, is rendered 
void as to such party by a violation of the provision as to other insur- 
ance, which avoids it as to the insured. 

—Heyl vs. Aitna Ins. Co., 860. 
2. KNOWLEDGE or AGENT. * 

Where poiicies were previously written in other companies by the agent 
knowing the facts, and upon a request for additional insurance he 
issues the policy in question which fails to state the relation of in- 


sured as mortgagee, his knowledge is that of the company, and it will 
be re-formed to express that relation. 


—Dalton vs. Westchester Fire Ins. Co., 262. 
3. NoriceE or. 
Notification of other insurance given to one of the firm of agents of the 
company through whom the policy is procured is a waiver of the re- 


quired indorsement of such insurance, though the member of the 
firm who procured the policy was ignorant of the other insurance. 


—Lewis vs. Guardian Fire § Life Assur. Co., Limited, 981. 
VoL, XXXIV—69. 
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4, RE-FORMATION IN CasE oF MISTAKE. 


Where the weight of evidence was to the effect that the agent, through 
mistake, had pasted an old rider, permitting concurrent insurance to 
the amount of $45,000, in place of a new rider prepared in its place, 
allowing concurrent insurance to the amount of $60,000, there was 
ground for reformation of the contract where nineteen other concur- 
rent policies secured on the property at the same time contained the 
new rider. 

In such case the insured was not guilty of negligence in failing to examine 
this single policy and discover the mistake. 

—Farwell vs. Home Ins. Co., 897. 


5. WaAlverR By AGENT. 


The policy covered farm implements and forbade other insurance. After- 
ward other implements were purchased, which were covered by the 
first policy, and additional insurance was taken out on them. 


Held, That this was a violation. 

Knowledge of other insurance by the agent before taking the application 
estops the company. 

In order to the re-formation of a policy the proof must be clear and sat- 
isfactory and free from doubt. 

—Johnson vs. Farmers’ Ins. Co.—Same vs. Merchants’ § Bankers’ Fire 

Ins. Co., 609. 
6. Wuen Not Excessive. 


The policy consented to total concurrent insurance of $15,000. The insur- 
ance had been divided between several agencies, and the agent of de- 
iendant had written three of the policies, one for $3,000 in defendant, 
one for $3,000 in the M. company, and one for $2,000 in the B. com- 
pany. On their expiry he wrote three renewals, and so advised the 
companies, making with the rest a total of $16,500. He was told, on 
delivery of them, to reduce the amount to $6,000, and took back and 
destroyed the $2,000 policy. 

Held, That there was no overinsurance, 

—Dalton vs. Germania Fire Ins. Co., 265. 


7. Wen PermiTtTeD— AMBIGUITY OF CONTRACT. 


A policy of insurance for $2,500 on two buildings contained a clause pro- 
viding that “this entire policy, unless otherwise provided by agree- 
ment indorsed hereon or added hereto, shall be void if the insured now 
has or shall hereafter make or procure any other contract of insurance, 
whether valid or not, on property, covered in whole or in part by this 
policy.” Attached to the policy were three indorsement slips, all 
same date as the policy, one fixing the insurable value of the property 
at $2,500, in compliance with the requirements of chapter 4677, p. 33, 
act approved May 31, 1899, another being the standard mortgage 
clause with full contribution, and the third containing a description 
of the property insured, with the amount of insurance written thereon, 
and a clause as follows: ‘$2,500 total concurrent insurance permitted.” 
Held, That the clause last quoted, construed in connection with the 
language of the entire policy, permitted other concurrent insurance 
not to exceed $2,500. Hocker, J., and Taylor, C. J., dissenting. 


In construing the different provisions of a contract of insurance, all must 
be so construed, if it can reasonably be done, as to give effect to each. 
Where two interpretations equally fair may be given, that which gives 
the greater indemnity will prevail. If one interpretation, looking to 
the other provisions of the contract and to its general object and 
scope, would lead to an absurd conclusion, such interpretation must 
be abandoned, and that adopted which will be more consistent with 
reason and probability. In all cases the policy must be liberally con- 





1905. ] Digest Index, 1905. 1091 


strued in favor of the insured, so as not to*defeat, without a plain 
necessity, his claim to the indemnity which, in making the insurance, 
it was his object to secure. When the words are, without violence, 
susceptible of two interpretations, that which will sustain the claim 
of the insured and cover his loss must, in preference, be adopted. 


If a written contract is ambiguous or obscure in its terms, so that the 
contractual intention of the parties cannot be understood from a mere 
inspection of the instrument, extrinsic evidence of the subject-matter 
of the contract, of the relations of the parties to each other, and of the 
facts and circumstances surrounding them when they entered into the 
contract, may be received to enable the court to make a proper inter- 
pretation of the instrument. 


—L’ Engle vs. Scottish Union § National Fire Ins. Co., 97. 


See APPLICATION 1 ; CANCELLATION 1, 3. 


PAID-UP INSURANCE. 
Non-PayMENT OF Premium Nore. 


The policy provided that it should be forfeited in case the annual premium 
was not paid when due, with interest thereon, or if any note, check 
or draft shall be given in payment of such premium then due, or to 
become due, and “shall not be paid according to its provisions, the 
policy should be void. The policy purported to be non-forfeitable, and 
was based upon the application, and for the benefit, of the wife. It 
recited that after the payment of two or more annual premiums it 
should be paid up for as many tenths, and subject to no assessments. 
It was further provided that the company might set off and demand 


in connection with the insurance against any claim for which it might 
be liable. 


Held, That the provisions imply that annual premiums might be paid in 
whole or in part by promissory note. Where the premiums were 
each year paid partly in cash and partly by note, which included the 
amount of the preceding note that was surrendered, and there was a 
finding that the premiums had been paid, it could not be contended 
that the last note was simply the renewal of those preceding. 

Where the beneficiary agreed in the policy to pay the premiums, she was 
bound by a forfeiture provision in case of non-payment, 

The Massachusetts statute regarding surrender values does not apply to 
foreign corporations. 

Held, That under the non-forfeiture provisions of the policy, the failure 
to pay premiums subsequent to the second did not affect the right of 
insured to claim paid-up insurance according to its terms. 

Where the premium note provided that its acceptance should not affect 
the policy provisions regarding non-payment of premium or interest, 
failure to comply with the provisions of the note as to its payment did 
not affect the stipulation for paid-up insurance, but simply affected its 
continuation as insurance in force. 

— Ferguson vs. Union Mut. Life Ins. Co., 58. 


PAID-UP POLICY. 

1. Ervect or Detay. 
The policy provided that upon its surrender within six months after de- 
fault in the pavment of premium, a paid-up policy would be granted. 


Held, That time is not of the essence of the contract, and that a demand 
made within five years of the default, though a longer delay would be 
regarded as laches, and that such demand having been made, suit 
might be brought under the statute within fifteen years thereafter. 


— Washington Life Ins. Co. vs. Lyne et al., 131. 
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i 2. LacHEs, 
Where the statute permits action for paid-up policy.within fifteen years, 
a delay of eight years is not laches. 
Where a demand for a paid-up policy was refused on the ground that the 
policy was without value, and no longer in force, it was unnecessary 
ner the policy to the company as required by its conditions, in 


order to sustain a suit. 
— Barrett et al. vs. Mutual Life Ins. Co., 534. 


PARTNER. 
InsuRABLE INTEREST —MATERIAL REPRESENTATIONS. 


The insured sold his stock under an agreement that the business should 
be continued in his name and that he should hold the assets to indem- 
nify him against loss from debts contracted and to secure the sum 
owing. 

Held, That the arrangement was not a partnership, but the insured was 
bound as principal to those selling in reliance on him. 

Held, That the insured had an insurable interest in the goods bought in 
his name and in the stock. 

Held, That where his pecuniary interest equalled the insurance, the nature 
of his title and the fact that another had an interest was immaterial. 

Held, That the trustee of an express or implied trust may insure in his 
own name for the benefit of the owner, and failure to disclose the 
beneficiary is not a concealment of material facts as to the risk or 
interest of insured. Where the insurer knew that both parties were 
in control and the buyer was attending to the business, the policy was 
valid, 

The statute making statements in the application mere representations 
which must be material to avoid the policy applies also to the policy. 
The non-disclosure of facts relevant to the transaction, but not affect- 
ing the risk, is not ground for forfeiture. 

—AHartford Fire Ins. Co. vs. McClain et al., 528. 


PAYMENT. See Premium. 
PHYSICIAN. See Evirpence 1. 


PLEADING. 
EvipENcE, INCONSISTENT DEFENSES. 


A defendant may set forth in his answer as many grounds of defense as he 
may have, subject only to the requirement that such defenses shall 
not be so repugnant that, if one be true, the other be false. 

Where an answer pleads a failure to give notice, and a reply pleads a 
waiver and estoppel, or matter to avoid the effect of failure to give 
notice, the aliegation that no notice was given must be treated as ad- 
mitted. Dwelling House Ins. Co. vs. Brewster (43 Neb., 528) fol- 


lowed. 

Where the pleadings admit that no notice was given, and rely upon a 
waiver or estoppel by the insurer, the question of excuse, or of 
whether notice was given within a reasonable time, is entirely 
eliminated, and the only question left for consideration is whether, by 
its actions, the insurer waived the provisions as to notice. 

Where the insurer denies that the policy was in force at the time of the 
loss, a defense which is based upon the conditions of the policy, such 
as that proofs of loss were not furnished in accordance therewith, is 
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inconsistent with another defense which asserts that no policy was in 
force at the time of the loss. 
-— Western Travelers’ Acc. Ass’n vs. Tomson, 236. 


See Action 1; ArBrTRATION 3; EviDENcE 2. 


POLICY. 
RENEWABLE T'ERM—MISREPRESENTATION BY AGENT. 


The insured brought action for damages against the company, alleging 
that the agent had solicited him to take out a renewable term policy, 
representing that the premiums would be level, and showing him ‘a 
letter from the president to the same effect, claiming also that the 
deception was not discovered until he had reached an uninsurable 
age. He admitted that he had examined the policy and the applica- 
tion attached to see that the amount, the premium and the words 
“level premium” were as he had agreed. The application was for a 
yearly renewable term policy, which latter clearly stipulated that the 
premiums increased according to a printed schedule, and that divi- 
dends would be applied in their reduction. Expectations had been 
published by the company, showing how it was expected that the 
dividends would meet the increase. After seven years they failed to 
do so, and an increased ptemium was demanded. 

Held, That the damages were too remote and speculative. 

Held, That the form of policy was that applied for, and that the term level 
premium was not improperly used. 

Held, That the policy as written embodied the whole contract, and that 
after its retention so long it could not be claimed that the representa- 
tions of the agent should be binding on the company. 

—Ijams vs. Provident Savings Life Assur. Soc. of N. Y., 341. 


See AGENT 1, 7; APPLicaTion 2, 3, 4,5; DELIvERy. 


PREMIUM. 
1. Acceprance or Note By AGENT. 

An accident policy provided that it should not take effect unless the pre- 
mium was paid prior to the accident, and that its provisions could 
only be waived by written indorsement of the president or secretary. 

Held, That the acceptance of a note for the premium by a sub-agent was 
unauthorized, and did not waive the provision, where premiums were 
not charged by the company to its agents until received. 

—Pennsylvania Casualty Co. vs. Bacon, 321. 


2. AvuTHORItY OF AGENT. 


The agent of a mutual association authorized to collect contingent fees 
on the policies and retain a commission of 60 per cent, agreed with 
insured that instead of the legal contingent fee of $6, he might pay 
$12, and no further assessment be made during the first year, which 
payment was noted on the policy by the company at first, and after- 
ward $6 substituted. The company received $6 net from the agent. 
A subsequent assessment of $3 was made on the policy during the 
year, which was unpaid. 

Held, That the company had ratified the act of the agent, and could not 
forfeit the policy for non-payment. 

Held, That where the delivery of the policy and the payment of the fee 
were cotemporaneous, the insured was chargeable at the time as a 
member with notice of provisions in the charter and by-laws. 

— Younghoe vs. Grain Shippers’ Mut. Fire Ins. Ass’n, 454. 


3. Der.ivery By AGENT AS WAIVER OF. 


The insured applied for an accident policy, and offered to pay the pre- 
mium, but was told by the agent that it was not the time, that he 
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could pay when he brought the policy. The policy was afterward 
secured from the manager and delivered, and the premium paid to the 
agent. It provided that it should not take effect unless the premium 
—_ actually paid previous to any accident under which claim was 
made. 

Claim was made for an accident subsequent to its date, but prior to its de- 
livery and the payment of premium. 


Held, That the delivery was an acknowledgment of the payment of pre- 
mium at its date, and conclusive that the contract was complete, and 
the company liable for the injury. 


—Rayburn vs. Pennsylvania Casualty Co., 711. 


4. Exprrartion or RIsk. 


The application provided that the policy should not go in force until the 
actual payment of premium during his good health, and was dated 
May sth. The policy was issued on July toth following, and the 
premium was paid July 24th. It was in consideration of the state- 
ments in the application and of $70.44, to be paid in advance, “being 
premium on two years’ insurance,” and of the payment of $47.40, to 
be paid in advance, “being the life pgemium” on the 5th of May in 
every year thereafter. It provided that if any premium was not paid 
when due it should lapse. 

Held, That the non-payment of the next premium due lapsed the policy 
on May 5th, but that such lapse did not take effect until the full two 
years of insurance had been enjoyed. 

Held, That since the risk did not begin to run until July 24th, the policy 
did not expire until two years from that date. 


—Stinchcombe vs. New York Life Ins. Co., 558. 


5. PaymMEnT By AGENT AS PRINCIPAL. 


Where a policy of life insurance contains the provision that the policy 
“shall not take effect until the first premium shall have been paid 
to and accepted by the company or an authorized agent,” the pay- 
ment of such premium, unless waived, is necessary to put said policy 
in force. 
who was agent of a life insurance company, procured from said 
company the issuance to himself of a policy of insurance on his own 
life, which policy contained the above clause or provision as .to pre- 
payment of the first premium. Upon the delivery of said policy, H. 
being unable to pay said first premium, D., his son-in-law, who was 
a stranger to said policy, for the purpose of paying said premium for 
H., furnished or paid to H. himself, as agent for said insurance com- 
pany, the amount due from the latter to said insurance company as and 
for said first premium. This transaction was without the knowledge 
or consent of the insurance company, and no part of the money re- 
ceived by H. was ever accounted for or paid over by him to said 
insurance company. 

Held, H. could not act for himself and for his principal in the same 
transaction, and the paynient to and receipt by him of the money 
from D. was not a payment of the premium to the insurance com- 
pany or its authorized agent; and such payment was not a compli- 
ance with the condition of the policy, and did not bind the company 
or put said policy in force. 


—State Life Ins. Co. vs Harvey, 548. 


6. Payment WHEN Nor 1n Goop HEAtrs. 


The life insurance policy upon which this action is brought contained this 
condition: “This policy shall not take effect unless the first premium 
is actually paid while the assured is in good health.” Held, That, in the 
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absence of an estoppel, the liability of the insured depends upon the 
actual, and not upon mere apparent, good health of the assured when 
the first premium was paid. 

In order that the acceptance or retention of the premium may estop an 
insurer from relying upon a breach of condition in the policy, it must 
appear that it had knowledge of the facts constituting the breach. 


Where, pending negotiations for a contract of life insurance, a material 
change in the condition of the applicant’s health occurs, such as would 
influence the judgment of the insurer in accepting or declining the 
risk, the applicant is under obligation to make disclosure of the fact. 


The disease which the defendant claims the insured had when the first 
premium was paid, and from which he died, was not known to the 
attending physician or others until the day of assured’s death, or to 
the insurer until disclosed by the proofs of death. Under these cir- 
cumstances, the admission of, and subsequent refusal to strike out, 
testimony to the effect that neither the insurer nor its agent returned 
or offered to return the premium, and that it made no inquiry as to 
the assured’s health when the premium was paid, was prejudicial 
error, for which a new trial should have been granted. 

—Thompson vs. Travelers Ins. Co., 124. 


7. Sratrutrory Notice or. 


The statute of New York requiring a notice to be mailed to the insured 
of amount of premium due, as a condition of forfeiture, applies only 
to contracts made in that state having a known postoffice address 
there, and not to contracts where the insured lives in Texas and the 
policy was delivered i in that state, though the policy and premiums are 
payable in New York. 

An agreement that such statutory notice should be required is not to be 
presumed where the application, which was made part of the contract, 
waived notice to pay premiums and the policy provided that the con- 
tract was completely set forth in the policy and application taken to- 
gether. 

— Metropolitan Life Ins. Co. vs. Bradley, 216. 


8. Surricrency or Notice. 


Where no injury has been done a verdict will not be disturbed because 
the successful party was erroneously permitted to open or close. 

The statutory notice required in New York, in order to forfeit for non- 
payment of premium, must state that the policy will become void 
unless paid to the corporation or a duly appointed agent, before a 
stated day. 

Held, That a notice from the agent that the premium would be due on a 
certain date and, unless paid to him, the policy would expire, did not 
comply with the statute 

It was not improper for the attorney of the plaintiff in such case to state 
in argument that if she knew the policy to be void she would not 
probably come into court and contest it, nor was a further statement 
that the case was interesting to her, though it might be dry to others. 

— Seely vs. Manhattan Life Ins. Co., 1025. 


9. WAtvER oF. 


Where the policy provided that forfeiture for non-payment of premium 
could only be waived by an officer, the waiver of prompt payment of 
a quarterly premium by a local agent was not binding. 


Waiver of forfeiture for a premium two days over due did not estop the 
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company from insisting on a subsequent forfeiture where the pre- 
mium was sixteen days overdue. 


—Collins vs. Metropolitan Life Ins. Co., 592. 
See Accrpent 8; Acency Contract; AGENT 2, 3; ASSESSMENT PLAN ; INDUS- 
TRIAL INSURANCE ; REINSTATEMENT ; Risk 2 ; SurciDE 7. 


PREMIUM NOTE. 
1, DEFENSE TO. 


An error in the middle name of the insured in a policy of life insurance 
will not, aiter his acceptance of the policy, constitute a valid defense 
to an action upon a promissory note given for the amount of the 
first premium due upon the policy, unless it affirmatively appears that 
aiter discovering the error the insured made a proper request for its 
correction, and the same was refused by the insurance company. 


The stipulation in the policy of insurance as to the apportionment of pre- 
miums for expenses was a substantial compliance with the charter 
requirement on that subject. 


—Porter vs. Holmes, 662. 
2. RENrwaL BY—Non-PAYMENT OF. 


An accident policy provided for certain payments in case of injuries, and 
for a specified sum in case of death in ninety days from time of acci- 
dent. It provided that upon the payment of a specified note on or 
before a certain date, which was the date of the policy, it insured the 
applicant for two months, and upon the payment within two months 
thereafter of another specified note, the insurance should be in force 
for four calendar menths from its date. Similarly the payment of two 
additional notes extended it to periods of seven months and one year. 
The application was for insurance for four consecutive periods of two, 
two, three and five months, respectively, ‘‘each period being covered 
by a distinct premium note. The notes provided that the policy 
should be void if they were not paid when due. The policy provided, 
also, that the possession of notes by the insurer should be conclusive 
evidence that they were unpaid. 


Held, That the initial insurance was not for a year, subject to defeat, but 
for two months only, and that payment of the second note, as stipu- 
lated, was essential to its renewal. 


Held, That a provision in the policy applying any death benefit first to 
settlement of the notes did not continue a policy in such case where 
it had already been forfeited for non-payment of a note. 


An error in a letter to the claimant, stating that there could be no claim 
because the policy had been forfeited by non-payment of a note due 
on the 14th, whereas that date was a holiday, and it was not payable 
until the day following, was unimportant. 


Held, That there could be no recovery for a death ninety days after the 


accident unless the insured could have recovered on account of the 
accident if death had not resulted. 


—Roberts vs. Aitna Life Ins. Co., 45. 


3. WaAtIvER OF FORFEITURE BY AGENT. 


It is not necessary that the insured should be misled to his prejudice in 
order to constitute the waiver of a forfeiture provision in a policy, it 
is sufficient if the acts constituting the waiver are such as, with a 
knowledge of the facts, to reasonably imply that the forfeiture will not 
be insisted on, and no consideration is necessary to sustain the 
waiver, , 

The premium was paid by a note falling due on the 30th of October, and 
carried the insurance until November 3oth following. The note.and 
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policy both provided that if the former was not paid when due the 
policy should be void. After default the general agent wrote to in- 
sured, requesting him to remit, and again, on November 14th, wrote, 
urging him not to let the policy lapse. The insured died four days 
later. 

Held, That the general agent having authority to bind the company, 


waived the forfeiture, and no tender of the amount due on the note 
was necessary after the death of the insured. 


— Washburn vs. Union Cent. Life Ins. Co., 1019. 
See Iron Sare 3; Paip-up INsuRANcE; Premium 1. 


PREMIUMS. See AssitGNMEnt 5. 
PRINCIPAL. See Premium 5. 


PROOFS OF DEATH. 
1. TIMELINESS OF. 
Where the policy requires proofs of death to be furnished within a year, 


but no penalty is attached, proofs may be furnished during the period 
within which suit may be brought. 


Stinchcombe vs. New York Life Ins. Co., 558. 
2. WAIVER OF. 


Where through mistake of the physician at a hospital the proofs of 
death furnished were those of another party, and showed death by 
consumption and a breach of warranty, there was no evidence that 
the insurer knew of the mistake, the refusal to pay was not a waiver 
of further proofs which justified recovery on evidence of the mistake. 

—Mutual Life Ins. Co. vs. Thomas, 853. 


See Ev1pEnce 1. 


PROOFS OF LOSS. 
1. ABSENCE oF INSURED—WAIVER. 


Where the policy requires proofs of loss to be made by the insured, they 
may be made by his agent, conducting his business under power of 
attorney, when cognizant of the facts, and the insured is absent from 
the country. 


The fact that the insured has fled to avoid arrest does not excuse his fail- 
ure to submit to an examination as to his loss, stipulated in the policy. 


Retention of unearned premiums with knowledge that policy is void is 
some proof of waiver of forfeiture. 


—Pearlstine vs. Westchester Fire Ins. Co., 39. 
2. Evimpence or Drvorcep WIFE. 
A divorced wife cannot testify to communications from her husband 


prior to the divorce, under the statute. 
—German-American Ins. Co. vs. Paul, 112. 


3. FRaup IN—INVENTORY IN VALUATION. 


The burden is on the insurer to show fraud in proofs of loss. 


Where the evidence showed that the errors in the proofs might well have 
been due to unbusinesslike methods and careless blundering, a finding 
by the court that the false swearing was not willful was not error. 

Inventories were required to be taken once a year. An inventory was 
taken in February, and again in April of the following year preceding 
the fire. 
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Held, That this was sufficient compliance. 


A statute provided that the policy should not limit the amount to be 
paid in case of loss below the actual cash value of the property, if 
within the amount of insurance for which the premium was paid. 


Held, that the provision referred to the value of the property destroyed, 
not the property insured. 
—Newton et al. vs. Insurance Companies, 947, 


4, FRAUDULENT VALUATION, 


If a plaintiff falsely and knowingly inserts in his sworn schedule of loss, 
as burned, any single article which, in fact, was not in the house or 
was not burned, this would constitute a fraud on the company, and 
such plaintiff cannot recover anything on his policy. 


If a plaintiff knowingly puts a false and excessive valuation on any single 
article, or puts such false and excessive valuation on the whole as dis- 
plays a reckless and dishonest disregard of the truth in regard to the 
extent of the loss, such knowing overvaluation is itself fraudulent, 
and such plaintiff cannot recover at all. 


It is true that, in the case at bar, the plaintiff and his wife gave positive 
evidence in support of their claim, but it is in itself so unreasonable 
and incredible, and so overborne by established facts and circum- 
stances, that the court would not be justified in accepting it as the 
basis of a decision. Mere words are not necessarily proof, and courts 
are not compelled to allow justice to be perverted because incredible 
evidence is not contradicted by direct and positive testimony. Such 
cases call for the supervisory power of the court. 

—Rovinsky vs. Northern Assur. Co. and Fire Ins. Co., County of Phila, 800. 


5. SurricteNcy oF NoticE—INVENTORY AND Books or AccounT— 
EVIDENCE OF VALUE. 


Where the plaintiff in an action on a policy of fire insurance, being re- 
quired to file a miore particular statement of the nature of his claim, 
files a statement giving notice to the defendant insurance company 
that it would be held liable for the full face of the policy on the spe- 
cific property insured thereby, and, in addition, that it would be held 
liable for the amount of fixtures not insured thereby, the part of such 
statement giving notice that the defendant would be held liable for 
the amount of fixtures is immaterial, and should be treated as sur- 
plusage. 

Such statement is sufficient if it, in effect, gives notice to the defendant of 
the nature of the plaintiff’s claim. 

Such statement is not a part of the plaintiff’s declaration and cannot be 
demurred to. If it is too vague or otherwise insufficient, the remedy 
is to object to the introduction of evidence under it. 

Under the statement filed by the plaintiff in this case, it was proper to 
admit in evidence the policy sued on. 

In an action upon a policy of fire insurance, the plaintiff is not required to 
prove compliance with any clause, condition or warranty contained 
therein, which the defendant does not, under section 64 of chapter 
125 of the Code of 1899, by a statement filed, specify plaintiff’s failure 
to perform. 

Clauses, conditions or warranties contained in policies of fire insurance 
will be construed most strongly against the insurer, where it may 
fairly be done, in order to avoid a forfeiture or to permit a recovery; 
in case of doubt fairly arising, the doubt will be resolved against the 
insurer; and where a clause, condition, or warranty admits of two 
interpretations, equally reasonable, the one most favorable to the in- 
sured will be adopted. 
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In the absence of had faith, the law requires of the insured only a reason- 
able and substantial compliance with the clauses, conditions and 
warranties of a policy of fire insurance. 

Where a policy of fire insurance provides that ‘the assured shall take an 
inventory of the stock hereby covered, at least once a year during 
the life of this policy,” the assured has a year from the date of the 
policy in which to make an inventory, although the policy runs for 
one year only. 

Where a clause in a policy of fire insurance provides that the assured 
“shall keep books of account, correctly detailing purchases and sales 
of said stock,” and another clause in effect provides that failure to i 
observe such condition shall work a forfeiture of all claims under the 
policy, such clause requiring the assured to keep books of account, 7 
etc., is a promissory warranty on his part. a 

Where a clause in a policy of fire insurance provides that the insured, fh 
often as required, shall produce for examination all books of aia 
bills, invoices and other vouchers, or certified copies thereof if original 
be lost, at such reasonable place as may be designated by this com- 
pany or its representative, and shall permit extracts and copies there- 
of to be made,” and another clause in effect provides that no suit or 
action on the policy for the recovery of any claim shall be sustained 
in any court of law or equity until after full compliance by the insured 
with the foregoing requirement, such clause requiring the insured to 
produce for examination all books of account, etc., is a promissory 
warranty on his part, and a condition precedent to his right of recov- 
ery on the policy. 

The clause requiring the insured to produce for examination all books of 
account, etc., as often as required, at such reasonable place as may 
be designated by the company or its representative, means a reason- 
able place in the locality where the insured property was situated, in 
the absence of conditions rendering such place unreasonable. 

A demand by the insurer or its representative requiring the insured to 
produce for examination all books of account, bills, invoices and 
other vouchers, or certified copies thereof if the original be lost, at 
a city located about 140 miles from the place where the insured 
goods were situated, is unreasonable as to place, and the insured is 
under no duty to comply with such demand; and his failure to com- 
ply therewith constitutes no breach of the clause of the policy requir- 
ing him to produce for examination all books of account, etc., at such 
reasonable place as may be designated by the company or its eee 
sentative. 

Proof of loss under a policy of fire insurance is not evidence of the 
amount of loss, but is admissible in evidence for the sole purpose of 
showing that proof of loss has been made as required by the policy. 

One having sufficient knowledge of the value of property destroyed by fire i 
to speak with intelligence on the subject may testify as to his opinion rs 
of its value, and the weight to be given to his testimony is a question +I 
for the jury. 3 

A verdict of a jury will not be set aside because of the admission of irrele- fe 
vant and immaterial evidence where the court can see that such evi- { 
dence was not prejudicial to the party complaining. 

—Tucker vs. Colonial Fire Ins. Co., 969. 








eresteitmnainte ty ied 





= 









oe 3 = 








ies ob agp 


—_— 






Sue ten es 


an ener 





“s 





anges 
ee ag 









- 


nme 


a 


~ 


me 
Ree cae IR cena Ne Sen ant Scie een a ane 





ery 

















6. Watver By ADJUSTER. 


The policy required sworn proofs of loss forthwith, stating the value and . fi 
interest of insured in the property, its use and the history of the fire. oe 
The company, upon being informally notified of the loss, sent an ad- 1 
juster, who met the broker who had placed the insurance and was : 
invited to go to the office of the latter, where he stated he had a proof i 
of loss. But the adjuster declined to do so, or then visit the risk, stat- ie 

ing that he was anxious to go to another city, but would see or com- 
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municate with him soon. Nothing more was done until five months 
later a lawyer wrote to the company in behalf of the insured. The 
company replied that the adjuster had learned facts indicating that 
the fire was dishonest, and the fire marshal had, after investigation, 
written to the same effect, and that the plain provisions of the policy 
had not been complied with. 

Held, That the proofs called for were a condition precedent, and had not 
been waived by the conduct of the adjuster or the company unless, 
perhaps, as to rendering them forthwith. 

Held, That a custom to treat a mere notice as proofs, and to hold the com- 
pany liable unless blank proofs are sent or an adjuster sent to adjust 
the loss cannot prevail against the provisions of the policy. 

—Boruszewski et al. vs. Middlesex Mut. Assur. Co., 141. 


° 


7. WAIVER OF. 


Where the adjuster received unsworn proofs, declaring them sufficient, 
and later the representative of the insured was informed by him that 
the company would not waive proofs of loss, and upon being re- 
quested to return them to be sworn to, and failed to comply until too 
late, the requirement that they should be sworn to was waived. 

— German-American Ins. Co. vs. Paul, 112. 


8. WalveER OF. 


Delivery of proofs of loss to the agent of a foreign company authorized 
to contract is sufficient delivery to the company. 
— Vesey et al. vs. Commercial Union Assur. Co., Ltd., 396. 


9. WatvER oF. 


The insured wrote to the company that a party claiming to represent it 
had called on him, but did not examine the things saved; that they 
were left for the agent to view. and asking whether they could be 
moved. 

Held, That failure to answer the letter was not an admission that the party 
was an adjuster, authorized to waive proofs of loss. 

—Parker vs. Farmers’ Fire Ins.,Co., 936. 


10. WatveR oF. 


A plaintiff may, subject to liability to attack by motion or demurrer, 
plead in his petition matter in avoidance of an anticipated defense, 
and may supplement the same in his reply by allegations not incon- 
sistent therewith. 

Pleadings after verdict and judgment will, if not previously attacked, be 
liberally construed for the purpose of upholding the result reached 
by the court and jury. 

If an insurance company, sued for an alleged loss, denies the loss, it 
waives proof of notice of the same. 

If an insurance company has actual knowledge of a loss within the time 
stipulated in the policy for the giving of formal notice thereof, such 
notice is dispensed with. 

— Western Travelers’ Accident Ass’n, Inc., vs. Tomson et al., 995. 


See ARBITRATION 5; ASSESSMENT Company 1; MortGacE 2; REPLACEMENT. 
, ’ ’ 
RECEIPT. See Brnpino ReEcE£rpt. 


RE-FORMATION. 
1. In Case or MISDESCRIPTION. 


Where the evidence showed that a policy written on the contents of a 
building was intended to apply to the building adjacent, belonging to 
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the same owner, that the rate fixed and the mapping by the agent ap- 
plied only to the latter, although the description applied to the for- 
mer, and that the intention of the owner was to insure in the latter 
building, there is ground for re-formation of the policy, because of 
mutual mistake. 


—Warner, Moore § Co. vs. Western Assur. Co., 721. 


2. MiIsTAKE oF AGENT. 


The mortgagee of a stock of goods stated to the agent knowing the facts 
that he had taken a policy which was simply made payable to him by 
name without qualification and was accepted without examination. 


Held, That he is entitled to a re-formation of the policy. 
—Dalton vs. Providence Washington Ins. Co., 268. 


See MortcackE 2, 3; OrnEeR INsuRANCE 4. 
RE-INCORPORATION. See Assignment 6, 


REINSTATEMENT. 
ReETuRN oF PREMIUM— WAIVER. 


The policy provided that it might be reinstated on application within 
sixty days after forfeiture on evidence of good health and payment 
of arrearages. Insured forwarded premium a day too late, and was 
notified that it would be held for thirty days in case of application on 
a blank inclosed for reinstatement, and if no application were received 
it would be assumed that the return of the money was desired. The 
certificate contained a waiver of the law forbidding a physician to 
testify. No application was received, and the remittance was returned 
after sixty days, and was sent back to the company and again re- 
turned with a health certificate not containing the waiver, and with 
the statement that, if signed and approved, the policy would be rein- 
stated. The insured again returned the remittance and the next pre- 
mium which were returned after fifteen days with the statement that 
the policy had lapsed. 

Held, That the unauthorized introduction of the waiver, together with the 
unreasonable retention of the remittances without explanation waived 
the forfeitures. 

Held, No consideration was necessary to support the waiver. 

-—— Mettner vs. Northwestern Nat. Life Ins. Co., 536. 


See AssessMENT Company 1. 


REINSURANCE. 
1. By Mutrvat Company. 


A mutual fire company organized solely to insure its members on the as- 
sessment plan, under the Missouri statute, may reinsure property 
insured by another similar “company without violating a statute for- 
bidding the company from doing business on any other plan than 
that on which it was organized. Such company cannot set up the 
defense of ultra vires in an action on a contract fully executed by the 
reinsured company. 


Held, That both companies could be sued by the holders of the two sets of 
policies, and the liability of the reinsurer was not restricted to a pro 
rata of the amount paid by the reinsured company. 

The authority of directors to assign a policy of their company will be 
presumed in the absence of evidence to the contrary. 


—Cass County et al. vs. Mercantile Town Mut. Ins. Co., 435. 
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2. Pro Rata Liasiniry. 


A policy of reinsurance provided that the loss should be payable pro rata, 
at the same time as by the original insurance; also that it should not 
be liable for a greater proportion of the loss than the amount insured 
bore to the whole insurance. 

Held, That the liability was proportional to the amount insured by the 
original insurer at the time of contracting, and was not affected by a 
subsequent reduction of the original insurance made without agree- 
ment with the reinsurer. 

Held, That expert testimony regarding the object of the pro rata provision 
— not admissible where its meaning had already been judicially set- 
tled. 


—Home Ins. Co. et al. vs. Continental Ins. Co., 331. 
3. Were CLAIM on Recovery 1s RELEASED BY. 


Where the policyholder in a company which reinsures in another relin- 
quishes all her claims against the former, and agrees to accept the 
reinsurer as a party to the contract in place of the other, she thereby 
relinquishes all claims she might otherwise have against the reserve 
fund of the reinsured, e 

A statute provided that in case of parties paying a weekly premium of less 
than fifty cents to an industrial company it should be optional with 
the latter to pay a cash surrender or issue a paid-up policy which 
would release it from further claims. It also provided that a policy- 
holder who failed to pay the premium after making certain yearly 
payments would be entitled to a surrender value. 

Held, that one paying less than fifty cents weekly would not be entitled 
to share in the reserve, even though remaining a policyholder in the 
reinsured company. 

—Jenkins vs. Sun Life Ins. Co. of America, 765. 


See ASSESSMENT PLAN ; ASSIGNMENT 6, 

RENEWABLE TERM. See Poticy. 

RENEWAL, See Premium Norte 2. 
REPAIRS. See REPLACEMENT. 


REPLACEMENT. 
OPTION AS TO. 


Where a policy of insurance contains a clause permitting the company tu 
repair an injured building instead of paying the damages sustained in 
money, its option to repair to be exercised within sixty days from 
the receipt of proof of loss, and where the company, by its conduct, 
waives the proof of loss stipulated by the policy, in such case the 
option to repair must be made within sixty days from the date of its 
waiver of proof of loss. c 

—Farmers’ § Merchants’ Ins. Co. vs. Warner, 83. 


REPRESENTATION. See AppiicaTion ; ASSIGNMENT 5; PARTNER. 
RESERVE. See RErmsvRance 3, 


RISK. 
1. Crear Space. 


The policy provided that no condition should be waived or privilege in 
respect to the insurance exist except in writing. 
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Held, That this did not preclude the oral waiver of a clear space clause by 
an agent for the consideration of an additional premium. 
—German- American Ins. Co. vs. Yellow Poplar Lumber Co., 410. 


2. Duration or—Non-PAYMENT OF PREMIUM. 


A life insurance policy provided that it was made in consideration of the 
payment in advance of $55.02 on delivery, and thereafter upon the 8th 
day of September and March of each and every’ year until the pre- 
mium for fifteen full years should have been paid. The policy further 
provided, “‘ But in any event this policy shall continue in force only 
for the period actually paid,” and that it should not be in operation 
until actual payment of the first premium and delivery of the policy 
during the lifetime and good health of the insured. The forfeiture 
clause read, ‘If any premium be not paid when due, this policy shall 
be void until duly reinstated during the lifetime and good health of 
the insured.”’ 

An application signed by the insured was dated August 25, 1902. The 
policy issued was dated September 8th. The first premium was paid 
concurrently with delivery of the policy to the insured, September 
24, 1902. The second semi-annual premium was paid, but the pay- 
ment due September 8, 1903, was not made, and the insured died 
September 11, 1903. 

Held, The policy took effect and the insurance term paid for began at the 
date of payment and delivery, September 24, 1902, and, upon payment 
of the second semi-annual premium, the period of insurance paid for 
expired September 24, 1903. The forfeiture for non-payment of the 
third semi-annual premium did not cover the period of insurance then 
paid for, but had reference to the future contract of insurance covered 
by the premium defaulted. 

—Stramback vs. Fidelity Mut. Life Ins. Co., 444. 


3. FrErp Cooker as INCREASE OF. 


The application represented that there would be no fire in the insured 
barn, except in a tank heater, and the policy in which it was embodied 
provided that any more hazardous change in the use of the building 
or any fire, except as stipulated, should render it void. 


Held, That under statute of Iowa a breach of warranty was generally no 
defense unless it contributed to the loss or increased the risk. 
Whether the use of a feed cooker instead of a tank heater increased 
the risk was for the jury. 

There was no harm in excluding expert evidence as to the use of a feed 
cooker increasing the risk where the real question was whether the 
risk was greater than from a tank heater. 


The burden is on insured to show that such change did not increase the 
risk. 
—Krell vs. Chickasaw Farmers’ Mut. Fire Ins. Co., 940. 


4. 


The defendant, who was engaged in manufacturing and repairing vehicles, 
insured its stock and materials, either its own, or held in trust, or on 
commission, or in storage, or for repairs, or sold but not removed. A 
vehicle belonging to plaintiff, waiting repairs, was burned, and on the 
following day she notified plaintiff and the insurer that she claimed 
indemnity. 

Held, That the insurance covered all property held in trust, etc., and not 
simply that of insured, and plaintiff was entitled to indemnity in pro- 
portion to the value of her property to the whole property covered, 
though the insurance was inadequate to pay the loss of the insured 

itself, but the latter was entitled to fully indemnify itself to the extent 

of any lien on intérest in plaintiff’s property. 
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Where the insured refused to include plaintiff's property in his proofs oi 
loss, and settled the claim without her consent, it became liable to the 
plaintiff for damages to the extent of her claim. 

Complaint setting up the facts as stated and alleging that the suit was on 
“implied contract” was proper. A contention that it sounded of tort 
instead of contract was without merit. 

—Johnson vs. Charles Abresch Co., 203. 


5. Mini SHEps. 


The policy insured Jumber “piled in mill building, on cars, under mill 
sheds, and in sheds adjoining to said mill building.” The mill sheds 
containing lumber were some distance from the mill. The roof of the 
latter extended out some distance over the railroad track on each side 
to protect the lumber in cars or while unloading, and these projec- 
tions were not intended to be used as lumber sheds. 

Held, That the “mill sheds’ were those sheds situated at some distance 
from the building, and the insurance was on lumber in the mill build- 
ing, on cars, under the mill sheds and in sheds adjoining the miil 
building. 

— Wolverine Lumber Co., Limited, vs. Palatine Ins. Co. of London, 458. 


6. Smautut-Pox as Excreprep. 


It is competent for the insured to waive all claim under the policy in case 
of death resulting from smallpox, and to make such waiver binding 
upon the beneficiary under the policy by apt words for that purpose 
expressed in the application. 

—Bankers’ Union of the World vs. Mixon, 787. 


See Premium 4, 


SERVICE. 
In Case oF ForEIGN CoMPANY. 


A foreign insurance company comes within the jurisdiction of a Federal 
court as doing business where it sends agents to adjust losses on its 
policies in such state, and where, in such case the company has the 
option of replacement a cause of action arises on the service of sum- 
mons under the code of New York. 


Such service on a resident director within the state is a valid service 
under the code. 
— Pennsylvania Lumbermen’s Mutual Fire Ins. Co. vs. Chas. C. Meyer, 627. 
SEVERABLE CONTRACT. See Inon Sare 1, 
SICKNESS. See Hearts. 
SMALLPOX. See Risk 6. 
STANDARD POLICY. See Iron Sare 2. 
STEVEDORE. See Emptoyers’ Liasruiry 3. 


STIPULATED PREMIUM. See Assessment Company 1. 


SUICIDE. 
1. EVIDENCE As TO. 


Where all the facts are inconsistent with suicide, except the dead body in 
the presence of the instrument of death, the jury are warranted in 
finding against suicide. 
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An allegation in a suit on an accident policy, setting forth the death from 
a gunshot wound due to external, violent and accidental means is 
sufficient without negativing the various conditions of the policy 
which would relieve the insurer of liability, and which are matters of 
defense. 

The verdict of a coroner’s jury is not evidence as to cause of death. 


Proofs of death need only show such death from accidental cause as will 
establish a prima facie case. 


— Mina Life Ins. Co. vs. Milward, 12. 
2. EVIDENCE AS TO. 


The insured, a cheerful engineer, went from a barroom into the back yard, 
where there was a water closet, and shortly after a pistol shot was 
heard, and he was found shot, with a pistol at his feet. There was 
nothing in his actions or talk in the barroom to suggest suicide or 
any apparent cause for it except, one witness testified, that at times he 
seemed flighty. 

Held, That where death may have been due to accident or suicide, the pre- 
sumption is against the latter. 


Held, That a verdict against suicide was not against the weight of evidence. 


Held, That where the policy excluded death irom suicide or intentional in- 
jury, a charge to find for plaintiff unless death resulted from an injury 
inflicted intentionally ‘by himself or some other person, was proper. 

Affidavits of others than the beneficiary in the proofs of loss were not 
competent as evidence where they were not introduced as witnesses. 


—American Benev. Ass’n vs. Stough, 146. 
3. EVIDENCE AS TO. 


Where the insured, under an accident policy, was killed by a shot from a 
revolver carried under his pillow, apparently about the time when he 
arose, and the pillow was scorched by the shot, and there was evidence 
that he was happy, and also that he had heart disease, and had his life 
insured in another company, and it was both claimed and denied that 
the pistol could have been accidentally discharged while being re- 
moved, the question whether the shooting was intentional or acci- 
dental was properly for the jury. 


—Hill vs. Central Acc. Ins Co., 150. 
4. EVIDENCE As TO. 


Under the language of a benefit certificate of insurance in a fraternal 
society, stating that said certificate shall be void “if the member hold- 
ing this certificate * * * shall die * * * by any means or act 
which if used or done by such member while in the possession of all 
natural faculties unimpaired * * * would be self-destruction,” a 
death by suicide avoids the policy: and such language is equivalent 
to providing that death by self-destruction, whether sane or insane, 
avoids the policy. 

In case of death under circumstances not explained, the legal presumption 
is that such death was not by suicide, and that presumption will re- 
main until overcome by evidence establishing a death by suicide. 

Where the circumstances surrounding the death of a person all point to 
death by suicide, and there are no facts from which a different conclu- 
sion might be reasonably reached or inferred, a directed verdict will 
be sustained—that death was caused by suicide. 

Where a note is found in a room where a person is found dead, caused by 
violence, and such note is in the handwriting of the deceased, and 
gives directions as to burial and other matters, such note is compe- 
tent evidence on the question whether the death was suicide or not. 

Vou. XXXIV.-70. 
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Ambiguous language in a certificate of insurance will be construed in 
favor of the insured. 
—Clemens et al. vs. Royal Neighbors of America, 640. 


= 


5. EvIpENCE oF. 


The finding of a coroner that the insured came to his death by his own 
hand is not admissible as evidence in an action on a policy where 
suicide is the defense. 

—Boehme vs. Sovereign Camp Woodmen of the World, 273. 


6. EvmENce or. 


In an action on a beneficiary certificate or a Jife insurance policy, where 
the company or association alleges suicide as a defense, the burden 
of proof is on the defendant to establish that fact by a preponderance 
of the evidence. 

The presumption in such a case, that a sane person will not destroy his 
own life, is a rebuttable one, and must yield to proof of physical 
facts clearly inconsistent with it. 

Competent proof of facts and circumstances surrounding and connected 
with the death of the assured, which point clearly and unmistakably 
to the conclusion that he took his own life, and which exclude all 
reasonable probability of death by murder or accident, is sufficient 
to overcome and destroy the presumption above mentioned, and es- 
tablish, at least prima facie, the defense of suicide. 

If nothing is shown by either party inconsistent with the proof of such 
facts, it is the duty of the trial court to direct the jury to return a ver- 
dict for the defendant: Sovereign Camp Woodmen of the World vs. 
Hruby (Neb.), followed. 

—Hardinger vs. Modern Brotherhood of America, 558. 


7. Return or PREMIUM. 


The Colorado statute forbidding suicide to be made a defense does not 
prohibit a contract for the return of premiums in case of suicide. 
—Myrta F. Irish vs. Pacific Mutual Life Ins. Co., 578. 


SURETY. See AcEnt 3. 


SURPLUS. 


SraTuTE REGARDING DISTRIBUTION CONSTRUED IN CASE OF DEFERRED 
DIvIDENDs. 


The issue of deferred dividend policies by corporations chartered in New 
York is authorized by the statutes of that state, therefore its license 
to do business in Wisconsin will not be revoked on the ground that 
such issue is unauthorized. 

The statute of Wisconsin providing that companies may distribute their 
surplus annually or once in two, three, four or five years, as the 
directors may determine, and in such distribution there shall be re- 
served not less than the aggregate net value of the policies, does not 
render illegal the issue of deferred dividend policies having a longer 
period of distribution. The word “shall” in such statute is impera- 
tive, but the word “may” is simply permissive where it has always 
been so construed by insurance officials and the companies. 

A judgment revoking a license which renders numerous policies already 
issued unlawful, should not be rendered where the pilhesheliers are 
not parties. 

—Equitable Life Assur. Soc. of U. S. vs. Host, 577. 
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SURRENDER VALUE. See Patp-up INSURANCE. 


TITLE. 
1. CHance or INTEREST—WAIVER BY AGENT —MORTGAGEE. 


The insured’s interest was, after issue of the policy, changed from a fee to 
a life estate. He was told by the agent that the change did not affect 
the insurance, and afterward collected a premium note with knowl- 
edge of the facts. The policy provided that a change of title invali- 
dated it, and required any waiver to be indorsed and signed by the 
agent. 

Held, That the acts of the agent, without knowledge of the limitations on 
his authority by the insured, was a waiver which bound the company. 
His knowledge was that of the company. 

Held, That the burden was on the company to show that the life estate was 
of less value than the insurance. 


Held, That where the loss was payable to the mortgagee as his interest 
might appear and the mortgage was subsequently renewed, the loss 
was prima facie payable to the mortgagee to the extent of his interest. 


—Continental Ins. Co. vs. Thomasson, 337. 
2. ComMMERCIAL OWNERSHIP. 


A policy on a building in Indian Territory, where the land, under United 
States statutes, was public, and not subject to individual ownership, 
was not affected by a provision of forfeiture in case the land was not 
owned in fee. 


—German-American Ins. Co. vs. Paul, 112. 


3. Contract oF SALE. 


The policy provided that it should be void if there was a contract “of 
sale or to sell,” or if any change or diminution other than by death 
took place in the interest, title or possession. 

Held, That such provision must be strictly construed, and did not apply to 
a contract to sell with possession to be given on a certain date, con- 
ditioned on the ability of the would-be purchaser to raise a specified 
sum on the property where a contract and deed was executed and 
placed in escrow in order to enable the money to be raised, and not 
to be delivered without consent of the owner, and where the title being 
defective an action was brought in the would-be purchaser’s name to 


cure the defect. The contract was a mere option, and not a sale or 
contract to sell. 


—Swank vs. Farmers’ Ins. Co., 367. 


4. Errect or Faure To ENQUIRE. 


The policy provided that it should be void if the ground was not owned 
in fee simple. The insured had only a life estate. 

Held, That where there was no written application and no questions 
asked regarding the title, and the policy was accepted in good faith 
in ignorance of the materiality of the title, the company will be 
presumed to have issued the policy with knowledge of the facts, and 
to have waived the provision. 

Held, That such a provision renders the policy voidable, and not void, and 
requires the company to act promptly on discovering the condition of 
the title, and notify the insured if it decides to avoid the policy and 
to show its willingness to return the premium. 


—Glens Falls Ins. Co. vs. Michael et ux., 904. 


5. Sore Owner. 


Evidence of a contract in which the insured agreed that title to goods. 
purchased should remain in the purchaser until paid for does not 
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show that there was not an absolute sale, or that he was not sole 
owner. 
—Johnson vs. Farmers’ Ins. Co.— Same vs. Merchants’ §- Bankers’ Fire Ins 
Co., 609. 
6. Trust Deep—Cuatrret MortaaGe. 


rhe execution of trust deeds whose legal effect is that of a chattel mort- 
gage with power of sale is a violation of a provision requiring sole 
and unconditional ownership and forbidding incumbrance by a chat- 
tel mortgage. 
—Martha I, Hunt vs. Springfield F. § M. Ins. Co., 521. 


= 


7. WAIVER OF By AGENT. 


Where a policy of fire insurance contained a stipulation that it should be 
void “if the subject of insurance be a building on ground not owned 
by the insured in fee simple,” but, at the time the application for 
insurance was made, the company, through its agent, knew that the 
applicant did not own the land on which the building sought to be 
insured was situated, it will not be heard, in defense to an action on 
the policy, to set up the non-compliance of the plaintiff with this con- 
dition of the contract. 

Limitations in an insurance policy upon the authority of the agent of the 
company to waive the conditions of the contract of insurance are to 
be treated as referring to waivers made subsequently to the issuance 
of the policy: Mechanics’ Ins. Co. vs. Mut. Bldg. Ass’n (98 Ga., 266), 
approved and reaffirmed. 

—Johnson vs. Aina Ins. Co., 758. 


See ALIENATION ; BankRuPrcy; Description; INDusTRIAL Poticy; INSURARLE 
Interest 2, 3; Loss PayaBLE ; PARTNER. 


TOTAL LOSS. 
1. In Case or VAatuEeD PoLticy—EVIDENCE As TO. 


Under a statute providing that in case of total loss of the building, the 
policy shall be considered a liquidated demand for its full amount, 
the value is not open to evidence and lack of qualification on the part 
of witnesses testifying regarding the value cannot be objected to. 

Where evidence of the value of personal property is uncontradicted, and 
not objected to, and there is no cross-examination, although the evi- 
dence is general and the witness not shown to be specially qualified, 
there is no error in instructing a verdict. 

Under the statute of Arkansas a new action begun within a year after a 
non-suit is not two late, regardless of a contrary provision in the 
policy. 

Where a building was totally destroyed, except a glass door, which was 
crushed after removal, the loss was total. 

—American Cent. Ins. Co., vs. Noe, 1022. 

2. Non-PayMENT OF AccoUNTS—REPLACEMENT OF GRAIN. 


= 


The payment of subsequent assessments, and also of the one in arrears 
before that, with knowledge that the company insisted on forfeiture 
for the one in arrears, waived forfeiture if the total property insured 
was destroyed, but not if enough remained for which the subsequent 
assessments were a sufficient consideration. 

Grain insured may be replaced by other grain subsequently raised, and 
where the policy is a blanket policy, and grain in other building was 
not burned. it could not be shown to be intended to apply only to 
that cost, so as to claim a total loss. 

—Johnston vs. Phelps County Farmers’ Mut. Ins. Co., 812. 
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UNAUTHORIZED COMPANIES. See Action 2. 


UNAUTHORIZED INSURANCE. 
1. Act or AGENT. 


The statute of Wisconsin forbidding any person to solicit insurance there 
unless the company has complied with the statute, and providing that 
in case of its violation the offending company shall not maintain any 
action fourded on the statute, forbids the recovery of a judgment in 
favor of such company procured in another state upon the suit of 
its receiver for assessment where the property in the state was in- 
sured through an agent who was unable to procure sufficient author- 
ized insurance, and placed the risk through an authorized agent in 
another state. 

—Swing vs. Weston Lumber Co., 831. 


2. Luasiity oF AGENT. 
A party soliciting insurance for a foreign agency is an agent of the com- 
pany’s, represented by it, within a statute making a party soliciting 


insurance agent of the company, and the delivery of such policy is 
doing business within the state. 


Where the statute prohibits companies from doing business unless pos- 
sessed of a certain capital, and having a certificate of authority, and 
no agent may do business for those whose capital is impaired 20 per 
cent, and is guilty of a misdemeanor if he knowingly does business 
for one that is unauthorized or insolvent, an agent is liable for loss 
if such company be insolvent though ignorant of the fact. 


The sending of a financial statement of the company with the policy, with 
a statement that the latter was subject to his acceptance, did not im- 
pose an obligation on the insured to investigate the standing of the 
company. 

—Hartman § Daniels vs. Hollowell, 685. 


See AGENT 6. 


VALUATION. 
EVIDENCE OF. 


Evidence of the invoice value of property at a previous time and place is 
not evidence of its present value in the absence of the comparative 
character of the two values. 


Proofs of loss are not proofs of the value of the property described, and 
instructions to that effect are error. 
—Lundvick et al. vs. Westchester Fire Ins. Co. of N. Y., 944. 


See Proors or Loss 3, 4, 5. 


VALUED POLICY. See Torat Loss 1. 
VALUED POLICY LAW. See BurtprErs’ Risk. 
VENDEE. See InsuraBe INTEREsT 3. 
VIOLATION OF LAW. See Dzatu. 
WAIVER. See AcEnrt. 
WAREHOUSEMAN. See Risk 4. 


WIFE. See Proors or Loss 1. 
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WIFE’S POLICY. 
AcTIoNn IN CASE OF. 


Under a statute of Wisconsin declaring that a policy assigned or payable 
to a married woman is her separate property, it is not necessary that a 
wife so made the beneficiary should be joined with her husband in- 
sured, in a suit for damages against the company for illegally declar- 
ing it forfeited. 

Where, under such circumstances the company refuses to accept further 
premiums the beneficiary may recover the value of the policy at the 
time of forfeiture, though the husband be living. 

—Merrick vs. Northwestern Nat. Life Ins. Co. 567. 


See AssIGNMENT 4. 
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